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DAMAGES FOR LOST AMENITIES: 
FOR A FOOT, A FEELING OR A FUNCTION? 


“The rational principles upon which damages . are to be 
assessed . tend ... to be obscured by familiar phrases which 
lawyers use but seldom pause to analyse.” (Diplock LJ. in Wise v. 
Kay.) 


Dunuve the last decade there have been substantial developments in 
the principles and methods of assessing damages for personal 
injuries. The now almost complete disappearance of juries from 
personal injury cases ' has thrown the responsibility for quantifica- 
tion upon the trial judge. The consequence has been not only that he 
must exercise great care over his task, but also that he must be seen 
to conform to certain principles of assessment which have been 
developed by the courts. These developments have given rise to 
much discuasion and criticism, culminating in the recently published 
working paper of the Law Commission." For the most part, atten- 
tion has been focused on the assessment of damages for pecuniary 
losses. It has been suggested thet greater use should be made of 
actuarial evidence *; that the trial judge should be bound by statute 
to itemise awards ¢; thet the court should have power to award 
compensation in the form of periodical payments.’ It is submitted 
that the time is ripe for an equally bold scrutiny of the principles 
and practice governing the compensation of non-pecuniary losses. 
The need for reform should not be underestimated.* Anomalies 
abound. No one rational doctrine is consistently applied. On 
purely practical grounds the system of assessment is inefficient. 
The object of this paper is to consider the problems involved in 
assessing what is perhaps the most important item of non-pecuniary 


1 Seo Ward v. Jemor [1066] 1 Q-B. 915. 


Gara aea ATAA 


; Kemp and Kemp, 


3 Street 
The Guaman of 2 mn of ran (8rd ed., 1987), (1000, Chap puy Working 
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‘1K i Kemb. op. No. 41 218-991. 
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ET s.g. Elliots and Street, Roed Acoidents (1988), pp. 274-877. 
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loss: loss of amenities.’ The task of this head of damages is to 
compensate the plaintiff for the physical disability sustained as a 
result of the accident (or as % is sometimes said, “ for the injury 
itself ”), and for the effect of that disability on his enjoyment of life. 
It is proposed first, to examine the theoretical basis of compensation 
for non-pecuniary losses in general; secondly, to describe the 
present methods of assessing damages for loss of amenities; thirdly, 
to evaluate critically those methods; and finally, to offer some 
suggestions for reform. 


1. Basis oy COMPENSATION FOR Nox-Prcummary Lossrs 
Akhough compensation for pecuniary loss poses problems of some 
technical difficulty, the basis of assessment has always been clear. 
Applying the restitutio in integrum principle, the court attempts to 
pat the plaintiff in the position he would have been im but for the 
defendant’s tort. The plaintiff is awarded a sum to represent the 
pecuniary advantages of which he has been deprived. Ew hypothesi, 
compensation on this restitutionary basis is impossible in the case of 
non-pecuniary losses. The court cannot order that the defendant 
redeliver to the plaintiff the leg or eye which he has lost. Mental 
pain and anguish which he has suffered cannot be obliterated. 
Restttutio in integrum, in its ordinary sense, is impossible. This 
has led one judge to the extreme of saying that the remedy should 
not really be called ‘ damages.” * Whatever be its correct appela- 
tion, it is clear that the remedy exists at common law and that some 
basis for its assessment must be found. 

As the title to this article suggests, there are, it would seem, 
three different theoretical approaches to the problem. 


(i) Conceptual approach *—(“ so much for a foot ”) 

The first approach is conceptual and objective. It has its 
analogy in the law of property. The plaintiff’s life, his faculties, his 
capacity for enjoying life are all “ valuable ” personal assets, akin 
to his house, his shares or his china vase. To deprive him of one 
or more of these assets is to deprive him of something to which he 
has a “* proprietary right.” Each asset bears an objective * value ” 
which is fully recoverable in the case of loss. The plaintiff’s own 
use or enjoyment of the asset, the happiness to be derived from it, 
are irrelevant considerations. Applied to loss of amenities, this 
approach requires, in effect, that resort be had to a tariff system 
which would prescribe a certain “‘ sum ” for each part of the body, 


T This heed of damages has also been called ‘‘ loss of faculties ” ‘Joss of 
the ity for enj lfe.” 

ae L.J., Warren v. a _ [1064] 1 W.L.B. 1, 

® Ses, especially, Sellers LJ. tse v. Kaye [1962] ‘1 "QB. 688, 644-654 
and Lord Morris in West v. Shephard [1964] A.O. 836, 844-858, 
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and for the extent of injury to each part. This method of com- 
pensation was in force over 1,000 years ago in the laws of King 
Alfred.** 


(ii) Personal approach —(“ so much for a feeling ”) 

The second approach rejects the premise on which the conceptual 
approach is based, that human life and the different parts of the 
human body can be “ valued ” independently of an individual’s 
feeling. Measurement can only be made in terms of human 
happiness. An award for loss of amenities should not therefore 
attempt to set an objective “‘ value’ to the physical disability 
which the plaintiff has sustained—it should seek to assess in 
monetary terms his past, present and future loss of pleasure and 
happiness, as a result of being deprived of the use of his injured 
limbs. 


(iii) Functional approach “—(“ so much for a function ”’) 

The third approach adopts the premise of the personal approach, 
that the sole concern of the court is with the plaintiff’s pleasure or 
happiness, but it prescribes a different standard of compensation. 
Damages for non-pecuniary loss may be justified only to the extent 
that they might effectively be employed to provide the plaintiff with 
some measure of consolation. The court, therefore, should not 
attempt to set a ‘f value’? to the loss of happiness. It should 
instead award the plaintiff such a sum as might be used to provide 
him with reasonable solace for his misfortunes. 

In short, the difference between these approaches may be sum- 
marised by saying that the award is measured in (i) by the extent 
of the physical injury, in (ii) by the extent of the loss of happiness, 
and in (iti) by the extent to which money can provide the plaintiff 
with reasonable solace. 


2. CURRENT PRINCIPLES FOR QUANTIFYING Loss OF AMKNITIES 


The English law on the assessment of damages for loss of amenities 
is not perfectly consistent with any of these approaches, but as will 
be seen from the ensuing discussion, it has a strong leaning towards 
the conceptual approach. 


10 Eid. pei pea Anoiont Laws and Institutes of England, pp. 98-101. 
Cie, Bor eee cra bee oe broken arm a o ihe elbow, 15s.; loss of 
th BOs. ; loss of arm 80s. 
11 Beo, oapenislly,, Dinlock IJ. in Wise v. Koye, supro, at 668-676 and 
Lords and Devlin in West v. Shepherd, supra, at 853-363. 
13 Traces of this are to be found Pearson L.J. Olicer v. Ashman 
848, per Lord In West v. rd, supra, a 
856-857, per Harman L.J. in Warren v. King (1964] 1 W.L.B. 1, 10 and por 
: d Diplock L.J. in F v. Autooar d Transporters 
Ltd. [19868] 2 Q.B. 822, 306, 862. Its most unequivocal advocate, however, has 
been the Australian eo Windeyer J. Bee, especially, Skelton v. 
94 
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(a) Principle of “ fair and reasonable compensation ” 

When towards the end of the nineteenth century it was put 
beyond doubt that damages for non-pecuniary loss might properly 
be awarded,” the only guidance offered by the court was that the 
sum should be ‘‘ fair and reasonable compensation ” for the injury 

sustained.“ Used predominantly in directions to the juries, this 
vague and all-embracing formula was but an attempt to conceal the 
fact that the law lacked any yardsticki whereby damages could be 
assessed. That the formula was an empty shell, without any sub- 

stance, is aptly illustrated by a direction to the jury in 1959 **: 
Ge ee ee eee 
ou would say: ‘I would not have that happen to me for 
ion pounds.’ .. . Obviously it is not going to be a small 
rine but of course not absurdly extravagant... . You must 
take a sum which you think is reasonable for the defendant to 
pey and for the plaintiff to receive, and I can help you no 

er than that. 


The question * what is fair and reasonable for the defendant to 
pay ” is no more susceptible of a rational answer than the question, 
“ how much is a leg worth?’ Yet, though it provides no positive 
criterion for arriving at a figure, # is arguable that this formula 
serves a valuable function as a restraint on the inflation of awards. 
Where no mathematical or pecuniary measure is available, there is 
always the danger that non-pecuniary damages will exceed what, on 
social or moral considerations, are considered ‘‘ proper.” Thus in 
recent cases the “ fairness ’? formula has been invoked: “ to avoid 
fixing the scale at a level which would materially affect the cost 
of living or disturb the current social pattern ” **; to arrive at a 
sum which is reasonable as between the parties, to have regard 
to what the defendant can pay, as well as what the plaintiff ought 
to receive ''; to achieve a uniform pattern of awards “in order 
that justice may be done not only between plaintiffs and defendants 
but also between plaintiffs and plamtiffs and between defendants 
and defendants.” 1° 


(b) Conventional awards—the pragmatic solution 
In England jury trials of personal injury actions have almost 
completely disappeared.)* The predictable result has been that the 


us Phillipe v. L v. L.9.W. Ry. (1870) 4 Q.B.D. 408; (1879) 5 Q.B.D. 78; (1879) 


1a Por Coiba OJ. (18T) 4 Q.B.D. 406, 408. 

™ Per Paull J., Soott v. Musial [1950] 3 Q.B. 490, 488. Tho appeal against 
the j ry's award was dismissed. 

16 Por L.J., Wise v. Kaye [1982] 1 Q.B. 688, 670 

17 Por Pearson L.J., Warren v. King 1964] 1 WLR 1, 14. 

18 Per Salmon L.J., Fletcher v. Autocar d Transporters Lid, [1968] 3 Q.B. 
820, 864. 

19 In 1965 it was estimated that jury trials were ordered in She eo 
of personal injury cases: Ward v. James [1966] 1 Q.B. 
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level of awards has become standardised. The judiciary have ready 
access to current sizes of awards in all types of personal injury 
cases.2* The courts have begun to abandon their recourse to the 
dogma of ‘fair and reasonable compensation.” It is frankly 
admitted that in dealing with the Imcommensurables of non-pecu- 
niary losses, “the courts are compelled to make a pragmatic 
solution. They have done so by fixing arbitrary standards of 
monetary compensation.” *! Uniformity and predictability of 
compensation can only be achieved by reference to an empirical 
scale of awards,*? which is derived from ‘‘ the general consensus 
of opinion of judges trying these cases.” ®© Thus by consulting 
the standard reference works, a judge or legal adviser can obtain 
a rough guide as to the kind of sums awarded for all types of 
personal injury conditions from minor burns to multiple brain 
injuries and make his estimate accordingly. 

From the theoretical standpoint, the question then arises as to 
whether the present English practice is nothing more than a return 
to the Anglo-Saxon concept of “‘ bot ”? whereby each part of the 
body has an objective “ value ” which the defendant should offer 
as compensation should he deprive the plaintiff of the use or enjoy- 
ment of it **—whether, indeed, English law adheres completely to 
the conceptual approach. To answer this question, the pragmatic 
solution must be subjected to closer scrutiny in order to ascertain 
those aspects of the technique which are objective and those 
which are subjective. 


(c) Objective aspects of the pragmatic solution 

There are certain aspects of the English method of assessment 
which point clearly to the conceptual approach. 

(i) Tariff system. The availability of, and constant judicial 
recourse to, exhaustive compilations of current awards in personal 
sa blk ears Tag tran income piesa a edi system ” operates 

“ objectify ’’ awards of damages for non-pecuniary losses.** For 
many categories of injury, the Court of Appeal has de facto 
established a “ bracket ” prescribing the highest and lowest sums 
that should be awarded.?7 Thus in 1971 damages for the loss of 
an eye should, in general, be something between £8,000 and 
eee ee TA oit., Vol. 1. Details of personal injury awards are 

in Ourrent 
21 Por Biplock bse Hoory v. “Miles (1964) C.A, No. 261. Quoted by Komp ond 
Komp, op. oit., p. 6. 


Per Lord Denning M.R., Ward v. James iiss 
Per Diplock L.J., Hennsll v. Renaboldo TRER 1891, 1893. 


Extrajudicially, Mackenna J. ae as fem ae kee ee 


trials he regularly consulted Kemp end Kemp and thon took 
figure for an eye, © keg, or an arm, as osso may bo.” Samuels, os 
in Personal ethan A Comparativo Law Colloquium Report banker 
17 LO.L.Q. 465. 

21 Por Bachs and Widgery L.JJ., Jones v. Griffith [1900] 1 W.L.R. 786, 798, 603. 
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£4,000."°" Before 1970 the system was seriously deficient in that 
judges were reluctant to itemise their awards. In particular they 
were not prepared to apportion general damages between future 
pecuniary and non-pecuniary losses but would rest content with an 
“ overall impression ” of the plaintiff’s losses.2* But in Jefford v. 
Gee,** the Court of Appeal, in applying the new statutory pro- 
visions °! relating to the payment of interest on awards of damages, 
decided that pecuniary and non-pecuniary losses should be treated 
differently.** The result is that courts must now apportion between 
these two heads of damage.’ The trend having been set by this 
decision, some judges have gone even further in their recognition 
of the “ tariff system.” In Hett v. W. & C. French (Construction) 
Co.** Cairns L.J. subdivided an award of £8,500 for pain and 
suffering and loss of amenities into: £8,000 for loss of sight, 
£2,000 for loss of taste and smel, £1,750 for deafness, £500 for 
wrist injury, £250 for risk of epilepsy and £1,000 for general pain 
and suffering. 

(ii) Eatent or gravity of injury. Although no rational basis for 
quantifications can be discovered, and although it has been stated 
that the standards of conventional awards are arbitrary, nevertheless 
the graduation of awards must be based on certain assumptions. 
What, for example, is the relationship between an award of £1,250 
for the loss of an index finger?’ and an award of £6,250 for a 
condition in which serious facial and jaw injuries had left the 
plaintiff moderately disfigured and unable to bite hard 2*? The 
conventional and most obvious explanation is that the greater sum 
is to be paid as compensation for the more serious injury, that is to 
say, that the award must be commensurable with the degree of 
deprivation caused to the plaintiff by his injury.*" At first glance 
this might seem to be a sufficient test. It is most clearly adopted in 
the field of social security benefits.2* A moment's reflection, how- 
ever, reveals that the attempted explanation is not, in any rational 


au paniol the ane A ER 
32 On d er for loaa of fature earings no interest is to be awarded, but on 
damages and suffering and loss of amenities interest is to ba awarded 
from the ate o of the writ to the date of the trial: Jefford v. Gee, supra, 
at - 
misty of he ade aot oot in (1971) Current Low reveal that tho grea 
T Dajoriiy of judga. nowi adhiere: to this practice. 


n Goh 8 oi Morns Motors [1961] 1 W.L.R. 51L 

8¢ Taylor v. R.Y. Chuck re) Dts Ltd. ie 107 8J. a 
37 ao L.J., Fletoher v Transporters Lid. [1968] 2 Q.B. 
3e Unie the National Insurance (Industrial Injuries) Act 1046, the size of 
a disablement benefit will depend on the degree of tho claimant's disablement. 
Most oe ee eee a percentage of ‘' totel disable- 
ment.” Examples: loss of hand and foot, 100° per a putation below 
knee with stump exceeding 5 inches, 40 per oent. ; Pias of thumb. 80 cent. ; 
loss of two fingers of one hand, 2) per cent.: S.L 1964 No. 504, a. 
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sense, adequate. In Jones v. Griffith,” as a result of an accident, 
the plaintiff was subject to, inter alia, epilepsy attacks. The Court of 
Appeal attempted to correlate the “ ceiling figure’ for epilepsy 
(£10,000 to £11,000) with the conventional sums awarded for loss 
of a limb and were evidently happy with the conclusion that the 
former sum was “‘ twice the conventional sum for the loss of a 
limb, and nearly four times as much as the conventional figure for 
the loss of an eye.” “* But on what basis can epilepsy be compared 
with the loss of a limb? The only possible criterion is the extent 
to which the plaintiff’s activities have been materially affected by his 
disability. This can only be applied if account is taken of the 
special circumstances of the plaintiff’s life.“ The loss of a leg would 
mean more to an athlete than to a chess player. The inquiry has 
become a subjective one. The result must be that the objective con- 
ceptual attempt to put a price on each type of injury cannot, on 
rational grounds, be defended. 

(iii) Victim insensitive to loss. The most controversial instance 
of the conceptual approach arises where the victim of the accident 
is unable to appreciate his loss. This may occur where the victim 
has died, or where he remains unconscious, or where, though con- 
scious, severe brain injuries have brought about a total insensibility 
to the changed condition of life. 

It has, for some time, been settled law that claims for loss of 
amenities subsisting in the victim at the time of his death could be 
enforced for the benefit of his estate under the Law Reform (Mis- 
cellaneous Provisions) Act 1984.47 The cases where the plaintiff 
is still alive at the time of the action, on the other hand, gave rise to 
some doubts. Was it essential that the plaintiff should be conscious 
of his plight ? This question, of course, constituted a direct challenge 
to the conceptual approach, If the award were substantially to be 
reduced on the ground that the plaintiff was not aware of his con- 
dition, the basis of the award must really be loss of happiness or loss 
of pleasure. 

In two crucial cases in the early 1960s the question was mooted 
and decided in favour of the conceptual approach. In Wise v. Kaye, 
the plaintiff sustained permanent brain damage and for three-and-a- 
half years remained helpless and unconscious. She had never been 
aware of her condition, and there was no prospect of recovery. An 
appeal against, inter alia, an award of £15,000 for loss of amenities 
was, with Diplock L.J. dissenting, dismissed. The fact that the 
plaintiff could not appreciate her logs was regarded by the majority 
as irrelevant. This decision was approved by the House of Lords 
some seventeen months later in the somewhat similar case of West v. 
Shephard.“ Here the plaintiff, though conscious, only to a limited 


as Scher 1 W.L.R. 795. 


40 Sachs L.J., ibid. at p. 801. 

41 Of. supra, p. 8. 

42 Rose v. Ford [1987] A.C. 826. 

43 71962] 1 Q.B. 688. 44 [1964] A,C. 826. 
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extent appreciated her condition. The award of £17,500 general 
damages based on the ruling in Wise v. Kaye *® was by a narrow 
majority (Lords Reid and Devlin dissenting) upheld. 

At heart these two decisions reaffirmed the traditional conceptual 
approach to loss of amenities. The plaintiff was, in effect, claiming 
for the loss of a personal asset, a thing of intrinsic value, the 
calculation of which was dependent on the extent and gravity of 
the injury. ‘‘ The practice of the courts . . . has been to treat 
bodily injury as a deprivation which in itself entitles a plaintiff to 
substantial damages according to its gravity.” “* The assessment 
of the loss is not affected by the fact that the plaintiff does not 
appreciate his loss. ‘ The fact of unconsciousness does not... 
eliminate the actuality of the deprivation of the ordinary ex- 
periences and amenities of life which may be the inevitable result 
of some physical injury.” 4" 

One may express this viewpoint in another way by recognising 
that it regards the human personality as a combination of a large 
number of patrimonial rights which are independent of “ feelings ” 
or “ sentiments.” The deprivation of any of these rights entitles 
the human personality, which in this conception includes a person’s 
estate as being merely an extension of his patrimonial rights, to full 
and substantial compensation. 

The adoption of this approach necessarily entailed a rejection of 
the two other theoretical approaches outlined above. The 
approach, favoured by Diplock L.J. and Lords Reid and Devin, 
was discredited mainly on the ground that it was an impracticable 
criterion. 

“ The inner world or the inner self, or should it be said, the 
soul of a person is not... a matter for investigation in a court 
of law... .” # 

“ It would be lamentable if the trial of a personal injury claim 
put a premium on protestations of misery and if a long face 
was the only safe passport to a large award.” ¢* 

The notion implicit in the functional approach that the size of 
an award should be affected by the use to which it might be put was 
even more firmly repudiated. 

“ If damages are awarded to a plaintiff on a correct basis it 
seems to me that it can be of no concern to the court to 
consider any question as to the use that will thereafter be made 
of the money awarded. It follows that if damages are assessed 
on the correct basis there would not then be a paring down 
of the award because of some thought that a particular plain- 
tiff will not be able to use the money.’ 5° 


ts Per Tord Pearoe, i 

4e Per Lord , West v. Shephard, sepra, at p. 885. 

4T Per Lord Morris, ibid. at p. 849. 

48 Per Bellers L.J., Wise v. Kaye, supra, at p. 650. 

49 Per Lord Pearce, West v. Shephard, supra, at pp. 868-860. 
80 Per Lord Morru, ibid, at p. 849. 
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A critical evaluation of these decisions and their reasoning will 
be offered later." Suffice it, at this stage, to observe that they have 
been followed,” though sometimes with reluctance,™ in the English 
courts, but that they have been most explicitly disapproved of by 
the High Court of Australia.“ 


(d) Subjective aspects of the pragmatic solution 

It might appear from the above analysis that the quantification 
of damages for loss of amenities has become the almost automatic 
application of an objectively assessed tariff. But there are three 
aspects involved in the standard practice of the courts which 
indicate that, in response to both theoretical and practical require- 
ments, a certain amount of subjectivity must enter into the court’s 
method of quantification. 

(i) Social and economic conditions. It is, of course, obvious that 
the conventional sums generally adopted by the courts cannot be 
good for all times and all places. They are relative to the prevailing 
social and economic conditions, Thus the level of awards must keep 
pace with inflation,“ and may vary from country to country.** 

(ii) Enjoyment of life. The very fact that the term “ amenities ” 
is generally used to describe this head of damages implies that the 
extent of gravity of the injury is not the sole factor to be taken 
into account. The award should also reflect the uses to which the 
plaintiff put the parts of his body injured in the accident and of 
which he is now deprived. “ [T]he standard of comparison which 
the law applied . . . is based . . . upon the degree of deprivation— 
that is, the extent to which the victim is unable to do those things 
which, but for the injury, he would have been able to do.” 5" 

Consequently, the court must look at the circumstances of the 
planrtiff’s life prior to the accident to see whether he indulged in 
any special activities which he is now prevented from pursuing: 
“ Tf, for instance, the plaintiff's main interest in life was some sport 
or hobby from which he will in future be debarred, that too increases 
the assessment.” ** 

There are very many instances of such special activities being 
pleaded," and doubtless they are invariably taken into account by 


51 Infra, pp. 10-19. 

s Hindmarsh v. Henry Slater (1066) a BJ. Andrews v. Freeborough 
it 3. Broni C0 Governors o Bydal gokool IDOI LW eee oe 

Swift v. Prout 0108 Bo BT (un nd ately reported decision bus 

e r r ane Mi ioe ro 

53 rewe yY. at 12; Davies L.J. 

18; per Winn L. 'at p 96. 3 Po 
“4 Sidion y. Collins ARNA 
55 Yorkshire Rlectrioity poet v. Naylor [1068] A.C. 529. 


ie eee core Omnibus Oo. ou] | WLR, 1809. 
or Per ig ge Autocar d Transporters Ltd. £1968] 2 Q.B. 
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a Por Lord Pearce, a Y. Shephard [1904] A.O. 826, Ree 
® Bome specimen exam orgen v. B. 1965 0.L.Y. 
1078); galr and Carita 10 “Tonos v. "Ries fees) Or O.L.Y, Dal l 
playing cards , borting out coins (O'Callaghan v. Tersons rigesy 7 OL S85, 


10 THE MODERN LAW REVIEW Vor. 85 


the trial judge, although there are no indications as to the exact 
extent to which they affect the level of awards. These intangible, 
subjective, factors extend also to social and sexual relationships: 
if the plaintiff’s injuries make intercourse (social or sexual) more 
difficult, then this too must be taken into account.** 


8. CRITIQUE 


It is proposed next to evaluate critically the attitude taken by 
English law towards damages for loss of amenities. 


(a) The conceptual approach 

It has been seen that, subject to certain qualifications, English 
law pursues a policy of objective assessment according to the extent 
or gravity of the plaintiff’s injury. The plaintiff’s own sensitivity 
to the injury is ignored, This approach may be criticised on several 
grounds. 

(i) Philosophical premise. As described above,*’ the approach 
rests on the assumption that each part of the body has an objective 
“ value,” independently of the use or enjoyment to be derived from 
it. The integrity of the body becomes something sacrosanct. The 
pleasures of the body are relegated to a status of minor importance. 
The exact philosophical nature of this premise is hard to charac- 
terise. In Andrews v. Freeborough “ Winn L.J. felt it to be 
immaterial 

“ to speculate whether the foundation for this doctrine is some 

concept of proprietary right in respect of one’s body or that of 

a natural right of human beings to immunity from physical 

harm or impairment, or whether there is some quasi-meta- 

physical idea of a duty to maintain the integrity of the body 
through this transient life on earth,” 
and in Skelton v. Collins * Windeyer J. referred to the Cartesian 
doctrine of distinguishing between “‘ injuries to body and mind.” 
Whatever be the nature of the doctrine, it is submitted that it 
y accords with the usual role the law seeks to play in its daily 
with human life. The realities of human existence, it might 
said, demand that the only foundation on which a court of law 
proceed is the utilitarian postulate of happiness or pleasure 
ing the ultimate good.“ “ The expression ‘ loss of amenities of 
e?’ is a loose expression but as a head of damages in personal 
jury cases it is intended to denote a loss of the capacity of the 
jured person consciously to enjoy life to the full as, apart from 
his injury, he might have done.” “* 
eo The courts are particularly sensitive to the plight of unmarried women. 
z Boe, among many others, Duggan v. Parmenter o.L.Y. 1060. 
we al Piser}1 Q.B. 1, 22. es (1986) 115 O.L.B. 04, 180. 
wt Bes, in ‘particular, Bonham v. Gambling [1041] A.O. 167, per Viscount 
raD ard Biman st pp- 160-168. i 
; es Per Taylor J., Skelton v. Collins, supra, at p. 112. 
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(ii) Distinction between ‘‘ injury ” and “loss.” The second 
criticism is not unconnected with the first. There is, it is submitted, 
an important theoretical distinction between the injury sustained 
by the plaintiff in the accident for which the defendant is liable, 
and the losses (pecuniary and non-pecuniary) accruing as a result 
of that injury. To establish a cause of action, the plaintiff must 
prove that he sustained an injury which was not too remote. 
Damages, on the other hand, are awarded on the basis of the losses 
which result from that injury, thus for loss of earnings, expenses, 
loss of expectation of Ife, loss of amenities, etc. As Has been 
remarked, ‘* compensatable loss depends not on the.ecweritya: 
injury but on the consequences for the in¢id 
present context, however, it is evident that th 
of “ the greater the injury, the greater 
assessment on the original injury rather 
losses.’ The incorrectness of this approach 
applying it by analogy to a case of damage Wq 
defendant is liable for damage to a chattel, zpi -i 
damages is the cost of repairs.* If the conceptual sanecack were 
applied, the court would instead look to the extent of the damage: 
£x for a broken axle, £y for a shattered windscreen. OILA | 

(ii) A punitive element? An argument which is som ex- 
pressed to support the view that compensation should be assessed 

ing to the extent of the injury is that it is unjust that the 
defendant should pay less where the injury is more severe. In Wise v. 
Kaye * Upjohn L.J. said, “it would, I think, be a great slur upon 
the law, if the complete doctrine is that it is cheapest to kill but if 
you cannot kill then reduce the damages by injuring him so severely 
that it is most improbable that he can personally use the damages.” 
But, as has been demonstrated,'* this is improperly to introduce a 
punitive element into the task of compensation, The duty of the 
court is to award the plaintiff such money as will compensate him 
for the losses he has actually sustained, not to nominate a sum 
which it thinks that the defendant ought to pay. 

(iv) Windfall to dependants. From a social standpoint, the 
approach as manifested in the Wise or West situation, that is, where 
the victim has either died or is as near to death in terms of con- 
sciousness as makes no difference, produces unfortunate conse- ' 
quences, Very large sums of money which are ostensibly intended l ; 
to compensate the victim for his misfortunes cannot be used for his i 
benefit, The persons who benefit are his dependants or near i £ 











6 Por Windeyer J., Thatoher v. Oharies tig 104 ODR. BT, TI: S 

«r For an elaboration of of this argument, see MoG “ Oom tion versus 
Ponishmens in Damages Awards ' (1965) 28 "E. em. 41-888, 

jo Darbishére a Warren ieee 1 W.L.B. 1067. 
1962] 1 . 688, 

to West v. mi OM A.O. 928, per Lord Reid at p. %42 
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relatives. The anomaly is obvious.": It has been argued ™ that 
since English law has no remedy of solatium,” that is, damages 
awarded for grief suffered as a consequence of another’s misfortune, 
the extent to which an aggrieved dependant may benefit under the 
West v. Shephard approach serves as an adequate substitute. But 
this is very rough justice. If it is the policy of the law to compen- 
sate those who suffer legitimate loss as the result of another’s plight, 
then compensation can only be assessed on the basis of the loss 
actually suffered and not on some figure which represents what the 
victim himself would have suffered if he had been alive and conscious 
to experience it. 

(v) Tariff system. Even if the conceptual approach were sus- 
tained, it is arguable that its method of application is neither 
wholly efficacious nor internally consistent. There is, on the one 
hand, the difficulty referred to above of finding a suitable criterion 
for judging the gravity of the injury. On the other hand, even with 
the improvements resulting from Jefford v. Gee," the system is far 
from ideal. The categories of injury are ill-defined and tend 
to be far too general. In some cases, the “ bracket ” must be very 
wide to accommodate the different views which may be held as to 
the seriousness of the injury." The large number of appeals against 
awards of damages in personal injury cases is some evidence of the 
continuing lack of certainty in this feld; and lack of certainty 
means higher costs. 


4. SUGGESTIONS FOR REFORM 


It remains in the light of the criticisms made above to consider the 
ways in which the system might be improved, beginning with the 
more moderate proposals and concluding with the more radical. 


(a) Retention of the conceptual approach 

It follows from what was said above that even if no change were 
felt to be desirable in the theoretical basis, nevertheless there -is 
room for improvement within the conceptual doctrine. Once it has 
been accepted that the artificial process of “‘ valuing ” different 
kinds of injury is the appropriate method, there seems to be little 
point in resisting a complete adherence to the flotion by establishing 
a detailed and reliable statutory tariff system." The practical 
advantages would be in the time and expense involved in the pre- 


v1 “Ib is a somewhat strange form of com which is neither received 
by the person entitled to be compensated nor even awarded to him ar her 
in his or her own ri Sy eta aoe eS 


soul.” Per Winn L.J., Andrews v. Freeb k 1967] 1 Q.B. 1 
™ Per Pearson L.J., Oliver Y. ro [OS 2 .B. 210, 248. 
18 Tn contrast to the law of Bootland. alker, Law of Damages in Sootlend 
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diction and assessment of awards. The tariff would consist of an ex- 
haustive list of injuries, set out under medical advice with each 
item presented as a percentage of total disability.” A variable 
would operate to distinguish temporary from permanent injuries. 
The amount of compensation payable for “ total disability ” would 
then be geared to a cost of living index. There are several interesting 
precedents for such an approach, In England, there is the statutory 
tariff for disablement benefits under the National Insurance 
schemes.”* It is, however, neither sufficiently broad in its scope 
nor sufficiently detailed."* A more promising model is to be found 
in the Workmen’s Compensation legislation in France,” the official 
tariff of which contains over 1,000 entries."* 

The question would then arise whether the award of the appro- 
priate figure should be automatic or whether the trial judge should 
be given a limited power to vary the amount.“ The provisional 
view of the Law Commission is that such flexibility is desirable 
and would best be achieved by introducing a tariff of average 
figures. This suggestion provokes two observations. First, if the 
primary reason for introducing a tariff is the desire for certainty, 
then to give the judiciary power to diverge from the statutory 
norm would be self-defeating. Secondly, it is not clear exactly 
on what grounds the trial judge would exercise his discretion. The 
Commission indicates merely that the statutory average would be 
appropriate for “the ordinary plaintiff without any special 
features ? but that “‘ the judge would weigh the various factors in 
each case in order to determine whether the award should be above 
or below the average, and by what amount.” “ 

If the Commission has in mind those subjective aspects which 
under the existing law may affect quantification and which have 
been described above,“ then the inconsistencies of the existing 
system would prevail without the compensating advantage of cer- 
tainty. It is submitted that if the conceptual basis is to be retained, 
then the application of a statutory tariff should be automatic, but 
that if a more flexible approach is to be preferred, then the judge 
should be given power to vary the sum according to the personal or 
functional theories in the manner described below. 


T! The Law Commission would prefer an index of monotary awards: ibid., 
s eee nee Li Tot ibongbi t Dei ct pre digarioknot: 

, supra. 
T9 Bee Elliott and Street, Road Acoidenis (1968) p. 276 and the of the 


Governmental Committee on the Assessment of Disablement Sara mers . BAT. 
se Lois of 0.4.1908 and 30.10.1946. See, generally, Dupeyroux, J. Sooiale 
8rd ed.), Chap. 3. 
al baréms indicalif d'tnvaliditéd is uct out in Juris-Classour des Aocidents du 
Travan as Fascioule B to art. 8 of the 1898 lot. 


62 The baréme in the French gives only a facie pe 
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(b) Adoption of personal approach 

A more radical proposal, but one which has had a considerable 
body of judicial support, would be the shifting of the theoretical 
basis from the conceptual to the personal doctrine. Compensation 
for loss of amenities would be assessed according to the diminution 
of happiness experienced by the plaintiff as a result of his injuries. 
The court would start with the “ average ” figure in the statutory 
tariff as representing the amount of unhappiness that is likely to be 
inflicted for that category of injury on the reasonable man. This 
figure could then be modified according to the court’s view of how 
the plamtiff’s enjoyment of life had been, and would in the future 
be, affected by the accident. The anomalies arising from the 
conceptual approach would disappear: compensation would be 
based on the “ loss ” rather than on the “ injury ”; there would 
be no question of any punitive considerations applying; the depen- 
dants would receive no windfall **; and the victim would recover 
compensation only to the extent that he appreciated his condition. 

The personal approach was rejected by the majority in the Wise 
and West cases mainly on the ground of impracticability,*” an ob- 
jection which has been adopted by the Law Commission.” It may, 
however, be doubted whether these arguments should be treated 
as conclusive. The assumption is that the new approach would 
involve a test which would be purely subjective, and thus highly 
elusive. But this would certainly not be the case if the statutory 
tariff were the basis for the award. The ordinary case would be 
unaffected by the theoretical shift, since ew hypothesi the plaintiff 
in the ordinary case would sustain the “ ordinary ” amount of 
unhappiness. The change would be clearly fet only in the extreme 
cases where the plaintiff suffers little or no unhappiness (as in those 


-cases where he remains unconscious) or a peculiarly abnormal 


amount of unhappiness (where, for example, the injury produces 
& permanent state of neurosis); and it is in these areas that the need 
for reform is greatest, The resulting uncertainty would be no greater 
than that inherent in the Commission’s notion of a statutory figure 
modifiable at the discretion of the trial judge after weighing up “ the 
various factors in each case.” ** 


*¢ The Law Reform (Miscellansous Provisions) Act 1984, which allows personal) 
representatives to recover for non- i losses sustamed by the deceased, 
would have to be amended; of. Working Papa No. 41, para. 67. 

* “The inquiry into damages would become. . . an investigation of the inner 
foslings and outward manifestation of conduct . . . which inquiries were 
found invidious, and undesirable and as a matter of proof well-nigh unattein- 
able": per Sellers L-J., Wise v. Kaye [1062] 1 Q.B. 688, 649. 

se The comparison of the plaintiff's pre-socident and post-eccident (or future) 
states of mind would be speculative; any oriteria for deciding whet was the 
victim’s state of mind would be speculative; any criteria for deciding whether 
a given state of mind counted as happiness, and to what degree, would be 
illusory.” Working Paper No. 41, pars. ©. 

è» Ibid., para. 109, swpra, p. 18. 
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(c) Adoption of functional approach 
The adoption of the functional approach would involve the 
greatest, departure from the present position. Here the statutory 
figure would be variable according to the amount necessary to 
provide the plaintiff with reasonable solace for his unhappy con- 
dition. The point was taken by Lord Devlin in West v. Shephard.*° 
Beginning with the notion of “ fair and reasonable compensation ” 
he asked, ‘‘ what would a fair-minded man... feel called upon to 
do for a plaintiff whom by his careless act he had reduced to so 
pitiable a condition? ” *! The answer given: 
“I think he would say in an extreme case like this that he 
would vide such a sum as would ensure that for the rest 
of her lfe the plaintiff would not within reason want for any- 
te ae a could buy. That would not be perfect; it 
sold aot be full? but it would be as much as money could 
fairly do.” ™ 
In Warren v. King ° Harman L.J. was of the opinion 


“ that the frst element in assessing such compensation is not 

to add items such as loss of pleasures, of , of marriage 

ied oon of children and so on, but to consi the matter 

the other side, what can be done to alleviate the disaster 
to the victim, what will it cost to enable her to live as tolerably 
as may be in the circumstances? ” ** 

The doctrine has found favour with Windeyer J. in Skelton v. 
Collins *; regarding a plaintiff who had been deprived of some of 
the enjoyment of life, he observed: 

“ he is, I do not doubt, entitled to compensation for what he 
suffers. Money may be compensation for him if having it can 
give him pleasure or satisfaction. . . . But the money is not 
then a recom for a loss of so having a money 
value. It is given as some consolation or so for the distress 
that is the consequence of a loss on which no monetary value 
can be put.” 

More recently the doctrine has won some support, albeit in- 
directly, in the Court of Appeal.** 

Some of the consequences flowing from the adoption of this 
approach would be identical with those resulting from the personal 
approach; in particular, the anomalies of the present law would 
be removed. But in addition adherence to the functional approach 
a re eee by requiring 


964] A.O. 826. 
«t pp. 850-807. 


95 (1956) 115 O.L.B. %4, 181. Seo also dicts in Teubner v. Humble (1983) 108 


O.L.B. 491, pp. 506-507. 
ee Fistchor v. Autooar d Tronsporiors Pie a a ner Lent Deer 
M.R. at p. 988, per Diplook L J. at p. 
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the plaintiff to show that the money awarded would serve a useful 
function, the doctrine is drawing near to the fundamental notion 
in the law of damages of restitutio in integrum. The award, though 
X falls short of restoring to the plaintiff the happiness which he has 
actually lost, attempts the next best thing by supplying him with 
the means to obtain some alternative pleasure. 

There are several objections which have been or may be 
brought against this radical proposal, but none of them is insuper- 
able. - 

(i) In West v. Shephard * the House of Lords, with the notable 
exception of Lord Devlin,** confirmed the view, which had been 
expressed obiter in Oliver v. Ashman,” that in quantifying damages 
the court must not be inftuenced by the use to which the money 
might be put. The court, it was emphasised, has never exercised 
any control over how the plaintiff spent his money, unless he was 
insane* or an infant.’ But the argument surely contains a non 
sequitur. It does not follow from the admitted rule that the 
court cannot control the disbursement of an award in the hands of 
the plaintiff that, in assessing the quantum of damages, the court 
should not be influenced by the use to which the compensstion 
is likely to be put.. There is no suggestion that once the award 
has been assessed, the court will in any way interfere with what 
the plaintiff actually does with the money. The point may be 
illustrated by reference to the case of damaged property. As has 
already been indicated, where a chattel is damaged the basic 
loss is generally assessed by reference to the cost of repairs. The 
plaintiff may recover this sum even though the chattel is never 
Tepaired.* R 

(ii) The objection may be raised that to be consistent with the 
theoretical basis of the doctrine, the award can only apply in 
futuro: the plaintiff cannot be solaced for grief which he is no longer 
experiencing. It would therefore be to the defendant’s advantage 
to delay settlement for as long as possible. The latter is so un 
sitable that of necessity the award would have to be retrospective, 
even though this involves some slight deviation from the theoretical 
base. Compensation would have to include some element of solace 
for unhappiness experienced between the time of the accident and 
the judgment or settlement. : 

(iti) The main objection to the personal approach, impractica- 
bility, might likewise be raised here. The answer would be similar. 


Supre, note 68. 5 The London Corporation [1085] P. 70. 
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The statutory figure will suffice in all but exceptional cases. It is 
only where the money will serve no or little purpose to ameliorate 
the plaintiff’s condition that modification is required. But then it is 
said that it is too difficult to define what is meant by the plaintiff 
being able to “ use’? the money: “ Is money ‘ used’ if it is 
bequeathed by will? Some might feel amply compensated by being 
able to leave money to their children or give it directly during their 
lifetime.” * 

The answer is that it will be for the trial judge, on reviewing all 
the circumstances of the plaintiff’s plight, to determine whether 
(and to what extent) such a “ use ” was a reasonable method of 
alleviating his grief. It must not be forgotten that the doctrine 
of mitigation requires that a plaintiff take such steps as are 
reasonable to mitigate his loss, and he will not recover damages 
for such losses as were, in the opinion of the court, unreasonably 
incurred.” 

(iv) Finally, it is probable that in most cases the functional 
approach would operate to limit rather than to increase awards for 
loss of amenities. But this might be regarded as a desirable conse- 
quence. In an era when the call to spread the ambit of compensa- 
tion over a wider area is at its loudest, it is not without significance 
that at the same time there is a feeling that non-pecuniary awards 
may be too high. Many are prepared to rebel against a system 
which produces ‘f a bonanza for some and nothing for others.” ° 
The various schemes for reforming the law of compensation for 
accidents invariably seek to limit to some degree the common law 
recovery for non-pecuniary losses.” Moreover, it must be stressed 
that true compensation is obtained not by the mere possession of 
money, but in the uses to which it may be put to improve the 
plaintiff’s lot. Unless the sum awarded can be justified in terms of 
Rs subsequent employment for the plaintiff’s benefit, then, in the 
present writer’s opinion, the defendant, and through him society at 
large, is supporting an unnecessary burden. Certainly the other 
proposals for reform discussed in this section merit careful con- 
sideration, but it is submitted that in the functional approach 
exists a solution which would be both the most just and the most 
rational. 


A. L Ocus.* 
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SMALL CLAIMS * 


1. Toe Present SYSTEM 


THe handling of small claims is probably the most deplorable 
feature of the administration of civil justice. As an extreme 
example, the Court of Appeals of the State of New York has pro- 
duced some of the finest jurisprudence in the common law world; 
and yet when the lower courts of that same State are dealing with 
the inhabitants of Manhattan, a large proportion of actions (possibly 
a majority) end with a default judgment based on a perjured 
affidavit of service, the summons never having been served at all. 
Moreover the practice has been widely known and has enjoyed 
official tolerance for several years. 

To assume that things are better in Britain would be tempting. 
But it would require limiting one’s vision to the observance of 
formal requirements. For service of the summons is a hollow 
formality unless the opportunity to defend a claim is practical and 
realistic. 

England has no special procedure for small claims. Some types 
of cases which are handled by small claims courts in other juris- 
dictions are dealt with in England in ways which obviate the 
necessity for a claim. Perhaps the most significant example is 
knock-for-knock agresments among motor-vehicle insurers. But 
for the remaining cases that are not sevued, a claim must either be 
brought in the county court or abandoned. 

Of claims brought in the county courts, the largest category is 
debt claims arising out of retail transactions. It may be well to 
discuss these at some length, both because of their numerical signi- 
ficance and because the handling of these claims illustrates the bias 
and inadequacy of the system. 

A common misconception about courts is that they are engaged 
primarily in the task of adjudication. So far as consumer trans- 
actions are concerned, it is nearer the truth to describe the county 
courts as being like collection agencies, enforcing the claims of 
sellers and fmance companies regardless of their legitimacy. Only 
occasionally and by way of exception is there an inquiry into the 
merits of the case. Moreover there is an almost total absence of 
claims by buyers. 

Unfortunately, civil judicial statistics are not broken down 
into very meaningful categories, but a rough impression can be 
gained by systematic inquiry among county court registrars and 
* A drafts of this article was presented for discussion a 
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counter clerks.’ While debt claims by credit grantors can be 
counted in hundreds or thousands a year, claims by buyers in the 
same courts can be counted in ones or twos. The contrast is even 
more striking when it is remembered that claims by sellers are 
generally limited to credit transactions, whereas theoretically 
claims by buyers are not. 

If an adjudication comes about at all, it is more likely to 
result from a defence filed to a claim initiated by a seller. Defences 
to claims by sellers are much more common than claims initiated 
by buyers, but even here there is cause for concern and reason to 
suspect that defences are only filed in a small proportion of the 
cases in which a defence would be available. 

The reasons why buyers do not usually defend and rarely ever 
sue are not hard to find. 

(1) For a seller or finance company, a dispute with a customer 
can be handled as a normal business routine, but for the customer 
is more likely to be a disturbing experience. This is aggravated 
by the psychological impediments of the legal system. The court 
building itself is often austere and formidable, and few look as if 
they are there to serve the ordinary man. Even in the new court 
houses, the architectural tone is often one of austere grandeur 
rather than a design for a functional and attractive service industry. 

(2) Court forms, often including legal jargon in the terminology, 
are likely to seem strange and awesome to a buyer, but normal 
routine to a seller. Moreover the socio-economic milieu of the 
judge is closer to that of the businessman than it is to that of the low- 
income consumer. Thus while a seller may feel at ease in the 
prospect of talking to the judge, a working-class buyer feels that 
he has to communicate with one of “ them ” not one of “‘ us.” If 
the buyer is inarticulate in expressing himself, this too can add 
to his anxiety. It may well be true that if he ever reached the 
courtroom, the judge would be patient and sympathetic in listening 
to him. But this is irrelevant for someone who is never going to get 
that far. 

(8) The use of forms by a seller (¢.g. invoices and bills) gives 
him another psychological advantage. By having a figure in his 
books and showing that figure in the documents that he sends, his 
claim is given an aura of righteousness. A buyer has no such formal 
trappings in which he can dress a claim against a seller. 

(4) Most claims by sellers are for debt. Hence if no defence is 
filed a defaukt judgment can be obtained with a minimum of 
trouble. But a claim by a buyer, even if there is no defence, will 
usually involve proof of the damages. 
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(5) Economies of scale are another advantage for a seller. There 
are various ways in which a seller can process economically very 
small claims. If he has a large number, ko caa handie fien Hincelt 
in bulk. If he has fewer, he can use a collection agency. But one 
way or another, sellers find it economical to process debt claims 
even as low as £10. Indeed, the vast majority of county court 
actions are debt claims for under £100. Also, for a seller, claims 
can be brought with little or no legal services. 

(6) For a buyer, on the other hand, a claim against a seller, or 
the defence of a claim, may be his only experience of litigation. He 
cannot go to a collection agency, and if he went to a lawyer charg- 
ing an economic rate, the cost of bringing or defending a claim 
would not justify handling cases invotving less than £100. The 
buyer may well think it not worth while to overcome these prob- 
lems unless the amount involved exceeds £200. But if the amount 
is larger than that, the transaction is probably a substantial one 
for which a written contract was used. The contract, being drawn 
for the seller, will probably contain various conditions excluding 
or limiting his lability. 

(7) The scale on which credit grantors can litigate has advan- 
tages not limited to costs. Tn particular a credit grantor has 
several advantages in dealing with court officials. 

(i) For court officials, the apprehension that comes from contact 
with strangers is less frequent in dealing with credit grantors 
than in dealing with the general public. Conviviality, 
rapport, and mutual understanding may be established by 
the continuity of contact. 

(ii) Credit grantors will generally have their forms in order and 
thus make life easier for court officials. Indeed, there is 
one firm of large volume litigation solicitors that even 
makes out the court records sheets, as well as the sum- 
monses. A buyer wishing to defend or sue is likely to be 
more troublesome. 

(iti) Counter clerks are not generally intellectuals seeking new 
challenge nor idealists in the pursuit of justice, but simply 
clerical workers doing a routine job. Regular litigants bring- 
ing repeat business of the same type offer them the comfort 
and security that come from following a normal routine. 


(8) Another problem is the lack of availability of legal services 
to buyers. In many low-income areas, solicitors are hard to find. 
The fees that can be charged make consumer grievances unattractive 
work for them, and because consumer problems do not generally 
receive legal advice, most solicitors do not develop any expertise in 
handimg them. Legal aid does not seem to have made much 
difference, except with regard to large ticket items in middle class 
communities where solicitors are more readily available. Citizens’ 
Advice Bureaux are often helpful, but they are limited in several 
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respects. First, in low-income areas, they are bound to feel re- 
strained in the number of cases that they can refer to the few 
solicitors who are available and willing to act. Secondly, if a 
consumer does not characterise his problem as a disputed claim, 
it is unlikely that any defence will be uncovered. If he regards it 
simply as a debt problem, the chances are that the C.A.B. will do 
the same. The C.A.B. instruction sheets for dealing with debt 
problems do not involve asking the questions that would identify 
any available defence. : 

(9) The prohibition of advertising in the legal profession is 
another element of bias in the system that favours sellers against 
buyers. A solicitor who would like work from the business com- 
munity can make himself and his services known by joining the 
appropriate clubs. But a solicitor has no corresponding medium 
through which to make himself and his services known to low- 
imcome consumers, even if he wanted to do so. 

(10) Many (if not most) buyers never become aware that they 
have any rights against a seller. For example, even where a buyer 
is alleging fraud for defective goods, he has often been so conditioned 
to accept a state of helplessness in the legal system that he still 
believes he has a legal obligation to pay the contract price. Here 
again, legal aid seems to have made very little difference; and for 
the reasons mentioned above, going to a C.A.B. does not always 
result in proper advice being received. 

(11) An additional handicap is that buyers are often people 
who are accustomed to thinking and planning for relatively short 
time periods, and who do not keep records. When a summons is 
issued against a buyer, supervening events may have so pre- 
occupied his mind that without legal advice and probing he has 
long ceased to regard the original transaction as relevant. The 
case of a student who spoke to me recently illustrates the point. 
About a year previously he had foolishly signed a three-year 
magazine subscription contract with a doorstep salesman. The 
student refused to pay and was now being threatened with suit. 
From questioning him, it was apparent that the high pressure sales 
pitch had included several fraudulent misrepresentations. But the 
student had almost forgotten the sales pitch until he was questioned 
about it. The collection agency that had been pursuing him had 
been so impervious to any explanation of his refusal to pay that he 
had become convinced that ‘‘ No-one listens to you if you try to 
explain why you don’t owe the money.” He was preparing to 
defend the claim by explaining to the judge the oppressive collection 
methods that had been tried against him during the months pre- 
ceeding the summons. The chances are that judgment would have 
gone against him without his real defence ever coming to light. 

(12) Even when buyers know their substantive rights, they often 
over-estimate the problems of evidence. In particular, they often 
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believe that they cannot prove anything unless they have an 
independent witness. Some C.A.B. staff take the same view. 

(18) Courts operate at hours convenient to the legal profession 
and the business community rather than the public at large. The 
ordinary man who wants to pursue or defend a claim has to take 
into account loss of wages as well as legal costs. He may also feel 
some embarrassment in asking for time off work to go to court. 


It should be no surprise that many (if not most) of the defences 
that are raised at all are raised for the first time on a judgment 
summons. When this occurs, a defendant will usually be told by 
the judge that he must pay unless he follows the proper procedure 
to make a motion to set aside the judgment. Thus, when a working- 
class consumer tries to defend himself, he is frustrated for reasons 
that he does not understand, and his view of courts as an oppressive 
arm of the establishment is confirmed. It is hardly surprising that 
very few motions to set aside are actually brought. 

In connection with the work of the Payne Committee, several 
interesting memoranda were written by county court registrars and 
naturally they see a different picture. From their vantage point, 
the scene is an array of “‘ delinquent ” buyers (‘ debtors ”). Some 
of these are inadequate people who never seem to predict the 
consequences of what they are doing, some over-commit themselves 
through not budgeting, some have met hardship through a loss of 
income, some dispute the claim but never seem to file a defence, 
some are swindlers who seem to lead a life of cheating sellers. Many 
are evasive. Proposals for reform are made that generally centre 
on how to get money out of “ delinquent ” buyers more swittly, 
more cheaply, or more humanely. 

For this morbid perception of the buying public, the most 
credible explaration is the one outlined above, i.e. delinquent 
buyers are commonly hauled into court. Delinquent sellers are not. 

A fundamental difficulty is that our rules of civil procedure 
require a distinction between disputed and undisputed claims. 
This may make sense in the High Court, but it is unrealistic in the 
context of amall claims. The distinction assumes that at some stage 
someone will decide into which category the case will fall. But 
for the reasons explained above, buyers are not only discouraged, 
inhibited and impeded from defending; they are also disabled from 
making any intelligent decision about whether they want to defend. 

It may be interesting to reflect on how this situation came about. 

The legal profession has for many years acquiesced in the 
assumption that large claims are more important than small ones. 
The law reports, commonly regarded as our primary literature, tell 
us regularly and systematically how large claims are being deter- 
mined. But only by episodic and ad hoc studies do we discover 
how small claims are being processed. Legal education has followed 
the same emphasis, resting heavily on a study of reported cases, 
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or of textbooks which, in turn, are often a synthesis and analysis 
of reported cases. Also it is natural that the interest of lawyers 
should be directed to functions at which they can make a living, 
and obviously below a certain cash level the handling of claims 
by lawyers is uneconomic. 

One impediment to basic reform is that although there have 
been some ad hoc studies,’ no group or institution has accepted 
responsibility for any systematic and continuing inquiry into the 
administration of justice in small claims. Academic lawyers have 
not responded to the challenge; neither has the judiciary. While 
examples can be found of judges expressing concern or advocating 
reform, it still seems to be true that the judiciary stops short of 
accepting an overall responsibility for the administration of justice. 
Indeed, many a county court judge treats his function as limited to 
adjudication in the courtroom and regards it as none of hia business 
what happens in the court office. Similarly with the executive 
arm of government, the county court’s branch of the Lord Chan- 
cellor’s Department seems designed for the routine administration 
of the system. It does not appear to include any staff or other 
provision for systematic and empirical inquiry into the extent to 
which justice is achieved. 

Yet small claims are in many respects more significant than 
large ones. 

First, there is the comparison of numbers. To appreciate the 
point it is hardly necessary to look at county court statistics, at 
traffic accident statistics, or at textbooks explaining the pyramidal 
structure of marketing. It is obvious that accidents causing minor 
injury are infinitely more frequent than those causing disability or 
death, that small transactions are infinitely more numerous than 
larger ones, and that small claims are infinitely more numerous than 
larger claims, Thus any failure of the system in processing small 
claims leaves more people aggrieved than would a similar failure 
in the processing of large claims. Moreover, while the cash amounts 
involved may be less per claim, they may not be less when measured 
as & proportion of the capital or income of the individuals con- 
cerned. 

Secondly, a larger proportion of small claims involve inter-class 
reaction rather than purely imtra-class disputes. This is not true of 
personal injury claims. But leaving those aside, claims for example 
between one property developer and another generally involve 
larger amounts than disputes between a landlord and a residential 
tenant. Again, claims between merchant and consumer generally 
involve lesser amounts than claims between merchant and merchant. 
Hence it is in the handling of small claims, rather than large ones, 
that the integrity of justice is tested in the processes of inter-class 
reaction. So to the majority of the population, the handling of 
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small claims is far more significant than the handling of larger 
ones in contributing to the level of their confidence in the admini- 
stration of justice. 


2. SHOULD SMALL Cuas Exist? 


The need to hold down cost makes it extremely difficult to devise a 
just and efficient system for handling small claims, It is pertinent, 
therefore, to consider the nature of small claims to determine 
whether they should exist at all, and if so, what volume and types 
of claims must be processed. This is vital because it seems ex- 
tremely unlikely that a just system will ever be developed for 
small claims unless the volume can be reduced to a more manageable 
size. 

As mentioned above, the largest category of small claims 
brought in the courts is debt claims arising out of retail trans 
actions. A strong argument can be made that these claims should 
be abolished. 

The arguments for the suggestion are: 

(1) What the courts are doing is contrary to policies pursued 
by other branches of government. It is surely desirable to prevent 
abuses in marketing, particularly fraud, high pressure techniques, 
and the deliberate sale of defective goods. By enforcing the claims 
of credit grantors without inquiry into their legitimacy, the 
courts are promoting the marketing of goods on credit by fraudu- 
lent and predatory practices. It is extremely difficult to prevent 
these abuses by direct controls and the policing of selling behaviour. 
But we can at least make them unprofttable by ensuring that claims 
resulting from credit sales by such tactics are not enforced by the 
courts. If it is impossible or uneconomic to devise a system of 
adjudication case by case, the alternative is to aim at what might 
be called a just balance of power overall between sellers and buyers. 
In other words, the aim should be a system in which creditors’ 
remedies are strong enough to make credit marketing feasible, but 
not strong enough to make it profitablé to embark on fraudulent 
schemes, high pressure techniques, or the deliberate sale of defective 
goods. It is suggested that this balance of power could be achieved 
if retailers’ claims for debt are abolished, leaving repossession and 
an adverse credit report as the sanctions against non-payment. 
Moreover, making the seller more dependent: on the security in the 
goods would reduce the incentive to sell shoddy or defective goods. 

(2) There is obviously a direct correlation between the strength 
of creditors’ remedies and the perimeters of consumer credit. For 
some years now we have had one branch of government (i.e. the 
courts) expanding the perimeters of consumer credit by the syste- 
matic enforcement of debt claims while executive departments of 
government have been seeking to control inflation. To reduce 
creditors’ remedies would surely be more effective as an anti- 
inflationary measure than the more direct controls that have been 
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used, euch as the Hire-Purchase Control Orders. With the 
abolition of debt claims, sellers could be expected to limit consumer 
credit by excluding the poorer risks, i.c., those who could not 
enhance the seller’s security in the goods by paying e substantial 
deposit. 

(8) There is a wide variety of ways in which a seller may default 
on a contract, and it can be very difficult for a buyer to protect 
himself in advance. For a seller, on the other hand, there is 
generally only one grievance that he can suffer, i.e. not being paid. 
This is a risk against which he can protect himself in several ways 
without having to rely on court proceedings. Moreover it is not 
essential to the well-being of a retailer that he should be guaranteed 
the enforcement of all his claims. It is enough that he can achieve 
a satisfactory outcome in the vast majority of his transactions. A 
seller does not have it exclusively within his power to determine the 
result of each transaction, but through adjustments in his credit 
policy he does have it within his power to determine over time 
what his bad debt ratio is going to be. 

(4) The extension of credit would be done with greater care. 
Credit by retailers would be limited to families that can repay with 
ease, and there would be no incentive to push credit on those who 
can only be made to repay by the threat of wage garnishment. 
Sellers would be more cautious about checking credit reports, and 
about security in the goods. Hence the social problems of con- 
sumer insolvency would be mitigated. 

(5) For marginal credit risks, there would be a reduction of 
sales financing and some diversion to loan fimancing. The plan 
would permit debt claims to continue for cash loans, as long as 
the loans are not arranged by the seller. This diversion to loan 
financing would have two advantages. First, the customer would 
be under no illusion about the cost of credit. Secondly, going to 
another place to arrange the loan would make a brief period avail- 
able for contemplation during which the buyer would be released 
from the hypnotic influence of the sales pitch. To allow buyers a 
chance to think before they buy, and to think in the absence of 
the salesman, would be a valuable step in the prevention of fraud 
and high preasure tactics. 

(6) If it is too difficult or too expensive to develop a system 
that would give full effect to buyers’ rights, we ought not to be 
enforcing sellers’ claims regardless of their merits. In other words, 
if we are unwilling or unable to develop a proper system of adjudi- 
cation for consumer cases, we ought not to be giving judgment at 
all, (This argument for the proposal would, of course, vanish if a 
just procedure for small claims could be found. But the failure to 
abolish debt claims in retail transactions would make it, in my view, 
unlikely that a just procedure would be implemented. The volume 
would be too large. Moreover the other arguments for abolishing 
debt claims in retail transactions would still be there.) 
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(7) The social problems of wage garnishment would be avoided. 
(8) By making such a substantial cut in the volume of small 
claims to be processed, the remainder would be reduced to a more 


manageable size. 


There is, of course, scope for refinement in defining the category 
of claims for which the action at law would be abolished. The essence 
of the proposal is that debt claims should be abolished for the 


price of goods sold at retail. The abolition would extend to cash 


loans when made for a specific purchase or by arrangement with the 
retailer or in the presence of the retailer, and to claims by credit 
card companies, at least in so far as they arise out of sales trans- 
actions. But claims for the repayment of ordinary cash loans would 
survive, and so too would claims for payment for services. 

Ten years ago, the suggestion might have seemed untenable. 
No doubt it would have been said that to abolish debt claims would 
stifle consumer credit, But much has changed since then. In 
particular, the development of credit reporting has given an 
additional sanction to credit grantors, and the riak of an adverse 
credit report may now be as valuable for collection purposes as the 
threat of a judgment. If so, to abolish debt claims would simply 
be restoring the strength of creditors’ remedies, and their influence 
on the perimeters of consumer credit, to the same position as a few 
years ago. That the extension of credit has gone beyond healthy 
grounds is evident from the increasing incidence of consumer 
insolvency. Moreover the development of teenage credit, and the 
continuation of credit marketing in Saskatchewan (where debt 
claims on many consumer credit transactions have been abolished) ¢ 
suggest that the retraction of consumer credit that would result 
from the abolition of debt claims would not be more than marginal. 
The hope is that the margin would be a fairly wide one, and that 
it would include specifically the deceptive sales and defective goods 
cases, 

Of course retailers would suffer occasional losses from male- 
volem buyers who refused to pay (indeed they do now). But it is 
probably safe to assume that the total cost to society of establish- 
ing a just system of adjudication for retail debt claims would be 
far greater than the cost of not allowing such claims to be brought. 


Another major category of small claims, perhaps the second 
largest, is those for personal injury and property damage arising 
out of accidents. I have argued elsewhere that these claims should 
be abolished.” 

But whatever reforms are undertaken to reduce the volume 
or range of small claims, a residual category must remain. This 
may include, for example, disputes over a seller’s right to re- 
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possession, claims by a cash buyer for fraud or defective goods, 
claims by Jenders for the repayment of cash debts, claims by a 
landlord for damage to property, etc. For this category at least, 
substantial procedural reform is needed. 


8. A New PROCEDURE ror SMALL CLAMS 


A possible reform in England would be the introduction of small 
claims courts of the type functioning in Canada and the United 
States. Bot they would not be more than a marginal improvement. 
Documentation is simpler than in the county courts and the 
procedure is less formal. But basically they are open to the same 
objections and suffer from the same defects. They are used 
extensively for the collection of trade debts (or alleged debts) and 
there is the same picture of defences not being raised when they 
are available and of little or no use of the courts by buyers as 
plaintiffs. **. . . there is little correspondence between the professed 
aims of these courts and the ends they serve.” * 

However, substantial variation exists in the achievement of 
small claims courts in different communities, and I have tried to 
reflect on the causes of these variations in writing the proposal that 
follows. g 

The trouble with the small claims courts is that although they 
use a procedure that is simpler than in the higher courts, they stil 
operate on basically the same principles. The small claims judge 
tends to imitate his superiors in the adversary system. If justice 
is ever to be done in small claims, the approach must be far more 
iconoclastic. Indeed, almost every principle that a common lawyer 
has cherished must be abandoned. The adversary system, the rules 
of evidence, the dignity of the courtroom, the concept of the 
trial; all must go. And we must brace ourselves for such innova- 
tions as a judge speaking on the telephone to one of the parties 
in the absence of the other. Above all, the judge’s function must 
be recognised as first and foremost the task of investigation, with 
adjudication being an ancillary role. 

It follows that any reform which involves merely adjustments 
to the county court system would be grossly inadequate.’ 

It may be helpful to outline for discussion a proposal on how 
small claims courts might function. 


(a) Procedure 
The primary guide rule should be that responsibility for reaching 
the just conclusion of a case rests on the court, not on the litigants. 
From non-business parties, the court should expect co-operation, 
but it should not expect initiative. 
© Per J. Skelly Wright, a justios of the U.S. Court of Appeals for the District 
of Columbia circuit, in an article ‘‘ The Courts Have Failed the Poor." 
New York Timses Magasins, March 9, 1909, p. 26, 102 
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There should be no requirement that a claim must be in writing. 
An inarticulate claimant should be able to explain his claim verbally 
to the judge or court clerk, leaving them to produce whatever 
record is needed. 

Contact with a deidan need not necessarily begin with a 
summons. Suppose, for example, a buyer comes in with a com- 
plaint against a retailer. It might well be helpful for the judge 
to phone the retailer while the claimant is still in the court 
office to see how far the matter can be dealt with over the phone. 
Putting the retailer’s story to the customer might reveal that even 
on his own evidence, the customer has no case, and the claim 
could then be dismissed. Or the retailer’s story may show that 
even on his evidence, the claim is obviously valid, and judgment 
could be entered. Or it may appear that inspection of the goods 
is necessary and this could be arranged. Or it may appear that 
there are issues that need to be determined by a hearing, and the 
judge could then arrange a date and advise both parties of the 
types of documents to bring, and discuss with them witnesses or 
other evidence. There should be no ‘‘ onus of proof ” on anyone 
except the judge. 

The essence of the proposal is that the judge should be allowed 
to proceed in any way that he thinks fit in the particular case 
until he has carried the inquiry to a point at which he feels that 
the investigation has been sufficiently thorough for a conclusion to 
be safely reached. At that point he should give judgment whether 
or not there has been anything that would be recognised as a trial 
in the traditional sense. Described by comparison with existing 
institutions, the modus operandi of a small claims judge should 
approximate more closely to that of a potice detective or an 
inspector of weights and measures than to that of a High Court 
judge. Perhaps some rules of procedure could usefully be formu- 
lated after some experience with the system, but few should be 
prescribed in the first instance. 

There should be no default judgments and the system should 
not depend on a defendant taking an initiative to raise a defence. 
A summons should not be necessary to commence an action, and 
summonses should be used sparingly, if at all. Where a statement 
of claim is served, it should be accompanied by a pamphlet listing 
and briefly explaining the defences that might apply to the particular 
type of claim. A defendant should not be “ required to appear ”’ 
(there is no reason for treating him like a criminal), The function 
of the process server should be to deliver a simple statement of 
the claim and a pamphlet describing possible defences, and then to 
explain that ‘‘ I have come to arrange an appointment for you to 
meet the judge so that you can talk to him about it.” If a defen- 
dant is reluctant to go to the judge, the judge should willingly go 
to the defendant. Once the two come together the judge can 
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discuss any possible defence with him (or his representative), or 
if there is clearly no defence, can discuss with him how the judg- 
ment will be satisfied. 

Implicit in the proposal is a recognition that different categories 
of litigants have different capacities to function within the legal 
system. Regular business litigants in particular have a natural 
advantage. Thus rules designed to treat everyone alike operate in 
practice to discriminate against the working class. 

No judgment should be entered against a non-business litigant 
until both: 

(i) he has been given a list of possible defences to the particular 
type of claim, and (unless there is some urgency) usually 
given seven days to consider; and 

(ii) the judge has made a sufficient inquiry into the facts, 
including a personal discussion with the defendant, to 
satisfy himself thet there is no defence. 


A judge should never begin, as many small claims court judges 
now do, by asking the defendant ‘‘ Do you owe the money?” Far 
from soliciting admissions of this type, which necessarily involve an 
opinion on law, the judge should cross-examine on any confession 
of liability by a litigant acting without legal advice, not to ensure 
that the defendant understands the significance of the confession, 
but to discover any defence that might be available. It should be 
assumed that a non-business litigant is ignorant of possible defences 
and it should be the judge’s responsibility to raise any available 
defence unless it is expressly disclaimed by the defendant. 

The office should be organised to ensure that anyone wishing to 
bring or defend a claim is given a cordial reception and prompt 
attention, and it should be the judge’s responsibility to ensure that 
this is done. 

Where a hearing is needed, and one of the parties is a worker, 
the hearing should be scheduled for the evening unless he specifically 
requests a day-time hearing. This should be done as a matter of 
normal routine and not treated as a privilege. 

The common assumption that some interval must elapse between 
the presentation and the determination of a claim should be 
abandoned. There are many situations in which justice must be 
instant or be denied. Consider, for example, the case of a tenant 
moving out of a flat. The landlord demands £100 for structural 
damage. The tenant says that there is nothing beyond fair wear 
and tear. Would anyone seriously suggest that the parties should 
testify later about the condition of the premises, or worse still, call 
expert witnesses to testify later? Why should they not simply be 
able to phone for a judge to come and dispense justice on the 
spot? Or where two people walk into the court office with a dispute 
between them and want the judge to resolve it on the spot, why 
should he not do it if he can? Again, what happens when a visitor 
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to a town has a dispute with a local tradesman? The present 
system is virtually a denial of justice. Why should the visitor 
not be able to obtain a judgment the same day followed if necessary 
by instant execution. In the thirteenth century, some courts made 
provision for instant justice in such cases*; why not today? If 
there are not enough judges to serve the public at this level of 
convenience, an obvious answer is more judges. It may be hard 
to imagine a judge moving around the community, resolving dis- 
putes on the spot, and keeping in touch with his office by two-way 
radio; but why not? Apart from meeting the need for instant 
justice, the judge must also be mobile, like any other detective, to 
view the scenes of events, talk to possible witnesses, inspect docu- 
ments, etc. 

Another possible arrangement would be to have a more con- 
ventional and sedentary judge assisted by a field investigator. But 
for three reasons, I think this would be unworkable. 

(1) There would be tremendous loss of time, inefficiency and 
expense involved in the process of communication between judge 
and investigator. Moreover there is a limit to how much can be 
conveyed in a briefing. Thus an investigator would not have the 
same awareness of what he was looking for, or the same recognition 
of the significance of what he found. 

(2) It is very doubtful if men of sufficient calibre would be 
attracted to act as investigators unless they were also entrusted 
with the task of adjudication. 

(8) Having an investigator would make it difficult to enforce 
the requirement that the judge must speak to every defendant. 
Hence there would be a serious risk of the procedure becoming too 
much like a system of default judgments. 

A suggestion sometimes made is that small claims should be 
resolved by conciliation rather than adjudication. While conciliation 
has obvious merit in some areas, particularly labour relations, it 
would be pernicious in the area of small claims. Conciliation means 
attempting to locate a point somewhere between the positions taken 
by the parties at which they can be persuaded to agree. It 
would penalise people with more agreeable attitudes, or who were 
more easily intimidated, and would give an advantage to the 
party with the most experience of Htigation, or who felt the most 
comfortable with the procedure of the court. If the conciliation 
failed, there would still be a need for adjudication and hence a 
wasteful duplication of effort. The party with the most urgent 
need for disposition of the case would be at a disadvantage. More- 
over conciliation would give legitimacy and encouragement to 
judges who, for reasons of laxiness or incompetence, prefer to avoid 
rendering a decision. Finally, conciliation can easily amount 
to a denial of the right to adjudication. Indeed it has that effect 


s Bee og. Tho Introduction to the Select Cases Concerning the Law 
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already in some courts. A litigant may well feel that if he declined 
conciliation, or declined to accede to the judge’s suggestions for 
settlement, the judge would penalise him for his stubbornness in 
the subsequent adjudication. Far from allowing conciliation, we 
should prohibit judges from ever suggesting or hinting at possible 
terms of settlement. 


(b) Selection of judges 

If they are to function as suggested, small claims judges must be 
men of high intelligence, they must be in some ways more versatile 
than High Court judges and yet will not enjoy the same prestige, 
and they must above all be willing to meet the convenience of 
working-class litigants. How would men of sufficient calibre be 
attracted to the position ? Probably the only way is to pay them well 
and appoint them young. By the time they have reached their early 
thirties, men of the calibre required will generally have found other 
positions with higher incomes, or that they find more satisfying, 
more enjoyable, more challenging or more prestigious. Small 
claims courts would fail miserably if they became, as they have in 

me jurisdictions, repositories for lawyers who, because of senility, 
incompetence, or ill health, had become an embarrassment in 
some other position. 

The minimum qualifications for appointment that I would 
suggest are these: 

(1) Under thirty-three years (with compulsory retirement at 
forty-five years). 

(2) The candidate should be a university graduate with honours, 
a barrister (honours), solicitor (honours) or qualified social worker. 
If the candidate is a barrister or solicitor, he should not have been 
in practice for more than six months, including articles or pupillage, 
during the preceding five years. (This is intended to disquality 
those who are failing in practice, or who have become accustomed 
to the adversary system.) 

If the candidate is not a law graduate, a barrister or solicitor, 
the appointment would be conditional upon reaching a satisfactory 
level in a training programme of say twelve months. 

(8) The candidate should pass aptitude and psychological 


(4) The candidate must not be a former official or employee of 
any court or tribunal using an adversary system. 

The reason for early retirement is the expectation that men of 
sufficient calibre would not want the position for more than a few 
years before moving on to something else. Thus without compulsory 
retirement at an early age, the court would become over-weighted 
with those least able to find other positions, and who are therefore 
probably the least able. Some small claims judges might be 
elevated to higher courts, or find positions in academic life, or 
transfer to the central office (described later). Others might move 
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to professional practice, government departments, social agencies 
or business. 

To recognise the importance of small claims and to attract men 
of the required calibre, salaries should be the same as for county 
court judges. 

Upon his initial appointment, a candidate could be an assistant 
judge for three months, working under the direction of another 
judge, and then be fully qualified to decide cases on his own. 


(c) Jurisdiction 

It is not necessary to define now exactly the jurisdiction of the 
proposed court. What I have in mind is roughly claims involving 
less than say £800. The important thing is that the jurisdiction 
should be exclusive. This is not just because the prevention of 
forum shopping is right in principle. In places where a small claims 
court has concurrent jurisdiction with higher courts, some trades- 
men have told me that they always bring their small claims in the 
higher courts precisely because it makes it more difficult for 
customers to defend. 


(d) Representation 

Whether lawyers should be allowed as advocates or representa- 
tives is a sensitive question. My feeling is that we should not be 
allowed to appear. Some of the objections to lawyers are fairly 
obvious—increasing the cost, increasing formality and giving an 
advantage to business litigants thereby discouraging others from 
appearing. But another reason is even more compelling. 

The procedure proposed above would be in many respects more 
demanding on judges than the adversary system. Hence there 
would be a constant temptation to slip into the adversary system 
unless the avoidance of that temptation is built into the institutional 
framework. Because lawyers are accustomed to the adversary 
system in other courts and because of the prestige of their presence 
in a small claims court, they would be a powerful influence pro- 
Mmoting the adoption of adversary procedures in the small claims 
courts. Once this occurred, the benefit of the reform would be lost. 

Two objections to the exclusion of lawyers have sometimes been 
discussed, but neither seems very substantial. The first is that 
corporate litigants would have to appear by a representative, and 
if an employee of the company appears regularly on its behalf, he 
will develop a familiarity with the court and many of the same 
characteristics as a lawyer. But a corporate representative would 
not have the most objectionable characteristics of lawyers, i.e. he 
would not through his experience in other courts have become 
accustomed to the adversary system, nor would he have the prestige 
with which to coerce the small claims court into adopting adversary 
procedures. 

Secondly, it has been said that the proposal would be a denial of 
legal services, unfair both to the legal profession and to the public. 
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But small claims are not generally receiving legal services at the 
moment. Paradoxically, it may only be by denying lawyers the 
Tight to appear that a legal system for the adjudication of small 
claims can successfully be established. 


(e) Costs 

The success of the proposal depends on a sufficient number of 
judges being appointed at a substantial salary. If the system 
depended on government revenues it would be an obvious target for 
economy drives by officials who might not be sympathetic to the 
importance of small claims. To relieve pressure for holding down 
the number of judges, the system should be self-supporting. On the 
other hand, it would be unjust to follow the High Court practice 
that costs are nearly always ordered to be paid by the losing party. 

The suggestion is that a scale of costs (ie. court charges) be 
drawn up that would be a maximum scale so calculated that, if 
ished applied, + would yield revenue of something like three times 

that required for the operation of the system. The judge should 
then have a discretion to order the payment of costs of anywhere 
up to the scale figures. In exercising this discretion, he should 
consider: 

(i) the conduct of the parties, and in particular whether the 
claim was one that the judge feels should obviously not have 
been brought, or should obviously have been paid; 

(ii) the ability of the parties, or generally the losing party, to 
pay. 

Thus it is suggested that apart from providing the revenue to 
sustain the court, the system of costs should be used blatantly as a 
regulatory device to encourage legitimate claims and defences, and 
to discourage those that are patently bad. 

The initial fee for commencement of an action should be kept 
low so that it would not be too much of a discouragement. It is 
hoped that the regulatory and penal impact of the system of costs 
would help to stimulate the payment of legitimate claims and keep 
the number of cases for adjudication down to a manageable level. 


(f) Settlements 

A just system of adjudication would still be inadequate if abuses 
persist in the procedures of settlement. The dispute-resolving 
process must be viewed as a whole. 

Here, as in other aspects of procedure, it must be recognised that 
business litigants are in a different position from the general public. 
The suggestion by a collection agency or credit grantor that the 
customer should call to discuss a settlement has too often been used 
as a vehicle for applying pressure through scare tactics, or such 
practices as ‘‘ shouting down.” Part of the problem is the extreme 
difficulty of regulating the content of verbal communications. It is 
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that once proceedings have commenced it should be 
prohibited for a business litigant to invite the other party to discuss 
settlement either in person or by telephone. If a business litigant 
or landlord, etc., wishes to propose a settlement to a consumer, 
tenant, etc., the only proper and permissible way should be in 
writing through the post. 
(g) A central office 

Obviously the system would require a central office tor co- 
ordinating the administration of the courts, keeping statistics, 
drawing forms, publishing advice pamphlets to litigants, ete. The 
office should also maintain a continuing programme of research on 
the efficiency of the system. 

Any injustices in small claims procedures would probably be felt 
by people who are not an articulate lobby group. There should 
therefore be a system of review, say every ten years, whether or not 
any substantial volume of complaints has been recetved. What I 
have in mind is a review by a commission consisting of say a lawyer 
in the public service, an academic lawyer, a social worker, a business 
efficiency expert and possibly a sociologist, psychologist, or econo- 
mist. To avoid any risk of influence from the adversary system, 
superior court judges and practising lawyers should be excluded. 
The organisation of this review could be another function of the 
central office. 


(h) Appeals 

A Hberal right of appeal would make the system uneconomic. 
A right to a trial de novo in the county court, such ag exists in some 
parts of Canada, would be open to the same objections as forum 
shopping as well as adding greatly to costs. 

On the other hand, to allow no appeals at all would mean that 
the higher courts never became exposed to the impact of the legal 
system on small transactions. The law applicable to small claims 
would then be that laid down by the higher courts in dealing with 
larger sums. If small claims are to be determined according to rules 
developed in the higher courts, as I think they should, it seems 
essential to the intelligent development of our jurispradence that 
appellate Judges should view the functioning of those rules in the 
context of small claims. 

There could be an appeal by case stated wherever the judge who 
decided the case, or another small claims judge, certifies that a 
significant point of law is involved. On points of substantive law, 
the appeal should le directly to the Court of Appeal. On a point of 
procedure, there should be one final appeal to a specially appointed 
Senior Judge of Small Claims. He should have the status of a High 
Court judge with exclusive power to determine his own jurisdiction. 
He should also be responsible in any appeal for deciding whether it 
lies to himself or to the Court of Appeal. Although appeals to the 
‘Court of Appeal on procedural points could be satisfactory, I think 
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it unwise to take the risk. There is at least a danger that the Court 
of Appeal judges may, albeit subconsciously, measure the virtue of 
the procedure by reference to the extent to which it coincides with 
the system to which they are accustomed. No risks should be taken 
that might allow contamination from the adversary system. 

The system must be designed to recognise that in the area of 
small claims, appeals are not being allowed primarily to review the 
justice of the decision m the individual case. The primary purpose 
here in allowing appeals is to use the cases as examples through 
which appellate courts will review and develop the applicable law. 

A problem with appeals is that a non-business litigant may have 
no interest in the result of the appeal compared with the costs 
involved. A business litigant may be concerned about the impact of 
the decision on future transactions, but a non-business litigant 
usually will not. If decisions are appealed when the result favours 
the consumer, but not when the result favours the businessman, 
there is an obvious risk of distortion in the development of new law. 

Where a significant pomt of law has been decided against a non- 
business litigant, the procedure should facilitate an appeal even 
though the particular litigant does not want to bother. For appeals 
of this type, there should be a central fund available to retain 
counsel to argue the cause, but not necessarily the case, of the non- 
business party. The small claims central office might select where- 
ever possible some organisation having interests in common with the 
non-business litigant, for example, the Consumers Association or a 
tenants’ rights group. That organisation could then be invited to 
brief counsel to appear in the Court of Appeal amicus curiae at the 
expense of the central fund. Thus it should be the responsibility of 
a branch of the central office to ensure that, one way or another on 
every appeal, the case for the underdog is thoroughly presented. 
Similarly the case for a business litigant might be presented by his 
trade association, but that would not require any special provision. 

The small claims judge himself could also be allowed to appear 
amicus curiae in the Court of Appeal. Much might be gained by 
exposing appellate and small claims judges to each others’ thinking, 
and for the small claims judge, the break from his normal routine 
and a discussion of his case with the appellate judges might be a 
stimulating and rewarding experience. This would also help to 
compensate for the fact that the small claims judge would not be 
exposed to the arguments of other lawyers in his daily routine. 


(i) Eatrategal methods of collection 


If we are to have a system of justice in the handling of small 
claims, forum shopping must be prevented not only as between one 
court and another, but also as between courts and other institutions. 
Collection agencies must be abolished. 

Perhaps the point can be illustrated by the following extract 
from an interview conducted in Canada with a furniture dealer in a 
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community in which the small claims court was exceptionally 
efficient. 


Q. ‘* How often do you receive customer complaints? ” 

A. “ Our customers don’t have any complaints.” 

Q. “ Surely it must sometimes happen that a customer com- 
plains about goods being danae or not being what he 
ordered, or something like that? 

A. “When the furniture is delivered we require the customer 
ee ad a t it has been received in good order 
and condition and that any complaint must be notified to 
us within twenty-four hours. If the customer comes back 
with some grievance I show him the form and I say ‘ You 
don’t have any complaint.’ ” 


«“ How do you handle your collections? ” 
. “ We try to collect ourselves by sending out a series of three 
letters. If that fails, we use a collection agency.” 


>o 


Q. “ Do you use the small claims court? ” 

A. “ We used to, but they kept deciding cases inst us #0 we 
don’t think # pays to use courts any more. Now we use the 
collection agency.” 

To Bahiegs a system of justice in the courts would be a futile 
endeavour if we were still to tolerate the existence of agencies the 
essence of whose function is to apply coercion without adjudication. 

But the abolition of collection agencies would still leave the 
problem of extra-legal methods of collection used by creditors them- 
selves. It is suggested that persons claiming to be creditors should 
be prohibited from doing or saying anything except communicating 
in writing to ask for payment and initiating court proceedings. 
Threats of an adverse credit report, telling the employer, threatening 
to send the van, repeated telephone calls, bawling, etc. are all open 
to the objection that they coerce payment while denying an 
opportunity to defend the claim. 

The trouble with allowing communications to be made in person 
or by telephone is that there is no method of controlling effectively 
the content of the communication. It is suggested, therefore, that 
every medium of communication for debt collection purposes ahould 
be prohibited except the post. 


(j) Legal education 

The legal profession has for some years been criticised for its 
extensive pre-occupation with the problems of wealthy and middle- 
income groups compared with its fragmentary treatment of the 
problems of those with low income. 

This situation probably came about for two primary reasons: 

(1) The problems of the poor did not generate the revenue for 

legal fees. 
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(2) Legal education focused on a study of appellate court 
decisions, which in turn reflected a heavy proportion of the 
problems of business and upper-income groups. 


Legal aid went some way to solve the first problem, but we are 
only beginning on the second. It is still common in law faculties to 
find, for example, that the treatment of real property deals with 
feudal tenures but makes no mention of urban housing, and that the 
treatment of commercial law deals with international trade but 
ignores the problems of the local high street. 

Legal aid should certainly not be available in small claims courts. 
But the exposure of law students to courses dealing with the 
interests of low-income groups is vital if the traditional bias is to be 
eliminated. A supply of suitably trained lawyers must be available 
to take cases involving working-class law to the higher courts, to 
provide judges for smal] claims courts and other tribunals, to provide 
senior administrators for the system, and to provide academic 
critics to sustain the continuing process of reform. 


(k) Eoperiments 

For the above suggestions to be adopted across the country 
would produce substantial changes the results of which are not 
entirely predictable. But the risk of error should not be the excuse 
for inertia. 

One approach might be for pilot projects to be established, 
setting up small claims courts of the type suggested, and perhaps 
other types, in selected areas of the country. 

There is, however, a serious disadvantage with the experimental 
approach. One would expect a direct correlation between the level 
of success of small claims courts and the intensity of the lobbying 
for their abolition. It might be easier to withstand such attacks 
if the courts were established on a broad scale and were not 


experimental. 


4. CONCLUSIONS 


One cannot make proposals such as the above without being con- 
scious of the difficulties, the risks, and the weaknesses. But the 
test is not one of perfection. Indeed, a problem with the present 
system is that we have not been willing to settle for procedures that 
have obvious imperfections. We have set our goals so high that 
enormous injustice results from the gap between the aspiration and 
the achievement. The objective should be ¢o devise a system under 
which the frequency and severity of the injustices will be minimised. 
So far as I can see at the moment, the abolition of retail debt 
claims and a court system functioning on the model suggested offer 


the best hope. Trrence G. Ison.* 


* 1x.B., London, Harvard, of the Middle Temple, Barrister-at Law, 
and of the Ber of British Columbia; Professor of Law, Queen's University, 
Ontario. 


ANOTHER LOOK AT BOWMAKEBRS v. 
BARNET INSTRUMENTS 


On the evidence of current textbooks,’ Bowmakers v. Barnet Instru- 
ments * seems no nearer to universal acceptance now than when 
it was first decided a quarter of a century ago. Many lawyers, one 
suspects, see it as an anomaly which, someday, the House of 
Lords will overrule as being both inconsistent with principle and 
long the subject of general criticism. Yet it would surely be un- 
fortamate if it were ever to suffer that fate. The common law on 
illegal contracts is Draconian enough, in all conscience, and the 
tule in Bowmakers v. Barnet Instruments does offer a measure of 
relief, even if only in a rather limited sphere. Accordingly, if, as is 
believed, there is a way in which the decision can be supported both 
in logic and in law, it is the more desirable that it should be put 
forward, even at this late stage. 

In the Bowmakers case, it will be recalled, the plaintiffs as 
owners Claimed damages for the conversion of some machine tools 
held by the defendants under a seriea of three hire-purchase agree- 
ments. These agreements were identified in the statement of claim, 
as they have been ever since, as agreements 1, 2 and 8. The plain- 
tiffs had originally purchased the tools the subject of agreements 1 
and 2 from one Smith under an illegal contract of sale. All three 
hire-purchase agreements were also illegal. The defendants had, 
to their own advantage, sold off the tools held under agreements 1 
and 8. They still retained the tools under the second agreement, but 
had failed to yield them up on demand. The remaining facts are 
stated only sketchily in the report, but it is a reasonable inference 
that the defendants had defaulted in payment of hire. Again, 
though the report does not say whether the agreements contained 
any clause allowing termination for non-payment of hire, it is 
reasonable to suppose that there was such a clause, since the 
agreements were stated to be “‘ in familiar form.” * 

At the hearing, the defendants conceded that, notwithstanding 
the illegality, property in the tools the subject of agreements 1 and 2 
had passed from Smith to the plaintiffs.‘ For their part, the 
plaintiffs conceded that, because all three hire-purchase agreements 


1 Cheahire and Fifoot, The Law of Contract, Tih ed. (1989), pp. 805-808; Anson 
on Contract, 96rd ed. (1060), pp. 862-863; Sutton and Shannon on Contracts, 
Tth ed. (1970), p. 268n.; Treitel, Law of Contract, 3rd ed. (1970), pp. 402-424; 
Guest, The Law of Hire Purchase UP 488; Vol. 1, Chitty on Contracts, 
28rd ed. (1968), pp. 440-441; Paton, Batlment in the Common Law (1952), 
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were illegal, they were unable to rely on them. Their claim was 
based simply on the proposition that the machines belonged to 
them.’ The Court of Appeal gave judgment for the plaintiffs in 
respect of all three groups of machine tools. The principle they 
purported to apply in doing so was stated by du Parcq L.J. 
(delivering the judgment of the court) to be as follows: 

. «8 man’s right to possess his own chattels will as a general 
rule be enforced against one who, without any claim of right, 
is detaining them, or has converted them to his own use, even 
though it may appear either from the pleadings, or in the course 
of the trial, that the chattels in question came into the defen- 
dant’s possession by reason of an illegal contract between 
himself and the plaintiff, ve rovided that the plaintiff does not 
seek, and is not forced, either to found his claim on the ill 


contract or to plead its illegaltty in order to support 
claim. 33 6 


The Lord Justice allowed that there might be limited exceptions 
to this rule,’ and it will be necessary to return to this point later. 

Three main criticisms have been levelled against the Bowmakers 
decision. The first, which involves all three hire-purchase agree- 
ments, is that it offends against the in pari delicto rule. The second, 
which in general accepts the correctness of the principle stated by 
the Court of Appeal, claims that it was incorrectly applied to the 
tools the subject of the second hire-purchase agreement. The third 
criticism is that, whether or not the decision can be justified in 
law, its effects in practice are likely to be undesirable or even 
grotesque. It is proposed to consider these objections in turn. 


Tue Fier LINE oF CRITICISM 
The first-stated criticism ® derives from three main premises. The 
first is that an illegal contract is void and therefore a nullity. The 
second is that the courts will not assist a party to an illegal con- 
tract (em turpi causa non oritur actio). The third is that, apart from 
certain exceptions concerned primarily with the relative degrees of 
fault of the parties, the advantage in an illegal contract lies with 
the defendant or the party in possession (in pari delicto potior est 
conditio defendentis (possidentis)). The argument based on these 
premises is that since illegal contracts are void, they cannot pass 


5 Ibid. at pp. 60-70. 

è Ibid. ab p. Tl. See also Soott v. Brown, Doering, McNab & T 
23 Q.B. TM, 720; Farmers’ Mari v. Milnes [1918] A.O. 108 (ELL). i 

7 [1045] K.B. 65, at p. 72. 

s A sustained statement of this line of criticism is contained in an unpublished 
Ph.D. dissertation by M. J. Higgins, ee een ator 
e Univerdty Caner A vgsnilel t 854 st seg., ited in the 
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property anyway.” Hence, the most that a transferee can get under 
any illegal contract is possession.” Accordingly, to say that a 
party can recover by relying on his ownership is meaningless, since, 
if that were so, every transferor could recover. Whether the court 
allows recovery should depend solely on public policy and, by and 
large, the only parties who can hope for assistance under this head 
are those whose guilt is the less in certain technical ways,’! or who 
have repented timeously,™ or whom it was the policy of a statute 
to protect.” Otherwise, the loss lies where it falls. The party in 
possession of the subject-matter retains it.’ 

To someone holding these views, the Bowmakers decision must 
appear somewhat cynical. A party to an illegal contract, he could 
be expected to say, is no more or less guilty because he has taken 
the precaution of entering into a bailment rather than a sale. Like- 
wise, to allow recovery on the ground that ownership remains in the 
plaintiff not only misconceives the in pari delicto rule and gives an 
effect of sorts to a contract which is ew hypothesi a nullity 4; it 
may also allow questions of public policy to depend upon the 
accidents of pleading."* 

Given the premise that illegal contracts are nullities, this 
argument against Bowmakers appears both attractive and coherent. 
On the modern authorities, however, it is not at all clear that that 
premise is a valid one. Of course, there are innumerable statements 
in the books to the effect that illegal contracts are “‘ void.” The 
same is true of infants’ contracts, yet, as every student knows, 
infants themselves are able to enforce them. In the same way, there 
is any number of dicta to the effect that contracts are rescinded on 
discharge by breach, yet, as common lawyers 1" know, such “ res- 
cission °? does nothing to prevent the injured party recovering 
damages thereafter. The word “ void,” when used in connection 
with illegal contracts, no doubt serves a useful purpose as a label 
but, like so many common law labels, it may be misleading if taken 
too literally. 

No one could doubt that, in ordinary circumstances, no court 
will enforce a claim founded on an illegal contract.'* There is, 


® The case for this view is argued by Maer J. i ‘The Transfer of 

a under Ilegal Transactions" (1062) 25 L.R. 149, 6 Treitel, 
oe 847; Grodecki, ‘'In Pari Delioto " (1985) 71 L.Q.B. lose 268. 

Okeshire and Fifoot, op. oit. p. 808, describe the illegal contract as “ totally 
void.” 

10 Cf. Higgins T Reet ras T 

11 Bee e.g. Oh end Fifoot Po 

12 Kearley v. Thomson (1990) USD. 42; Bigos v. Bousted Ho] 1 All B.B. 
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however, ground for saying nowadays that illegality does no more 
than make contracts or agreements founded on them unenforceable 
and that, once executed, they are effective to transfer property or 
other rights.’* The leading case is probably Singh v. Ali, a de 
cision of the Privy Council, in which it was held that the buyer of 
motor vehicles under an illegal sale had obtained a property in 
them which he could maintain against the seller when the latter 
attempted to repossess the vehicles from him. There is a long 
line of cases and dicta to support such a conclusion.*! An objection 
which might be raised immediately is that the idea that ownership 
can pass under an illegal contract is inconsistent with the in pari 
delicto rule in at least two ways. One would be that, by resting 
the rights of the transferee on the ownership passed to him under 
the contract, it makes the in pari delicto rule largely superfluous.** 
The other would be that if ownership does indeed pass, it would be 
difficult to justify the established right of transferors not in pari 
delicto to recover property the subject of the illegal contract. The 
answer to these objections is that there are enough rights other 
than those of ownership to give the maxim adequate content, and 
that tts chief significance may lie in the power it confers on the court 
to come to the rescue of the more innocent party. The exceptions to 
the in pari delicto rule fall within a rather narrow compass. Most 
of them are concerned with the effect of such things as fraud, duress 
and undue influence upon one of the parties. When the law allows 
recovery in such cases, despite an effective transfer of property, 
it is doing no more than it would in the case of a legal contract. 
The other two main cases, the locus poenitentiae rule and the grant- 
ing of recovery where the policy of a statute is to protect one 
party against the other, are both explicable on grounds of public 
policy or on the application of statutes. Again, there have been 
the rather different cases where property has been held not to pass 
under an illegal contract because the statute made the contract not 
only illegal but also ineffective.?? That this has been so tends, if 
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anything, to confirm that an executed contract does have effect 
when it is made merely illegal by statute and no more, 

It may not be possible yet to be certain that executed illegal 
contracts are effective to transfer rights. What can be claimed is 
that the trend is strongly towards that view.* Much more import- 
amt for present purposes, however, is the effect which acceptance of 
that view has upon the first line of criticism of the Bowmakers 
decision. If executed illegal contracts do effectively transfer rights, 
a transferee is enabled to retain whatever has passed to him, not 
merely because he can take fortuitous advantage of a rule of public 
policy, but because he has effectively become the owner. The ew 
turpi causa rule applies as before and neither party can expect the 
courts to enforce any right created by the illegal contract. What 
they can expect, however, is that the court will recognise the 
effectiveness of any transfer that has taken place. Moreover, since 
the effect of illegality is no more than a refusal by the courte to 
enforce illegal contracts, the idea that the courts might enforce 
rights not created by the illegal contract can be seen as not only 
consistent but almost inevitable. There would have to be some 
additional element present, it could be said, before the courts 
should extend disqualification from suit to rights which the wrong- 
doer held independently of the illegal contract. 

On this basis, there is no longer anything particularly cynical 
about the rule stated in the Bowmakers case. On the contrary, it 
makes good sense. Nor is recovery by the owner merely the 
unmeritorious result of an accident of pleading. What the Bow- 
makers rule means is that he will obtain restitution if his claim is 
based on rights which belong to him independently of the illegal 
contract. He will not recover if he has, before suit, effectively 
transferred his rights away under an executed illegal contract. 
This, it may be added, is substantially the effect of a dictum by 
Watermeyer J.A. of the South African Appellate Division in 
Jajbhay v. Cassim,” which for many years has appeared in suc- 
cessive editions of Cheshire and Fifoot on The Law of Contract.” 
According to that learned judge: 

‘© | . the Court will not assist a party to recover what he has 
paid or transferred to defendant in terms of the illegal contract, 
save in exceptional circumstances, but there is no need to go 
further and to deprive him of rights which he has not trans- 
ferred to defendant... .”? a 


On this line of reasoning, or something like it, the Bowmakers 
decision has been accepted by many commentators to be correct, 80 
far as agreements 1 and 8 are concerned.** The plaintiffs were able 


24 O. J. Hamson [1064] O.L.J. 20; Chitty, op. oit., pp. 489-440. 

25 1990 A.D. 587. 

28 In the seventh edition, ıt appears at p. 827. See also Chitty, op. oit., p. 440; 
Anson, op. oit., p. 862. 

ar 1990 A.D. 687, OST. 28 This is trae of those listed in note 1 (supra). 
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to plead their ownership and there was no reason for them to rely 
in any way on the illegal hire-purchase agreements in order to 
establish their immediate right to restitution. The explanation 
offered by the commentators for this latter point was that the 
defendants’ act of selling the tools had automatically revested in 
the plaintiffs a right to immediate possession.** Because of a 
similarly automatic revesting, the argument runs, the plaintiffs 
could equally have recovered possession once the term of the bail- 
ment contract had expired by effluxion of time.’ They might even 
have done so upon default in payment of hire, if the contract had 
contained a clause which terminated the bailment automatically for 
non-payment." By the same token, a lessor would be able to 
recover his land on the expiry of the term of an illegal lease.** 


Tue SECOND Live or CRITICISM 


But these arguments (and this is of course the second of the three 
main criticisms of the Bowmakers decision referred to earlier) do 
not, the critics say, cover the circumstances of the second hire- 
purchase agreement, for in that case there had been no conversion 
of the tools, and therefore no automatic termination of the bailment. 
The defendants had failed to comply with a demand for the return 
of the tools, but the plaintiffs, to show that they were entitled to 
make the demand, would have been driven back onto the cesser 
provisions of the contract. To enable them to recover in those 
circumstances would be to recognise and enforce a right of termina- 
tion given them by the illegal contract.** Such enforcement would 
be contrary to the ew turpi causa rule. 

The fact that this line of reasoning leaves unexplained the Court 
of Appeal’s decision on the second agreement is not its only dis- 
advantage. It rests the court’s decision in respect of agreements 1 
and 8 on the quite fortuitous circumstance that a conversion of 
bailed goods, while it apparently does not automatically terminate 
the bailment contract,‘ does revest an immediate right to possession 
in the bailor. Not only was this a factor not adverted to by 
du Pareq L.J. when he delivered the judgment of the court; it also 
has the effect of confining the decision substantially to bailment 
contracts, since there seems to be no equivalent automatic revesting 
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under the law governing leases. It also seems to exclude the possi- 
bility of recovery on repudiatory breach penerally,™ since termina- 
tion in such cases is ordinarily not automatic but depends on an 
election by the injured party.** 

Despite the weight of opinion to the contrary, it is submitted 
that there do exist at least two ways in which both aspects of the 
Bowmakers decision can be justified. The first finds its basis in the 
dictum of Watermeyer J.A. in Jajbhay v. Cassim >’ which has 
already been referred to, and in the line of South African cases which 
derive from it. The other involves a direct application of the 
principle which the Court of Appeal itself purported to apply in the 
Bowmakers case. 


The first justification—the South African cases 

From the number of times it has been cited in later cases, 
Jajbhay v. Cassim ** appears to occupy in the South African law of 
illegal contracts an even more important position than does, say, 
St. John Shipping Corp. v. Rank *™ in English and Commonwealth 
jurisdictions. It is one of those germinal cases, like Donoghue v. 
Stevenson,** where an appellate court has seized an opportunity to 
enunciate a general principle where previously there had been only 
particular instances. The facts were that the registered holder of a 
licence to occupy a stand in the Johannesburg Malay Location had 
sub-let it illegally. The sub-tenant entered into possession and 
thereafter observed all the conditions of his sub-tenancy. The 
licensee now claimed to eject the sub-tenant. He had taken no steps 
to terminate the sub-tenancy and his claim was based solely on 
grounds of illegality. The South African Appellate Division found 
for the sub-tenant, as indeed an English court would almost cer- 
tainly have done, if Feret v. Hill * is an accurate indicator. What 
has made the decision important in South Africa and also the subject 
of criticism from local commentators, is that the court took the 
opportunity to look afresh at the in pari delicto rule. They saw the 
rule as a valuable discouragement to illegal transactions, but they 
emphasised that its application should always be subject to wider 
considerations of justice and public policy. The well-known excep- 
tions arising from fraud, duress and locus poenitentiae were seen as 
mere examples of the application of these wider considerations. On 
the facts of the case before them, they said, they could fmd no 
considerations of justice or public policy which would compel them 
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to deprive the sub-tenant of possession of the stand. The dictum 
already referred to of Watermeyer J.A. came at the end of his 
judgment, when he sought to meet an objection by counsel based on 
the hardship to an owner which such a result would cause. He said: 


“ It was suggested in argument that unless the Court came to 

the appellant’s assistance, the respondent could remain in 
session of the property in perpetuity. But this is not so. e 
ellant has not lost his dominium in the property, or rather 
z could be more correctly described in this case as his right 
of occupation. Delivery in pursuance of contracts of lease or 
n does not transfer ownership in what is delivered and in 
DA differs from delivery in S BARR of a contract of 

sale 


from payment of money. der the general principle 
which has been decane in this judgment the Court will not 


assist @ party to recover what he has paid or transferred to 
defendant in terms of the illegal contract save in exce 

cases, but there is no need to go further and to deprive er of 
Tights which he has not transferred to defendant. . . . So far 
as the rights of occupation which he has transferred to the 
defendant affect or modify his rights of occupation he cannot 
get relief but so far as they do not there is no reason why relief 
should be refused. It follows that the respondent cannot retain 


possession of the property Sag Seat pellant when the right 
of occupation given to him by the oak terminates.” “* 

A few months after Jajbhay v. Cassim *' another action, Petersen 

v. Jajbhay,“ to eject a sub-tenant from a stand in the Johannesburg 
Malay Location, came before the Transvaal Provincial Division. 
This time, however, the sub-tenant had failed to pay his rent, and 
the illegal agreement contained a condition that failure to pay rent 
would render the sub-tenant liable to ejectment without notice. In 
these circumstances an order for ejectment was made. The Court 
declined to base its decision on the dictum of Watermeyer J.A., 
taking the view that it was obiter. It preferred to apply what it 
took to be the ratio of Jajbhay v. Cassim,“ that the application of 
the in pari delicto rale is subject to considerations of justice and 
public policy. It concluded that, on those grounds, the stand ought 
to be restored to the licensee-owner, since any right of occupation 
the sub-tenant might have had had come to an end when the agree- 
ment terminated for non-payment of rent." That the ratio of 
Jajbhay v. Cassim as stated by the Transvaal Provincial Division 
was subsequently confirmed by the Appellate Division itself in 
the 1048 case of Kelly v. Koke. In consequence, the Jajbhay v. 
Cassim principle is seen in South Africa as an aspect of the in pari 
delicto rule, rather than as turning, as the Bowmakers case does, 


4 1080 A.D. 587, 557. 
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on whether the plaintiff need or need not ground his case upon an 
illegal contract. 

The South African criticism of Jajbhay v. Cassim,“ and of its 
application to facts like those of Petersen v. Jajbhay,** has been 
based on two main grounds. The first is the doctrinal point that 
there is no warrant in Roman-Dutch law for a discretion as wide as 
that enunciated by the Appellate Division.“" The other criticism is 
based on the premise that, in Roman-Dutch law, illegal contracts 
are absolutely void.‘* As might be expected, those who argue from 
this premise can see little justification for determining questions of 
justice and public policy by reference to whether a tenant has or 
has not performed the non-existent obligations of an ineffective 
lease.** 

For common law jurisdictions, however, the interest in the 
South African cases lies, not in their restatement of the in pari 
delicto principle, but in the obiter dictum of Watermeyer J.A. and 
the subsequent developments from it. For, if the common law does 
allow the effectiveness of an executed illegal contract to transfer 
rights, and permits the court to assist a party to an illegal contract, 
provided the rights he seeks to enforce arise independently of the 
illegal contract, the principle contained in the dictum is correct at 
common law, however suspect it may be in the Roman-Dutch 
context. 

Until now, the Watermeyer principle, that while the courts will 
not assist a party to recover what he has transferred away, they will 
not deprive him of what he has retained, has been cited in England 
as support merely for the proposition that a bailor or lessor can 
recover possession on termination of the bailment or lease by 
effluxion of time. If this were indeed the only significance of the 
principle, it would amount to no more than peripheral support for 
a conclusion already implicit in the English authorities. The real 
significance of the principle, it is submitted, is that it goes beyond 
that. What the South African cases show is that it justifles recovery 
by a lessor or bailor on earlier termination for failure to comply with 
the conditions of the agreement. 

The question of earlier termination for breach of covenant was 
raised in Petersen v. Jajbhay,*° the next case to be heard after the 
decision of the Appellate Division. In the Petersen case, it will be 
remembered, the sub-tenant had failed to pay his rent and, under 
the terms of the illegal agreement, that made him liable to be 
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ejected without notice. Not unnaturally, counsel for the sub-tenant 
sought to rely on the Watermeyer dictum. Counsel for the plaintiff, 
however, objected that, assuming the dictum justified recovery on 
termination by effluxion of time, it did nothing to justify earlier 
ejectment for non-payment of rent. Greenburg J.P., delivering the 
judgment of the Provincial Division, answered counsel’s objection 
in this way: 
“ According to the reasons given by Watermeyer J.A., one 
must decide what the owner has transferred in terms of the 
illegal agreement. When such agreement gives the occupier the 
right of occupation for a fixed period, then the transfer is for 
a fixed period. Where it is for a monthly tenancy, the transfer 
is for a period terminable by a month’s notice. In both cases 
the terms of the agreement define the extent of the transfer. 
Where, as in the present case, the agreement is for an indefinite 
period, with rent payable monthly, but with a right to the 
owner to terminate on failure by the occupier to pay the rent by 
a certain date, this provision amounts to a limitation of the 
right to occupation in the same way as the definition of the 
term in the first of the two instances given, and the right to 
terminate by a month’s notice in the other.” ** 


The Judge President’s point, then, is that a condition in a lease 
providing for termination by the lessor is as much a definition of 
the term of the lease as is a condition stating a fixed period. 
Though he does not actually say so, it follows equally that a pro- 
vision for earlier termination contained in a lease for a fixed term is 
also part of the definition of the term. What the lessee gets in such 
a case is something less than an absolute term. To allow him to 
remain in occupation notwithstanding an earlier termination in 
pursuance of the conditions of the lease is to grant him a larger right 
of possession than was transferred to him under the agreement. By 
the same token, to deny the lessor possession in such & case is to 
deprive him of a right which he did not transfer away. 

At this stage, no doubt, the objection will be made that, what- 
ever the theoretical justification for this point of view, it necessarily 
must fail because it involves the enforcement by the court of a right 
of termination created by the illegal agreement and hence would be 
a breach of the ew turpi causa rule.*? Two points need to be made 
in answer to this objection and the firet of them, at least, also 
appears from the South African cases, A distinction has to be made 
between the enforcement of rights given by an illegal agreement, 
which would offend against the ew turpi causa rule, and reference to 
an illegal contract as a matter of evidence, which does not.*? The 
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leading case on this point, also, is probably Singh v. Ali,*“ where the 
Privy Council had to know that the illegal contracts were sales 
before they could recognise that ownership had passed under them 
to the plaintiff. Similarly in Taylor v. Chester ** the illegal pledge 
confirmed the defendant’s right to retain the half bank-note, just as 
in Feret v. Hill * the iHegal lease evidenced the lessee’s right to 
possession of the premises. The ew turpi causa rule, therefore, does 
not prevent a court’s looking at an illegal agreement in order to 
discover what was retained and what was transferred away. In 
fact, its right to do so is implicit in the notion that recovery can be 
had after the expiry of a fixed term. The evidence for such expiry 
must be the illegal agreement. 

The other, and more serious, point concerns the objection that 
to allow a termination for breach of the conditions of a lease or bail- 
ment is to enforce a right created by the illegal agreement. If 
this were indeed so, there would be a breach of the ew turpi causa 
rule end that would end the matter. The answer to this objection 
is, quite simply, that the owner’s rights of termination for breach 
are not the creation of the illegal agreement. When an owner enters 
into a bailment or lease, he starts with the totality of ownership. 
Under his contract, he transfers away his rights of possession, to 
the extent which the contract defines. But the remaining incidents 
of his ownership, including his rights of reversion, are things he 
retains.” The contract does not create his reversionary rights; it 
merely evidences them. One can contrast this with an owner’s claim 
for rent which, because it is founded on rights created by the 
illegal agreement, must fail.** 

If this argument is accepted, we now have one principle by which 
the decision on all three agreements in the Bowmakers case can be 
justified. Whether the first and third agreements were terminated 
automatically, or by the act of the plaintiffs in bringing their action, 
is seen to be immaterial. Either way, the plaintiffs were relying on 
reversionary rights of ownership which they had never transferred 
away. The same, of course, was also true in the case of the second 
agreement, always assuming it contained a provision allowing ter- 
mination for non-payment of hire. As has already been mentioned, 
it is a fair inference from the report that this was the case. 


The second ewplanation 


The second possible explanation for both aspects of the Bow- 
makers decision involves a direct application of the principle which 
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the Court purported to apply in that case. It will be recalled that 
du Parcq L.J. stated the principle to be that the owner might 
recover possession provided be was not forced, either to found his 
claim on the illegal contract, or to plead its illegality in order to 
support his claim.** 

To fall within the second leg of this principle, the plaintiffs, 
having effectively transferred possession of the tools to the defend- 
ants under the illegal contracts, would have had to have been 
claiming to vacate that transfer of possession for the very reason 
that it was illegal.*° Had they done so, they would have been met 
with the answer that the courts will not nullity an executed illegal 
contract and restore the parties to their original position, except 
under the well-known but limited exceptions to the in pari delicto 
tule. None of these exceptions was applicable to the facta of the 
Bowmakers case. 

In actual fact, of course, the plaintiffs were not seking the court 
to vacate the agreements on account of their illegality. They 
pleaded and relied upon their ownership of the tools. In these 
circumstances, it fell to the defendants to rely on the illegal agree- 
ments in order to establish their rights to retain possession and 
resist the plaintiffs’ demand for their return. So far as the tools the 
subject of agreements 1 and 8 were concerned, their act of selling 
them off had, fortuitously, revested an immediate right of possession 
in the plaintiffs, and that was an end to the matter so far as these 
agreements were concerned. Ag to the second agreement, however, 
the only right to possession they could show was one which, on a 
not unreasonable assumption of fact, had already come to an end, 
because terminated by the plaintiffs for non-payment of hire.*t And 
since the termination had been by act of the plaintiffs, there was no 
question of the court’s being asked to enforce the cesser clause in 
the agreement. All they were asked to do was to notice what had 
already taken place."? 

On this explanation, therefore, the correctness or otherwise of 
the Bowomakers decision turns upon whether a party can be said to 
be ‘“ founding his claim ” on an illegal contract when he asks the 
court, not to enforce it for him, but to recognise that he has already 
exercised a power reserved to him under it. In these circumstances, 
for the court to refuse his claim would involve a reversal of its usual 
stance, which, while refusing to enforce the contract, is to recognise 
the effectiveness of what has been done under it. 


s* [1945] K.B. 68, 71. 
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Tue TEED Line or CRITICISM 


The third major objection to the Bowmakers decision arises from the 
potentially bizarre results its application might have in practice.“ 
An extreme example would be an action by a gangster to recover a 
machine-gun loaned to a confederate for the purposes of a murder. 
Actions of this kind could be regarded as an affront to the dignity of 
the court and it may well appear inconceivable that they should be 
allowed to succeed by an application of the Bowmakers principle. 
Yet the logic of the principle is that the owner should recover since 
he relies on his prior title and, ew hypothesi, there ia no question of 
the enforcement of an illegal dealing. In other words, to justify 
refusal of relief there would have to be some factor present additional 
to the Bowmakers principle itself. 

The problem was in fact adverted to by the Court of Appeal in 
the Bowmakers case." It should not be thought, they said, that 
the rule they had enunciated was subject to no exceptions. They 
instanced the class of case where the goods claimed are of such a 
kind that it would be unlawful to deal in them at all. They gave 
the example of obscene books. Ulcit drugs would no doubt fall 
within the same category, as conceivably would an unlicensed 
machine-gun. 

Beyond this kind of case, however, it is difficult to see upon what 
ground relief could be refused or, if it were, where the line should be 
drawn. Either of these things would involve the withholding of 
assistance on grounds external to the real issue. It would amount 
to denying the plaintiff his rights because the court disapproved of 
his behaviour and this the courts seem disinclined to do. On the 
decided cases, they will not refuse recovery of money or goods just 
because the plaintiff has come by them illegally.“* Indeed, there 
may be good sense in this for to adopt any other attitude would be 
to encourage the possibly greater evil of self-help. 

One distinguished commentator has suggested, as a further 
exception, the type of case where a bailment agreement requires the 
bailee to commit an illegal act and where possession is sought for a 
breach of that requirement.** But on the view of the Bowmakers 
principle advanced in this present article, this kind of objection 
would not apply. Repossession would be sought, not on the grounds 
that the bailee had failed to comply with the illegal terms of the 
agreement, but because his right to possession would have come to 
an end. The plaintiff would not be relying on any right accruing to 
him from the breach as such, but on his pre-existing title. 

Of course, this result is open to the objection that, whatever the 
position in theory, the consequence de facto is the enforcement of 
P Oe do carinii i GA Gii eee Ewon, 0p oft., p. 85. Professor Hamson at 
Pious) EE, T bie wh might bo pase upon the mike, 


fana al aropo Police [1910] 2 E.B. 1080 


‘Chief C Ommissionsr 
$ da; Singh v. oP 1060] A.O. 167 
oe . Hamson, , P. 254. 
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an illegal agreement. A bailee or lessee will be encouraged to per- 
form his side of the illegal bargain because he will know that if he 
does not the courts will deprive him of possession. Unfortunate 
though this consequence may be, it cannot in Hself be fatal to the 
Bowmakers principle, and, indeed, has not proved to be so in South 
Africa. Even if the law were to be reversed, the results could be 
said to be just as unfortunate. A rule which made a de facto gift of 
title to an unscrupulous bailee or lessee would be just as deficient in 
moral appeal. The real difficulty lies in the arbitrary, all-or-nothing 
character of the common law governing illegal contracts. The same 
sort of criticism can be made of the law as to mistake *’ and used to 
apply to the law of frustration before the legislature intervened with 
the Law Reform (Frustrated Contracts) Act 1948, to enable the 
courts to strike a fairer balance between the parties.** It is perhaps 
relevant thet when New Zealand sought recently to solve the 
problem of illegal contracts, it did so by according wide discretionary 
powers to the courts.” 

Perhaps all that can be said at this stage is that the Court of 
Appeal has recognised the possible existence of additional ex- 
ceptions to its rule and has left the matter open for later courts to 
deal with. In the meantime, at a rather more empirical level, there 
remains at least one further factor which should tend to militate 
against any undue rush of applications. That is, of course, the risk 
of exposure. No doubt any criminal, minded to seek the assistance 
of the court to recover his ill-gotten gains, would be told by his legal 
advisers of the awful example of the two bighwaymen.’ One of 
them asked the court for an account of their spoils. Thus exposed, 
both of them ended up on the gallows. 


CONCLUSION 


In a sense, both Bowmakers v. Barnet Instruments and Jajbhay v. 
Cassim may have been decided too far in advance of their time. 
Twenty-five years ago, the proliferation of regulatory offences had 
already robbed illegality of much of its moral stigma. That trend 
has continued during the intervening period. But today society is, 
in addition, generally less censorious than it used to be. If, as is 
believed, the Bowmakers decision can be supported in logic and in 
law, there may be grounds for hope that it will be allowed to 
continue to stand, despite the quarter-century of criticism to which 
has been subjected. 
Brian Coore.* 


67 Of, Ingram v. no poles aa 81 (C.A), 74 Devlin L.J. 
€s Seo also the Lew orm A Women and easors) Act 1985 and the 
Law Reform (Contributory N igenoe) Act 1945. 
6° Tlleged Contracts Act 1970 (N. 
To Beret v. Williams (1725) 9 L. AR 197; Megarry, Miscollany-at-Law (1955), 
pp. 76 et seg. 
* I.M, PH.D.; Professor of Law, University of Auckland. 


THE NORTH SEA CONTINENTAL SHELF 
CASES AND LAW-MAKING CONVENTIONS 


Dunrive the last two decades the International Law Commission 
under the aegis of the United Nations has been proceeding with the 
task of codifying the rules of international law. This process has 
resulted in the conclusion of important multilateral conventions— 
the four Geneva Conventions on the Law of the Sea (1958), the 
Vienna Convention on Diplomatic Relations (1961), the Vienna 
Convention on Consular Relations (1968) and the Vienna Convention 
on the Law of Treaties (1969). These conventions not only codified 
the then existing rules of customary international law but they also 
aided the progressive development of the law in the sense that they 
embodied new legal norms. There are two ways by which these new 
rules may become binding on members of the international com- 
munity. States may ratify the conventions in which these rules are 
embodied or such rules may themselves become the norms of 
customary international law.1 The fact that States for one reason 
or another are notoriously slow in retifying such conventions ° 
makes it a matter of some importance to the international com- 
munity to have light thrown, as it were, on the “ mysterious 
process ’? by which such rules evolve into norms of international 
customary law. 

In the North Sea Continental Shelf Cases? the International 
Court of Justice had the opportunity of considering this pheno- 
menon. One of the significant issnes the Court had to decide 
was whether the Convention on the Continental Shelf (1958), in 
particular whether Article 6 (2), which embodied the so-called equi- 
distance or equidistance cum special circumstances rule, was binding 
upon Germany. Since Germany had not ratified the Convention on 
the Continental] Shelf, the Court’s task was to determine inter alia 
whether the equidistance rule had become part of international 
customary law. 

Besides examining once again the problem of the creation of 
customs in international law, the Court made some interesting 


1 Cf. Art. 88 of the Vienne Convention on the Law of Treaties (1969). 

a International Law Commission in fact considers the failure of negohating 
States to take the cept steps to become parties to multilateral treaties 
a great obstacle to the development of international aw through the medium 
of treaties. See Yearbook of the International Law Commission, 1966, 
Vol, ii 


p. 206. 

3 1.0.3. rae 1969, p. 8. 

4 Art. 6 (9: “ Where the same continental ahelf is adjacent to the territories 
of two adjacent States, the boundary of the continental shelf shall be 
determined by + between them. In the absence of agreement, and 
unless another boandary lne is justified by special oircumstances, the 

shall be determined by application of the principle of equidistance 
from the nearest points of the baselines from w o b th of the 
territorial sea of oach Stato is measured.’ 
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observations on the effects of Article 12 * of the Convention on the 
“ norm-creating character ” of Article 6. The Court declared: 
“ Finally, the faculty of making reservations to Article 6, while 
it might not of itself prevent the equidistance principle being 
eventually received as general law, does add considerably to the 
difficulty of regarding this result as having been brought about 
(or being potentially possible) on the basis of the Convention.” ° 


It is submitted that this unexpected consequence of a provision such 
as is embodied in Article 12 is to be regretted. Such provisions were 
designed to preserve the integrity of treaties." It may be conceded 
that Article 12 created a dichotomy within the Convention in the 
sense that Articles 1-8 codified customary international law whereas 
the other Articles of the Convention constituted progressive develop- 
ment of international law.* This conclusion itself is not a necessary 
one.’ In fact Article 12 may have only created a distinction between 
provisions which embodied the legal rules of the Continental Shelf 
and provisions which implemented these legal rules.‘*° However 
Article 12 was certainly not designed to impede the norms embodied 
in the Articles of the Convention to which States had the freedom to 
make reservations from maturing into rules of international cus- 
tomary law. The argument has been put forward that a rule con- 
tained in an Article of the Convention to which reservations are 
permitted could not at the same time become binding on other 
States not parties to the Convention which had not been in a 
position to opt out of the rule.‘ This argument apparently dis- 
regards the point that Article 12 was intended to have contractual 
effect within the Convention and was not meant to operate on pro- 
cesses such as the growth of customary law which takes place out- 
side the Convention. As has been pointed out States have always 
had complete freedom to make reservations to multi-lateral conven- 
tions and yet this did not mean that the provisions of such multi- 


5 Art, 12 allowed States to make reservations to Articles of the Convention 
other than Arts. 1-8. 
¢I.0.J. Rep., 1000, p. 42; italics added. The Court also alluded to the fact 
Fili 


uncertain meaning circumstances 

oresting potential of the rule. As to which sse D'Amato, ‘‘ Manifest Intent 
and the Generation by Treaty of Customary Rules of International Law,” 
64 A.J. 1970, p. 902. Nevertheless I have aingled out the Court's final 
oriticism as being an objection of # more fundamental nature and of more 
far teaching imphoations. Of. Oral Argument of Professor Jaenicke, Pleadings, 
eto. Vol. 1i, p. 20. 

See Summary Records A/CONF. 18/43, p. 114. 

I.0.J. Rep. 1968, p. 80. 

of Art. 19 of the Convention for the Conservation of the Living Resources 
of the Bea, It could not be seid that the provisions to whioh reservations 
could not be made ted at that time custom: international law. 
On the effects af the ‘s observations on Art 9 (4) of the Continental 
Shelf Convention see Goldie, 68 A.J.I.L. (1969) p. 536. 

19 See Gerensen, Reowetl (1960, iif), p. Sl. 

11 I.0.J. Pleadings, North Sea Continental Shelf Cases, p. 410. 
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lateral conventions did not become rules of customary law.™ In the 
light of the Court’s observations on the effects of Article 12 codifiers 
of international law will m future have an arduous task in framing 
such provisions. They will have to steer an unenviable course 
between a desire to preserve the integrity of the treaty and the 
wish to avoid stultifying the growth of the law. 

The Court also had to examine the elements which constitute the 
indicia of a custom in international law. The Court dwelt particu- 
larly on two such elements—the time-factor and opinio juris sive 
necessitatis. It is significant that both the Judgment of the Court 
and two of the more important dissenting opinions * found it 
necessary to deal with this question, since the point has been made 
that time in the sense of vetustas is not a factor to be taken into 
consideration in determining the existence of a custom.’ The Court 
paid lip service to this viewpoint when it observed: ‘‘ it might be 
that, even without the passage of any considerable time, a very 
widespread and representative participation in the convention 
might suffice of itself, provided it included that of States whose 
interests were specially affected.” 1 However, it is submitted 
that the Court’s Judgment came very near to making time a 
cardinal element and one which exerted some influence on the 
decision, when it declared: 


‘* As regards the time element, the Court notes that it is over 
ten years since the Convention was signed, but that it is even 
now less than five since it came into force in June 1964, and 
that when the pane proceedings were brought jt was less than 
three years, while less than one had elapsed at the time when 
the respective negotiations between the Federal Republic and 
the other two Parties for a complete delimitation broke down 
on the question of the application of the equidistance prin- 
ciple.” 18 


On this issue t may be useful to use a different terminology for 
rules which develop, as it were, instantaneously and have received 
universal or quasi-universal acceptance to differentiate them from 


12 Beo Judge Lechs, Diss. Op., I.O.J. Rep. 1960, p. 228. Among the multi- 
lateral conventions cited by Judge Lachs as illustrations are the Fourth 
pace Convention (1907) end the Convention on Certain Questions Relating 
to Conflicts of Natsonslity Law (1980). 

13 Judges Lachs and Tanaka. 

14 Bee 6.9. Chang, Indian Journal of International Law, 1065, p. 88, Tonkin, 
Baoue (1958), p. 10. Contra see D. Antokolets, Tratado ds Derecho inter- 
nacional público (1928), i, p. 55, Judge M. Negulesco, Diss Op- The 
European Commission of the Danube Ser. B no. 14 (1927), p. U4. Of. 
Sdfériadés 48 R.G.D.I.P. (1966), p. 188, 

15 LO.J. Bep. 1969, p. 42. Italics added. Indeed, the requirement of a “very 
widespread and representatrve perticipation’’ may well have the result of 
making time an important element as far as the creation of certain customs 
are concerned. 

16 T.0.J. Rep. 1960, p. 48. Italics added, Judge Tenaks observed that '' What 
required a hundred years in former days now may require less than ten 
years.” I.0.J.Rep., 1000, p. 177. 
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custom in its more classic sense.'’ There should be a distinction 
between the “ centralised ” creation of Jaw in areas of international 
law where ab initio there is unanimous or almost unanimous 
acceptance of new legal norms (cf. the rules of space law) and the 
decentralised creation of customary international law where there is 
nothing approaching even quasi-unanimity. This is not a question 
of mere terminology,** since important consequences ensue from 
such a distinction. In the case of custom stricto sensu lack of 
consensus enhances the importance of the consolidating effect of 
time. Thus in such a case where State practice is not “ very wide- 
spread,” 1 it would seem that in spite of the “ speedy tempo ” of 
our technological age, a party cannot be bound against its will by a 
provision or provisions in a so-called law-making convention unless 
such rules have crystallised into a norm or norms of customary 
international law by the effluxion of time. It may be objected that 
this positivist approach would result in impeding the progressive 
development of international law. However, perhaps the nature of 
the international community justifies the caution evinced by the 
Court, as far as the requirement of time is concerned. 
As to opinio juris sive necessitatis the Court observed: 


“ Not only must the facts concerned amount to a settled prac- 
tice, but they must also be such, or be carried out in such a 
way, as to be evidence of a belief that this practice is rendered 
obligatory by the existence of a rule of law requiring it. The 
States concerned must therefore feel that they are conforming 
to what amounts to a legal obligation. The frequency, or even 
habitual character of the acts is not in itself enough. There are 
many international acts, e.g. in the field of ceremonial and 
protoco] which are performed almost invariably, but which are 
motivated only by considerations of courtesy or tradition, and 
not by any sense of legal duty.” 7° 


The necessity for this subjective element in the formation of a 
custom has almost become a jurisprudence constante of the Court.** 
This criterion has been criticised as being too “‘ over-exacting ” and 
in any case too difficult of ascertainment to be & useful principle.™ 
Perhaps it is even too late to disturb what has become a settled 
jurisprudence of the Court. Nevertheless, it is submitted that to 
discover whether a uniform practice among States constitutes a 
custom in international law what ought to be examined is not the 
psychological motivation of the States concerned but the social ends 


17 Gee ad hoo Judge Swrensen, Dias. Op. I.O.J.Rep., p. 248. 

18 Contra Oheng, oit., p. 88. 

19 For State p as far es Art. 6 of the Convention on the Continental 
Shelf was concerned, see Brown, Current Legal Problems (1970) pp. 187, 218. 

a¢ T.0.J.Rep. 1969, p. 44. 

21 Bee The Lotus P.O.LJ., p. 36; Asylum Case, I.0.J.Rep. 1050, p. 276. 

ights of Nationals of the United States of America in Morocco, I.0.J.Rep., 

1982, p. 200; Rights of Passage, I.0.J.Rep., 1960, pp. 80, 42 48. 

a Bee, in icular, Guggenheim, in Etudes en l'honneur de G. Soelle (1950) 
i, P. 3 
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of their external acts.” Thus the difference between acts in the field 
of ceremonial and protocol and, for instance, acts delimiting lateral 
continental shelf boundaries would lie not on whether States in 
performing these acts were motivated by a sense of legal obligation 
or not but on the social importance of the particular practice to the 
international community. On this point Judge Tanaka in his dis 
senting opinion has made, in my submission, a sound observation: 
“ There is no other pi than to ascertain the existence of opinio 
juris from the fact of the ewternal ewistence of a certain custom 
and Hs necessity felt in the international community rather 
than to seek evidence as to the subjective motives for each 
example of State practice, which is something impossible of 
achievement,” * 


The objection has been raised that this criterion introduces too 
much subjectivity into the law ** and perhaps gives too much scope 
for judicial legislation. However, this sociological approach may 
avoid the somewhat artificial quest for the psychological motivation 
of States—a process which in itself may at times amount to judicial 
legishation—and, what is more important, may be of more positive 
benefit to the modern community of nations. 

The decision in the North Sea Continental Shelf cases has once 
again thrown into relief the readiness of the Court to restrict the 
application of custom in international Jaw.** The rarity of inter- 
national adjudications, the need for certainty in this area of inter- 
netional law and the significant consequences to the codification of 
the law make it necessary for the Court to adopt a somewhat more 
flexible and less rigid and positivist approach to the adoption 
of customary rules of international law. On the other hand by its 
remarks on the effects of Article 12 of the Convention on the Con- 
tinental Shelf and its observations on the time-factor and opinio juris 
in the creation of the customs of the law of nations the Court at least 
‘has helped to clarity *” the process whereby conventional rules ripen 
into customary norms of international law. 

L. D. M. Newson.* 


23 To the same effect, see ue Droit international public (1048), p. 10 where 
ho declares: ‘Le coutume . . . s'affirme par la conviction, commune à l'agent 
individued eb & la conscience ublique que l'acte est conforme au bien commun 
ot aux finalités soceales.’ emphasis ought to be, however, not on the 
paar) oitan of States at all but on the aoe nature of their 

Further, see Rousseau, Principes généraue du drow international 
abla t (1944), i, 882 and O'Connell, International Law (1970), i, 15-16. 
34 [.0.J.Rep., 1960, p. 178; italics added 


35 g A 290. Bee too D'Amato, The Conospt Custom in 
cugceha, o, > doh, p. 18, 72. K 
20 ea Tie of International Law by the International 


of Justice ry 887; Jenks, The Prospects of International 
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* B.A., TL P mp, I Lecturer in Lew, London School of Economicos. 


STATUTES 


Tue Nourry or Marriage Act 1971 


Tue changes in the law effected by this Act ' can be summarised as 
follows. 


(1) Grounds 

(a) Lack of consent, whether in consequence of duress, mistake, 
unsoundness of mind, or otherwise, is henceforth ° a ground upon 
which a marriage is voidable, not void.’ 


(b) A marriage, the parties to which are not respectively male 
and female, is void.‘ 


1 Which came into foros on August 1, 1971. The Act substantially implements 
the Law Commission's Report on Nullty of Mecriage, Law ian, 83. 
For parliamentary debates, see: H.O.Deb., Vol. 810, col. 1162 (Second 
ie eee Committee O Reports, Vol. 814, col. 1827 and 
Third ); -Deb., VoL 817, ool. 708 (Becond Reading), 818, 
col, 928 and ool. 1505 (Committee), "Vol. 820, col. 583 (remaining Ae 
This note does not deal with some controversial features of the Law Commis- 
son's report (eg. the insistence that non-age should make s marriage void) 
which were not debated during the passage of the Bill. 

3 i.e. in the case of marriages plece after the commencement of the Act, 
the operative date for the appl of the grounds: es. 1 and 2. In the 
case of bars to relief, the general role is that the Act's provisions apply in 
proceedings instituted after commencement, subject to two exceptions: (a) 
the bars contained in s. 9 (2) of the Matrimonial Causes Act 1065 continue to 
apply if relief is sought that section in respect of a marriage celebrated 
before the commencement; (b) collusion is abokshed even in respect of pro- 

i instituted before the commencement: see as. 8, 6. The new rules 
about the effect of a decree apply to alb decrees granted after the commence 
ment: s. 5. 

3 Such i were void at common law, but ratiflable. Dicta in some 
recent cases ee Parojoo v. Parojoto 958] 1 W.L.B. 1280) to the contrary 
seam to be based on a fallacious ana with the lew of contract, rather 
ihan an ingdiry into. tlie; dooirinos of tho. cocleaiantical coirt; see s. 22 of the 

Causes Act 1857, and Tolstoy (1964) 27 M.L.R. 885. The Law 
PEA had originally favoured tho view that where the lack of consent 
arose from ener the marriage should remain void: Published Working 
Paper No. 20, . 09. aes was besed (inter alia) on the 
fash “that” maraga of insano benefit them, and hence third 
jon should not be allowed to interfere: s: Law Com. 88, para. l4. But the 
havo been opened to mercenary matches between agod lunstics and 

thosa Jodki after them: of. Re Park ear ar 

4 Statutory effect is thus given to the decisions of Ormrod J. in Corbett v 
Corbett [1971] P. 88 and Talbot v. Talbot (1967) 111 8.J. 218. It will M 
noted that the Act only applies if there is ‘a marriage,” so that (semble) 
a decree could only be obtained if there had been a ceremony between two 

on whom the status of husband and wife might be erred, and not 
if, for example, two Scie ae went even a © ceremony: cf. 
R. v. Bham [1066] 1 . 159. Under the B Taai, drafted, tran- 
sexuals would not have able to obtain a nullity decree (as distinct from 
a declaration of status): see Law Com. 88, pera. 88. The erent provision 
was introduced by amendment in the House of Commons (the Report debate 
contains much interesting information). It is hoped that practical result 
of introducing this ground will be that sach casos will be brought on the 
ground of incapacity, to evoid publicity; ground had been 
omitted, an incapacity petition might have en ie ed on Shock basis that the 
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(c) It is no longer a ground for annulment that either party was 
at the time of the marriage subject to recurrent attacks of epilepsy. 

The Act’s codification is exhaustive of the grounds upon which 
a decree * of nullity can be pronounced on the basis of English 
municipal law.* 


(2) Bars 

(a) The bar of approbation is replaced by an absolute statutory 
bar to annulment of a voidable marriage if (i) the petitioner with 
knowledge that it was open to him to have the marriage avoided, 
so conducted himself in relation to the respondent as to lead the 
respondent reasonably to believe that he would not seek to do s0; 
and (ii) it would be unjust to the respondent to grant the decree. 
It is therefore no longer a bar that the petitioner has represented to 
outsiders that the marriage is valid.’ 

(b) It is an absolute bar to petitions based on (i) lack of con- 
sent, (ii) mental illness, (iii) venereal disease, (iv) pregnancy per 
alium that proceedings were not instituted within three years of 
the marriage.’ 

(c) The fact that the petitioner was, at the date of the marriage, 
aware of the facts is no longer a bar to a petition based on mental 
illness °; but the bar remains if the ground is either (i) pregnancy 
per alium or (ii) venereal disease.’ 

(d) It is no longer a bar to a petition on any ground that marital 
intercourse has, with the consent of the petitioner, taken place 
since he discovered the existence of the grounds for a decree.!! The 
respondent may however be able to rely on the “‘ approbation ” 
bar,™ which can be pleaded whenever the marriage is voidable. 

(e) The bar of collusion has been abolished. 


only relef available in transexual cases was a declaration, since the 
respondent could then avoid having any order for financial provision made 
him. 


against 

5 As distinct from a declaration as to status under B.8.0., Ord. 15, r. 16. It 
is proposed to make it cloar by rule that if the court has j to grant 
a decree (with the consequence that ancillary orders may be made for 
financial provision and otherwise) it cannot make a bare d tion (see per 
Lord Hailsham L.O., H.L.Deb., Vol. 818, col. 988) thus confirming the 
correctness id Kassim v. Kassim [1962] P. 2H, and Corbett v. Corbett 


St oo were a E 
€ But not where Hrgliah couru. have to opply foreign. law: s. 
1 The object of this provision ıs (a) to replace tas choses. ott tne GEDANG 
provizion, ( (ander whatever name) by the olarity of a modern ee. 
aA >. UBS, amd sce encrelly Low Gom 9, paras, 8045 of. W 
162, and sse generally Law Com , 5. 
Ss. Wet Tip eaa tha cise one-year time bar er s. 9 of the Matri- 
monial Canses Act 1965. (There was no time limit as such under the old 
law if the petition was based on lack of consent; the new will 
to es a substitute for the canon law docirme of ratification.) 
* For reasons, see Law Com. P, pas. 78. 10 s. 8 (8). 
11 The main reason for making change was that the old rule militeted 
agains’ attempts af reconcilHation: see Law Com. 88, pare. 81. 
13 See supra, 2 (a). ' 
13 5, 6 (1); It is also abolished as a bar to proceedings for presumption of death 
and tion under s. 14 of the Matrimonial] Causes Act 1065: s. 6 (2). 
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(8) Retrospective effect of a decree 


The form of a decree of nullity was the same whether the 
marriage be void or voidable: it declared the marriage ‘‘ to have 
been and to be absolutely null and void to all intents and purposes 
in law whatsoever.” Hence, for some but not all purposes, the 
courts held that once a decree nisi annulling a voidable marriage 
had been made absolute, it had a retroactive effect, so that the 
parties were to be treated as if they had never been married.‘ This 
inconvenient rule has now been abolished *: a decree annulling a 
voidable marriage operates to annul the marriage only as respects 
any time after the decree has been made absolute, and the marriage 
is, notwithstanding the decree, to be treated as if it had existed up 
to that time. It is intended to change the form of the decree to 
make this clear." 

The Act is a useful piece of lawyer’s law reform. This note is 
concerned with two policy issues: (i) should the concept of a 
voidable marriage have been retained at all?; (ii) if so, should 
wilfal refusal to consummate have been retained as a ground for 
annulment ? 


(i) The voidable marriage 

A voidable marriage is one which would have been void under 
canon law, because of the existence of a vitiating impediment at the 
time of celebration, but which the ecclesiastical courts were not 
allowed to question after the death of either party. The canon law’s 
rigid distinction between annulment, and dissolution of a marriage 
because of some supervening ™ cause is logically valid, but out of 
touch with reality. For example the Law Commission justified re- 
moving the requirement that the petitioner must have been ignorant 
of the respondent’s mental illness '* at the time of the marriage if 
he is to rely on it as a ground of nullity because ’* (a) although 
the petitioner knew of the illness, he might not have appreciated 
‘* its gravity or its future development or its impact on the marriage 
may not be then apparent to him,” and (b) the petitioner might 


14 See Re Rodwell deod. ] Oh. 726; (1909) 33 M.L.R. 210 (Tiley) criticising 
Re d'Aliroy's W.T. [1968] ] 1 W.-H, 190, and the sathorities erred to in 
Rayden on Divorces (Lith ed.), paras. 20 (p. 578) and . 588). 

15 s. 5; sso she Civcasion in Lines Game Wy part’ E This E T 
main main, proctia objection to the retention of the concept of the vwoidable 


te allt! ot if it is to be 
a ad must have existed at the tim celebration : Brown v. Brown 
1 Heo, 628; Noe Napier [1015] P. 184. On the 
wo: of o Act it may be possible to obtain an annulment if, say, the 
husband is made impotent as a result of injuries suffered in an accldent 
immodiately after the ceremony. This was bly not intended. 

18 i.o, in cases where it is not alleged that the insanity made one party incapable 
of consenting. Note thet the definition of mentat illness has been clarified: 
ace Law Com. 88, paras. 69-74, for a detailed commentary. 

19 Law Com. 88, para. 78. 
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find that the respondent’s condition deteriorated after the 

so that it would be hard on him if he were barred from relief 
because of an “ over-optimistic evaluation of the medical advice 
he had been given.” These are, indeed, good reasons for allowing 
relief, but they clearly assume that a petitioner should be able 
to get relief if subsequent developments make the marriage in- 
tolerable. Again, the distinction between the non-existent 

and the valid marriage terminated by divorce, has been blurred 
by the necessity to attach to the former all the consequences of a 
vald marriage: the children are legitimate ?° while exactly the 
same ancillary relief is available as in divorce.?! Nevertheless, the 
Law Commission justified retaining annulment of voidable marriages, 
rather than leaving petitioners to seek divorce on the ground 
of irretrievable breakdown, for the following reasons: 

(i) There is a basic conceptual distinction between impediment 
to the creation of marriage, and supervening cause for divorce. 
Although of “ little weight to the lawyer ” it “f is a matter of essence 
in the jurisprudence of the Christian Church.” 

(ü) Any proposal for change would therefore be unwelcome to 
the Church of England,’ and to those who associate a stigma with 
divorce. 

(iii) No doubt only a minority of people appreciate the distinction 
between divorce and nullity; but giving offence to a substantial 
minority could only be justified if a worthwhile compensating 
advantage, going beyond neatness of classification, were obtained. 

(iv) The three-year bar on the presentation of a petition for 
divorce would be inappropriate to cases of impotence or wilful re- 
fusal. 

It is submitted, first, that there would be a substantial advantage 
in abolishing suits which necessarily involve the making of wounding 
allegations, and consequent distress and humiliation to the parties.™ 
If the sexual incompatibility which is the basis of almost all * 
annulment suits were simply the evidence from which the court 


20 s, 11 of the Matrimonial Causes Act 1965. 

231 The Matrimonial Proceedings and Property Act 1970 does not di 
between decrees of nullity and divorce for the purposes of financial relief. 
is an even more striking jurisprudentia] development that many of 
ee cet irisga are Re on maim, at least 1f ons 
party has entered into it in good faith: s. 3 (1) of the Act 1959; 
8, 6 of the Law Reform ea Provisions) Act 1970, and atrimonial 

gs and Property Act 197 0.) 


az of the Archbishops’ Commission (1955), The Church and ths Law of 
Nullity of Marriage, p. 80. 

38 Not to mention embarrassment to the Bench in ing what Dr. Lushi D 
called the ‘“' most À ting and painful enquiry ”; D. v. A. (1845) 1 Rob. 


: prepared 
the law in » technical, if not scholastic, way, without much regard for human 
realities: seo, for examples, g.Y. v. 8.Y. [1068] P. 87; g. v. S. [1968] P. 
162. 
24 In the five years 1964—09 there was an annual average of 711 decrees ann 
voidable ; of these 662 on s Eble E oe, 
incapacity or "refusal: Law Com, 88, Appendix B. 
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would infer breakdown many couples would prefer the decent 
burial of a consensual divorce, rather than the distreas inherent in 
a nullity suit with its apparatus of medical inspections and reports. 
The church could provide its own annulment facilities for those 
whose consciences cannot accept divorce *® rather than expecting 
the secular law to retain concepts which can only be justified on 
historical grounds. It is unfortunate that this exaggerated respect 
for the doctrines of the Church of England should have been shown 
at the very time when the Church’s teaching on the indissolubilty 
of marriage is undergoing major reappraisal." 

Secondly, the argument based on the three-year bar is quite 
unconvincing: incapacity cases would presumably be treated as 
cases of exceptional hardship, so that leave could be obtained to 
petition within three years.™ In any case, it would be simple to 
provide a statutory exception to the three-year bar. But it might 
be opportune to ask whether the three-year bar really achieves any 
useful purpose, an assumption which is too readily made.” 


(i) Wilful refusal 

Refusal to consummate is something which happens after 
marriage; its introduction as a ground for annulment in 1987 has, 
therefore, been consistently opposed by the Church of England as 
“ repugnant to the logic which has always governed the law of 
nullity in Canon and Civil Law.” °° A strong case for removing 
the ilogicality was made in the parliamentary debates on the Bill * : 
(i) wilfal refusal would constitute behaviour such that the petitioner 
could not reasonably be expected to live with the respondent, and 
thus be the basis for divorce. Before 1970, a spouse complaining of 
wilful refusal might not have had grounds for divorce; annulment 
25 Ag the Raman CathoHo church has always done. 
ae Boo tho report of a commission eppeinted by the Archbishop of Canterbury to 

as 


ere a statement on the Christian Doctrin Marriage, pub 
arriage Dworcs and the Church eect 1971). 


ot geng as majority for the new dioos grounds thereby introduced: 
ie A. P. Aysa Base TT , and note the attack on the 


The provision was ri htly described as a ' aa ia er cent, discount to 
opponents of the and almost immediately broke own under wartime 
conditions: it was therefore made ina sable to marriages celebrated 
pakwean Beptember 9; 1099. aad Jute d, 1 Scottish law has no such bar; 
the Scottish Law Commission re: jected to introduce it: soe Divoros: 
Tho Grounds Donsidorad (1987) . The assumptions supporting the 
contrary conclusion reached by the ene Commission (1956) Cmnd. 9678, 

the Archb 's s Groop (Ths Asunder, 1966, para. 78 and pp. 
Peun,’ and the Law of Choice, Cmnd, 8128, pars. 


Fier at ok aupperied by any evden any evidence, 

Geen Nullty of Komati p. 8. A dirtingiiahed 
aore ia I thes OOA ' wilful refusal is to some extent a 
which was introduced into the ile by the 1987 Act, and th 
created a certain lack of logio” (8S. BO. Bilkin , Q.0., H.0.Deb., Vol. oy 
col, 1178). 
a0 Sed gactentariy hie’ Oommiwss, Sige inthe’ Fonie dt Tonin, 
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therefore served a purpose, but it no longer does so; (ii) in many 
cases, abolition would not make any difference. Wilful refusal and 
incapacity are pleaded in the alternative, and it is largely a matter of 
individual judicial preference on which of the two grounds a decree 
is pronounced °t; (iii) wilful refusal involves a finding of fault, 
whereas the principle in nullity cases should be that ‘‘ nobody is 
at fault.” 9? 

Those favouring the retention of wilful refusal claimed: (i) wilful 
refusal almost invariably stemmed from a psychological condition 
existing at the time of marriage, even if not manifested until 
later.** It was thus consistent with the theoretical basis of nullity. 
Furthermore, the unconsummated marriage had always been recog- 
nised as incomplete.** This was the relevant consideration from the 
parties’ point of view, and it would seem to them a strange result 
if one cause of failure leads to annulment, whereas another leads 
to divorce.” (ii) In any case lack of logic was not important: the 
law had worked for thirty-four years “ to everyone’s satisfaction 
and convenience.” ** (iti) Divorce might not always be obtainable; 
there might for instance be special circumstances making it not 
unreasonable to expect the parties to live together.°’ (iv) It would 
be quite wrong to make the parties wait for three years to present 
a divorce petition.** (v) Often the reason for pleading refusal and 
incapacity in the alternative is that the petitioner does not know 
which explains the failure to consummate. It would ‘' seem unreal ” 
that the relief “ should depend in any given case on the court’s 
view as to which of the two reasons prevented the consummation 


31 Experienced divorce practitioners in Parliament suggested that the choice was 
normally one dependent on the idiosynomaios of individual judges: see 
Standing Commi O Reports. But, taking the five-year average for the 
period 1064—69 wilfal refusal alons was relied on in 198 out of 890 cases, thus 
suggesting that in 29 pet omt. of osses itioners would not be able to obtain 
annulmenta if this ground were abolished, It is difficult to assess the validity 


of this argument, mnce there may be some saving in the of medical 
j ion if wilful refusal alone is pleaded: of- Matrimonial Oauses ules 
1971, r. 80 (6). 


32 Per Lord Hodson, H.L.Deb., Vol. 818, col. 048. 

23 This ia no doubt true, but if accepted as the basis of nullity suits would enable 
the concept to be extended to almost case of marital breakdown; in most 
casos a latent incompatibility existing al the time of the ceremon could be 
said to be ible for the ultimate breakdown. This indeed is develo 
ment by which systems based on the canon law have extended the svailab 
of relef, notwithstanding the retention of the theory of indissolubility. 

34 So that, in certain Limited circumstances, such a union might be dissolved as 
distinct from annulled: see Hay's Lectures on the Law of Marnage, p. 59. 

£5 Law Com. 88, para. 27 (b). 

36 Standing Committee O Report, February 17, 1971, col. 22. 

37 6.9, if the parties are old. The only bar to a petition based on wilful refusal 
in such @ case would be the statutory ion: a. 5, supra, which might 
not be available unless there had been a olear understandi that the 
marriage was to be on a “companionship " basis, 

38 Law Oom. 88, para. 27 (d), and per Lord Hailsham L.O., asserting that the 
practical answer in wilful refusal cases is ‘the sooner the better... much 
sooner, much better.” (H.L.Deb., Vol. 817, ool. 819.) 
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of the marriage. 2739 (vi) The English court has jurisdiction in 
nullity suits in circumstances where it has no jurisdiction in divorce. 
Hence some pewuoners might be barred from pleading the two in 
the alternative.“ 

It cannot be said that the decision to retain wilful refusal as a 
ground was based on any evaluation of the merits of these opposing 
arguments: the Lord Chancellor announced ** that if the amend- 
ment proposed to that end were insisted on, tthe consequence would 
be that the whole Bill would probably fall. Thus the views of the 
Church,“ the Royal Commission “ not to mention every single 
puisne judge of the Divorce Division, and all the Lords Justice 
of Appeal (except two who were not consulted) as well as two 
Law Lords with first instance experience in the Divorce Division *+ 
were overridden by an exercise of political power by the Lord 
Chancellor. It remains a mystery why such tenacity was displayed 
on this point.“ The major regret must be that the reform has not 
swept the anomaly of the voidable marriage from English family 
law. Its presence cannot be justified now that it is accepted that a 
marriage can be dissolved without the need to prove fault, on the 
simple basis that the relationship has irretrievably broken down.** 


STEPHEN CRETNEY. 


EMPLOYERS’ LIABILITY (COMPULSORY INSURANCE) Acr 1969 
Tur Employers’ Liability (Compulsory Insurance) Act came into 
force on January 1, 1979,1 more than three years after it was first 
introduced into Parlament as a private member’s Bill.* As such, 
it had a predictably insecure parliamentary passage, departmental 
assistance in its drafting being secured only just in time to enable it 
to be passed before the end of the session.” The Act is designed to 


3° Law Com. 88, pars: 27 R but under the existing law desertion is apparently 
often plead ed an 

Cree ee cide aut belpea nanan alton suits is 
haps more unreal. 

40 w Com. BB, para. 97 o). But this will not be so if the proposals in the 
Law Commission's Publi ed Working Paper No. eos Torieucnon a Nene 
are accepted; in any case the number of such cases must be infinitesimal 
41 HL. Deb., Vol. 818, col. 940. 


“a Paras, 88, 89, 288. 

44 Beo per Lord Simon of Glaisdale, H.L.Deb., Vol. 817, ool. 810. 

45 Particularly since so much care been taken to avoid offending tho Episco- 

te by a root and branch abolition of annulment: swpra. 

1 wes the view originally taken by the Chairman of the Law Commission, 
Bearman J.: see Fa Tai gaa Law Reform (1900): at p18, 

1 ST. 1971 No. 1116 made ander s. 7 (B) of the Act. 

2 On November 27, 1968. Its sponsor, David Watkins, acknowledged the 
assistance he received throughout from members of the Industrial Law 
Society. Bee H.O. Deb., Vol. 786, cot. 1807, July 11, 1960. 

3 Assistance ultimately received from the Department ‘of Health and Social 
Security. 
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provide a practical framework to be built on by regulations. Seven 
of the ten points on which they may be made have been covered by 
regulations which, with two exceptions, came into effect at the same 
time as the Act.‘ 


The basic obligation imposed 

The policy of the Act is straightforward. ‘ [I]t seeks to remedy 
a situation whereby people can be injured in the course of their 
employment, can be awarded compensation by the courts against 
their employer and yet not receive that compensation, because the 
employer does not have the necessary resources.’”?* To this end, 
it places an obligation on employers to insure against the possibility 
of incurring such liability, something ‘‘ responsible businessmen 
normally do as a matter of prudence to put it no higher.”?* The 
extent of this obligation is prescribed in sections 1-8 of the Act. 
Section 1 (1) provides that every employer carrying on business in 
Great Britain must insure under approved policies with authorised 
insurers against liability for bodily injury or disease arising out of 
and in the course of employment in Great Britain in that business. 


Scope of the obligation 

Nationalised industries, local authorities and police authorities 
are excluded from this obligation " on the grounds that they have 
sufficient resources to meet any such liability. It was contemplated 
that regulations would be made to exempt other employers whose 
financial position was similarly secure if an acceptable formula 
could be found demonstrating this, but this has yet to be done.’ 
Further, the Act only applies to employers carrying on business in 
Great Britain.” Business is defined to include a trade or profession 
and any activity carried on by a body or persons, corporate or 
unincorporate.?° 

Employees to be covered by the insurance are basically only 
those employed under contracts of service or apprenticeship. 
Exclusion of self-employed persons is deliberate for two reasons: 
to fall in ne with existing practice in employers’ liability insurance 
and also because it was considered undesirable that anyone 
“ employing ” people on a casual basis should be required to insure 


4 S.I. 1971 No. 1117, regs. 6 and 7 of which relating to certificates of insurance 
will come into effect on January 1, 1978. References below to individual 
regulations refer to this statutory instrument. 

5 David Watkins; H.O. Deb., Vol. 786 ool. 1807, Jul O, 1960. 

e Lord Drumalbyn H.L. Deb., Vol. 804, col. 1061, July 28, 1969. 

Ts., 8. The local authorities specified do not include smaller local councils. 

3 Regulations may be made under s. 8 (1) (o). On the exemphon of other 
oinp , #00 H.O. Deb., Vol. 786, cools. 1706-1801. July 11, A 

s 3) (d) provides that subject to regulations employers with no plece of 
business ın Britain are not regarded as ing on business there. Regulations 
modifyin ie position seem unlikely in ihe near future. 

10 g, 1 (8) (0). 
11 s. 2 (1). 


Jax. 1972 STATUTES 65 


under the Act. This limitation will, unfortunately provide an 
additional incentive to managements in certain industries to pursue 
the prevalent and widely condemned trend to engage labour other- 
wise than under contracts of employment.” Close relatives are also 
excluded,’ and employees ordinarily resident outside Great Britain 
need only be covered by insurance if they are present in Britain in 
the course of their employment for a continuous period of at least 
fourteen days.” 


The insurance required 


Insurance has to be under approved policies with authorised 
insurers. An approved policy is defined as one not subject to any 
conditions or exceptions prohibited by regulations.** At present 
prohibited are conditions which would preclude liability (i) if the 
employer failed to take reasonable care for the safety of his 
employees, or (ii) he failed to comply with statutory safety require- 
ments, or (iii) he failed to keep specified records or provide the 
insurers with information from them, or (iv) if something was done 
or not done after an event which gave rise to liability.” 

The purpose of these provisions is to prevent policies including 
conditions which relieve the insurer from his contractual liability to 
pay compensation to injured employees since it is the policy of the 
Act to ensure that such compensation is paid. However, while the 
injured worker does not lose his right to compensation because of 
any default by his employer in complying wh matters falling 
within the prohibited conditions, the insurer may protect himself 
against such default. Regulation 2 (2) expressly preserves the 
legitimacy of any provision in a policy enabling the insurer to recover 
from the employer any sums which the insurer became liable to pay 
in satisfaction of claims in respect of employees and related costs 
and expenses.’ 

Authorised insurers are not restricted to employers’ liability 
insurers, but include persons issuing policies in the course of carrying 
on insurance business in Britain in any class relevant for the pur- 


12 See H.O. Deb., Vol. 786, cols. 1700-1795, July 11, 1060. 

13 “ Labour only ' sub-contracting and self-em gs Seely prevalent 
in the construction in industry. Beo Olark: T), L.R. 6 and Lewis 
(1969) 88 M.L.R. 76. AEA ea A As at ere ads ieee 
in respect of jobbing gardeners and household helps. 

l4 g. 2 (2) (a), on the grounds that in a family business it is often difficult 
to determine whether the relatives involved are amployees—ea questionable 
rationale. See H.L. Deb., Vol. 904, cols. 1400-1408, October 14, 1969. 

15g. 2 (2) (b) as modified by reg. 4. 

10s, 1 Py Ma 

1T reg. ). 

18 6.9. tae which the employer would not have bean required to make, 
but for the Act, because the em veh bie had ed his actions invalidated the 

. Concern that insurers thia right wes arpresaoa. in both 
uses of Parliament, Bee H.O. Deb Y, Vol, 786, cols. 1784-1700, July 11 
1969; 3g; EL. Deb., Vol. 804, cols. 1901-1400, October 14, 1969. Compare the 
umilar provision in s. 208 (1) Bosd Traffic Act 1960. 
Vor. 85 8 
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poses of Part II of the Companies Act 1967. This accommodates 
the practice whereby employers’ liability risks are accepted as part 
of general insurance.” 

The required insurance is subject to two general limits. It is not 
required to cover injuries suffered or disease contracted outside 
Britain,’* and the amount for which insurance must be maintained 
is limited to £2 million in respect of claims arising out of any single 
occurrence.*1 Insurance companies are apparently reluctant to 
accept unlimited liability but in view of the fact that a judicial 
award of damages for personal injuries has yet to reach £100,000 it 
will require a single occurrence causing serious injuries to a large 
number of employees before the £2 million limit will restrict an 
employee to less than the full compensation to which he is entitled. 


Enforcement provisions 

The enforcement machinery embraces both criminal and admin- 
istrative sanctions. The administrative procedure is based on the 
issuing, display and production of certificates of insurance. Insurers 
are required to provide employers with certificates of insurance in 
prescribed form within thirty days of the insurance commencing or 
being renewed.** From January 1, 1978, the employer will then be 
required to display copies of the certificate at each place of business 
where he employs an employee whose claims may be subject to an 
indemnity under the insurance policy. He may also be required 
after reasonable notice to produce a copy of the certificate to an 
officer of the Department of Employment.“ Since production of 
such copies to other persons may also be provided for in regulations, 
it is surprising that this opportunity for introducing trade union 
officials into the enforcement procedure was not taken, for this was 
envisaged by the sponsor of the Act.** Additionally, the employer 
is required after reasonable notice to produce a copy of the insurance 


10 s, 1 (8) (b), e.g. marine insurance, which is commonly of this nature. The 
tice of insurers accepting employers’ liability insurance, possibly at a loss, 

m order to obtain other insurance in respect of the same business is also 
common. See Henna: The Sunday Timss, February 8, 1970. It has been 
suggested that since this practice may preclude the increase of premiums in 
Tespsct of accident prone employers, insurance has not hitherto provided an 
nn: It remains to bo seen what 
effect this Act will have on the size of employers’ liability premiums. 

20 s, 1 (1) except as provided by any future regulations under that section. 

31 s. 1 (2), reg. 8. 

Ta 6. 4 (1), reg. 5 and Sched. to regs. which sets out the prescribed form for 

the certifi 


Cakes , 
2 s, 4 (2) (a), . 8. Such display must cease once the insurance ends or the 
j is canceled. 


policy 

24 s. 4 (2) (b), reg. 7. 

35 Bee Watkins, H.C. Deb., Vol. 786, col. 1802, July 11, 1969. Though » is 
true that trede union organisation is Hkely to be less strong in establishments 
run by employers who would not insure but for the Act, this 1s no reason 
for not bri trade unions into the genera] scheme of the enforcement 
mechanism «4 outset, 
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policy to a Department of Employment inspector.** Failure to 
comply with any of these requirements is liable to a £50 fine.” 
Failure to hold insurance required by the Act can render an 
employer Hable to a fine of £200 for each day of such default.** 


Effect of the Act 

In Parliamentary discussion, Lord Drumalbyn expressed the 
view that provision for a cumulative fine on defaulting employers 
would meet the responsibility of the community better than the 
establishment of a body equivalent to the Motor Insurers Bureau to 
meet the compensation claims of employees of uninsured employers. 
It would be unfair to visit the failures of employers on insurers.”* 
The contrary opinion was expressed by David Watkins who hoped 
that the Act would lead to the establishment of such a body to 
obviate consequences like those of the well-known Glasgow fire of 
1968.°° Experience under the Factories Act suggests that whether 
the Act is observed is likely to depend on the efficacy of the adminis- 
trative sanction of inspection rather than the threat of fines.*? It is 
therefore, especially disappointing that no provision has been made 
to include trade union officials in this procedure. It would have 
been an important first step towards integrating workers’ represen- 
tatives into the process of statutory regulation of industrial safety 
and injuries, had they been given specific powers of inspection as the 
Act permits." This may yet be done. 

The Act is an important step in the right direction. It will not 
benefit employees where an employer has failed to take out any 
Insurance policy, but where an employer acts in breach of an insur- 
ance contract, an attempt has been made to see that his employees 
do not suffer.’ To this extent the protection of employees injured 
at work has been increased. But to achieve completely even its 
limited policy objective, that no employee injured at work should 
be denied compensation because of the inability of his employer to 
meet his claim, the establishment of an employers’ liability 
insurance bureau would appear to be essential. 


26 s. 4 (2) (c), regs. 8 and 9 (effective from January 1, 1973). 

7. 4 (8). 

28 s, 5. 

29 H.L. Deb., Vol. 304, ool. 1412, October 14, 1960. 

30 H.O. Deb., Vol 788, ool 1806, July 11, 1969. The Glasgow fire incident was 


the subject of frequent reference and te in the Parliamentary debates. 
See inter alia Mr. Brown, H.O. Deb., Vol. 786, col. 1786, July 11, 1960 
and Lord Dromalbyn, H.L. Deb., Vol. 804, cols, 1410-14129, October 14, 1989. 
31 One of the reasons for the Government failing to introduce legislation although 
they believed tbat the principle behind ib was sound, ma that expense of 
administrative enforcement mechmery would be rtionate 
to oo the size of the problem resolved. See Lady Phillips, H.L. Deb., Voth, 804, 
cols. 1064-1065, July 28, 1069. 
Such a step was an important part of the Employed Persons (Health and Safety) 
Bill 1970 which lapsed on the dissolution of Parliament in May 1970. 
83 Through the prohibition of oertain conditions, See above. 
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The extent of the problem of workers failing to recover compen- 
sation to which they are entitled is difficult to determine because 
there is no way of measuring how many do not take action because 
there is no prospect of recovering any award they might receive. It 
has been estimated that no more than twenty per cent. of injured 
workers pursue possible claims for common law negligence or breach 
of statutory duty in any event. As long as compensation for injury 
at work is based on establishing fault against the employer * it is 
doubtful whether this percentage will increase significantly. The 
Act seeks only to improve the present system of compensation.** 
But it must be seen against the background of current re-thinking 
of the problem of providing adequate compensation for the injured 
worker principally in terms of comprehensive state Insurance and 
compensation regardless of fauk.’ Whether any such radical 
change is likely in the near future will depend on the deliberations of 
the Robens Committee.** 

R. C. Suaeson. 


CoGSA 1971? 


Comiry, a presumed by-word on shipping and its laws, should never 
be confused with strong and instant action. Behind this latest 
enactment there stretches a weary wake some twelve years in length, 
to the time of the first faint murmurings for reform. True, by 1968 
the dark doubts which gnaw in times of change had in fact re- 
solved themselves into an international Agreement,” but since that 
time the continuing reluctance amongst nations to be the first to 


ratify the Agreement has become something of an over indulgence in 
good manners.’ 


% Bee J. L. Williams, Acotdents and IU Health at Work (1060), p. 270. Of 
course not all injured workers would be able to succeed in such en action. 
35 The worker can recover from anyone sgeinst whom he can establish negligence 
or breach of statutory duty, but in most cases, claims can only in made 

agains the employer. 

Te ee ee ot thie Wion Committee on: Periods! Tiaras Litigation 
(1968) Omnd. 8691 

31 Boo Atiyah, Accidents, Ch ee Ce P (1960) Industrial 
Law Society Bulletin’ No Curson: Compensation for Aocidents at Work— 
Can we learn from Canada, . 1 and Report of Conference on Personal Injuries 
—Sooial Insurance or Tort crete Miata ais Wood- 
house Commission Report in New Sealand at p. 1 

88 An eightman committes under Lord Robens is currently reviewing the whole 
area of safety at work. 

= Carri of Goods by Bee Act 1971, o. 19. The Act will come into force when 

er in Council is made to that effect. All references to sections, Articles 

and rules are to the 1971 Aot unless otherwise stated, 

3 Omnd. 8748 (1988). 

3 It ja required that ten nations accede or ratify the Protocol} and of these, five 
nations must each have a tonnage equal or superior to one million gross 
of tonnage. At July 81, LOL it would appear e start has yet io be mado. 


JEA a 
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Whilst retaining the basic format sanctified through the Act of 
1924,* the new Act, when brought into force, will result in major 
reform in the following areas: (i) the application of the rules; (ii) 
the rights of transferees; (iii) the limitation of actions; (iv) the 
limitation of liability and (v) the rights of the carrier’s servants or 
agents. 


The application of the rules 

The scope of the new legislation remains true to the original 
concept, designed to provide for a certain basic standard of con- 
duct on the part of the carriers of goods by sea in their relationship 
with shippers and their assigns, where the contract of carriage 
expressly or by implication provides for the issue of a bill of 
lading or similar document of title.* 

The application of the new Rules to such contracts fells into 
two parts; application by force of statute and application by reason 
af agreement between the parties. Statutory application will now 
cover not only contracts where the port of shipment is a port in the 
United Kingdom,’ but elso contracts for carriage between two 
States where the bill of lading is issued in a contracting State’ 
or where the carriage of goods is from a port in a contracting 
State. The requirement that such bills of lading should declare 
themselves subject to the Rules has mercifully been put down.’ 

Contracts to which it is declared the Rules may be applied are 
contracts for the carriage of goods by sea contained in or evidenced 
by one of the following: 

(a) any bill of lading, where the carriage of goods is between 
ports in two different States and the contract provides that the 
Rules or the legislation of any State giving effect to the Rules are 
to govern the contract *; 

(b) any bill of lading where the contract expressly provides that 
the Rules shall govern the contract *°; 

(c) any receipt, being a non-negotiable document and marked 
as such, where the contract expressly provides that the Rules are 
to apply as if for a bill of lading.” 


414 & 15 Geo. 5, o. 22; this Act will be repealed when the Act of 1971 comes 
into force. 

Sg. 1 (4). 

6 5. 1 (8). 

7 A State specified as such by an Order in Counsil, s. 2 (1). 

8 Art. X. The nationality of the the carrier, the shi , the consignee, or 
oy bite kerani peson a TA iaei al. sra R 

® Bee formerly 14 & 15 Geo. 5, o. 92, 8. 8 and seo Vita Food Products v. Unus 
Shipping Co. [1980] A.C. S77. 

10 s, 1 (6) (4). 

11 g, 1 (6) (b); a his E ot T in such cases. For 

Pe ty ead (c), above, the definition of ‘‘ goods ” is ded to include live 

nen and deck cargo, s. 1 (7). There is no longer any particular provision 
in respect of coasting trade. 
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The rights of transferees 

The present right of a bona fide third party transferee to prevent 
the carrier from denying the truth of certain statements in respect 
of the goods inserted in the bill of lading, arises primarily in 
respect of the apparent order and condition of the goods only.¥ 

Now, in favour of the third party transferee acting in good 
faith, an amended Article II, r. 4, provides that statements inserted 
in the bill of lading concerning identification marks, the amount of 
goods shipped and their apparent order and condition shall not be 
subject to contradiction by the carrier.” 


Limitation of actions 

The extant general period of limitation requiring that suit be 
brought against the carrier or the ship within one year of the 
delivery of the goods, or the time when they should have been 
delivered, remains..* Whereas previously, however, the parties 
might only effectively extend this period by making express pro- 
vision in the bill of lading to this effect," and thus necessarily prior 
to any cause of action arising between the parties, this period may 
now be extended, if the parties so agree, even after the cause of 
action bas arisen.** No particular form for such agreement is 
required by the Rules. 

A further addition in this area arises from the new Rule 6 bis to 
Article II. This provides that indemnity actions against third 
persons may be commenced even after the expiration of the one- 
year period mentioned above. Such recourse actions are now to 
be brought within the time allowed by the law of the court seised 
of the action, but in any event such time is not to be less than three 
months commencing either from the day when the person bringing 
the action settled the claim, or from the time when he was served 
with process in the action against himself. The provision is aimed 
at producing a degree of uniformity in the differing procedural prac- 
tices of the contracting States. As English law does not enforce a 
one-year limitation in respect of such recourse actions the provision 
will have little effect here, although it may possibly come to 
enhance some rather extraordinary situation.’ 


13 Bee Siloer v. Ocean Steamship Co. Lid. [1980] 1 K.B. 416. 
13 These particular details are now required to be inserted in @ ‘‘reosived for 


inserted, seo Art, IU, T. 8 (b) and also Pendle A Rivet Lid. v. 
Lines Lid. (1097) 820 Li-D-Rep. 188. 

14 Art. IO, r. 

1s Art. V. 

16 As to the difficulties which may otherwise ariso, see Compania Colombiana ds 
Seguros v. Pacific Steam Navigation Oo. [1985] LOB, 101. 

fe RRC at En to aaeh i demnities; sco Bosma v. Larsen 
[1966] 1 yd'a Rep. 22. The problems which may arise between first and 
second carrier in transhipment cases do not appeer to have troubled English 
law. 
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Limitation of liability 

It is in the right of carrier or ship to limit liability that the most 
substantial alterations are to be found. A totally recast Article IV, 
r. 5, provides that, in the absence of the nature and value of the 
goods shipped appearing in the bill of lading,** liability is to be 
limited to an amount not exceeding 10,000 francs per package or unit 
or 80 francs per kilo of gross weight, whichever i is the higher.’* The 
parties may agree other maximum amounts as long as they are not 
less than those provided in the Rules. A container, pallet or other 
article for the consolidation of the goods transported is to be con- 
sidered as a package or unit unless the bill of lading enumerates the 
number of packages or units packed in such article. In the latter 
case the packages or units will count separately for the purpose of 
assessing the limitation figure. 

In order to calculate, where necessary, the total amount recover- 
able in the event of loss, reference is to be made to the value of 
the goods at the place and time of discharge or the time when they 
should have been discharged. The value is to be fixed according 
to the commodity exchange price, or, in the absence of this, to 
the current market price. In the absence of both of these, reference 
should be to the normal value of goods of the same kind and quality. 

Whilst the above cope with the difficulties wrought through 
containerisation and much facilitate calculation of the limitation 
figure, yet the most important change is to come, for at last a 
check has been placed on the right to limit liabilty “fin any 
event.” 7* In future the benefit of limitation is withdrawn from 
the carrier or ship where it is proved that the damage to the 
goods arose from an act or omission of the carrier done with intent 
to cause damage, or recklessly and with knowledge that damage 
would result.*1 If the determination of that degree of reck 
which forbears the implanting of knowledge has never been a simple 
matter m English law, certainly this soil is fertile for its further 
investigation.** 


The rights of the carrier’s servants or agents 


As an illustration of statute ignoring the malevolence of privity 
of contract the new Article IV bis provides a fine example. By 
it the servants or agents of the carrier, but not independent con- 
tractors, will be permitted to avail themselves of all defences and 


18 Iş remains os to agree the nature and value of the goods and 
to insert su fo the bat of , where it becomes prima facie evidence of 
the extent of the carrier’s liabi unless there has been s knowing mis- 
statement by the shipper—Art. IV, r. 5 (f) and (h). 

19 The sterling equivalent is to be declared from time to time by statutory 
instrument, $. 1 0. 

30 geo 14 & 15 Geo. 5, o, 22, Sohed., Art. IV, r. 5. 

21 Art. IV, r. 5 (e). 

233 See R. v. Bates {1052] 9 All E.B. 849, 845, 846 per Donovan J. and see 
further Shawinigan Ltd. v. Vokins 4 Co. Ltd. [1961] 2 Lloyd's s Rep. 158. 
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limits of liability allotted in the Rules to the carrier. The entirety 
of such rights will be forfeit, however, if it is proved that the 
damage to the goods resulted from an act or omission of the 
servant or agent done with intent to cause damage, or recklessly 
and with knowledge that damage would probably result. 

Whilst this may serve to reduce Scruttons v. Midland Silicones 
Lid.™ to merely a fearful saga recounted by ageing master steve- 
dores, it must necessarily herald a new era in that hoary problem: 
When is an independent contractor neither servant nor agent? 


Conclusion 

Whilst a more severe approach could have been adopted to 
the statutory application of the Rules in order to cover inward 
bills of lading to contracting States, yet the reforms now offered 
strike a reasoned balance between what shippers might desire and 
what carriers feel they can reasonably afford. Certainly the re- 
jection of attempts to weaken the doctrine worked out in the 
Muncaster Castle “ is worthy of a standing ovation. 

What remains now is to cease cavilling over possible future 
reforms and to bring into force that which has been positively agreed. 
Under the auspices of UNCTAD * it would appear that some 
developing nations are determined to delay the measure in order 
that a more Utopian code can be produced, whereby carriers may 
be thrust back to their sixteenth-century roles of insurers against 
almost all ills. Maritime nations of slightly longer commercial 
histories gave up this form of idealism long ago and there seems 
no reason why they should attend upon it now. 

Having at last struggled onto the statute book, the 1971 Act 
already represents a triumph for the Bruce and Spider syndrome; 
it would be a pity if this achievement was to survive to become its 
epitaph. 

F. J. J. CADWALLADER. 


23 [1062] A.O. 446. 
24 Riverstone Meat Co. Pty. Ltd. v. Lanoashire Shipping Oo. Ltd. [1961] A.O 


807. 
25 United Nations Conference on Trade and Development. 
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Taxe-Over Bips: THE COMPULSORY ACQUISITION OF 
DiIsSENTIENTS’ SHARES 


Many of the provisions of the Companies Act 1948 designed to 
facilitate corporate structural alterations provide protection for 
dissenting shareholders either by requiring that the reconstruction 
be court supervised,’ or alternatively, by affording an aggrieved 
shareholder the right to petition the court for relief.” Even the most 
stout hearted would be forced to concede that the courts in carrying 
out their protective functions have not been overly solicitous of 
the welfare of dissenting shareholders.” In exercising their discretion 
the courts have normally adopted a posture which is both ‘“ legal- 
istic ”?” and ‘* majoritarian ”; legalistic in the sense that in deter- 
mining whether or not dissenting shareholders have been fairly 
treated undue attention has been paid to their strict legal rights and 
inadequate consideration given to the underlying realities of cor- 
porate constitutional modifications ‘; majoritarian in the sense that 
the views of the majority have been treated as the most probative, 
if not the dispositive, factor in determining the acceptability of the 
alteration in question.” 

Nowhere is the above philosophy more clearly exemplified than 
in cases involving section 209 of the Companies Act 1048. Until the 
recent decision of Brightman J. in Re Carlton Holdings Ltd.,* there 
have been only two reported cases in which a petitioner has been 
successful in persuading the court to “‘ order otherwise ” and pro- 
hibit the compulsory acquisition of dissentients’ shares under 209 
(1). In one of these cases, Blue Metal Industries Ltd. v. Dilley,’ 
the take-over did not fall within the terms of section 209, and 
in the other, Re Bugle Press Ltd.,* in which the take-over bordered 
on the fraudulent, it is also arguable that the take-over in question 
did not constitute a “‘ scheme or contract ’’ within the terms of 


1 Bee, e.g. Companies Act 1048, ss. 5, 66 and 206. 

23 See, 6.g. Companies Act 1048, ss. 72 and 209. 

3 See the observations of Lord Cooper in the Court of Session in Soottish Insur- 
anos Corporation Lid, v. Wilsons and Olyde Coal Oo. Lid., 1948 S.C. 860, 
875, aff'd. [1040] A.O. 462. 

4 Sotish Insrance Corporation Lid. v. Wilsons and Olyde Coal Oo. Ltd., 
ibid.; Re Salidean Estates Lid. [1968] 8 All B.R. 999. 

5 Bes, 6.9. on s. 200 Re Hoare £ Co. Ltd. (1088) 150 L.T. 854, 875; Re Bugle 
Press . [1961] Ch. 270, 978; Re Greirson, Oldham d Adams Ltd. c1967] 
1 All B.R. 192, 197. On s. 208 seo Ro London Chartered Bank of Australia 
[1908] 8 Oh. 840; Re Paterson Laing (1902) 18 T.L.R. 518. This, of course, 


66 
Bros. á Oo. [1997] 2 K.B. 9, 28. 

1 W.L.B. 918; [1971] 2 All B.R. 1082. 
1 A.O. 827; [1960] 8 All B.R. 480. 
1061] Ch. 270; [1960] 1 Al E.R. 768. 
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section 209.” To be added to this meagre group of cases in which 
petitioners have been successful under 209 (1) is Re Carlton Holdings 
Ltd., but anomalously it is arguable that the dissenting shareholder 
in that case was more preferentially treated than the shareholders 
who accepted the offer. : 

In Re Carlton Holdings Ltd., Priam Investments Ltd. (Priam) 
made through its merchant bankers Slater, Walker Ltd. a take-over 
offer, dated April 28, 1970, for the shares in Carlton Holdings Ltd. 
(Carlton). The consideration offered was seven Priam shares for 
six Carlton shares, This placed a value of 70 shillings on the Carlton 
shares which at the time of the offer were trading at 55 shillings. 
The offer was to remain open until May 14, 1970, with the usual 
right being reserved to the offeror to extend the time during which 
the offeree shareholders could tender their acceptances. Accom- 
penying the offer of Priam there was also an offer from Slater, 
Walker Ltd., to purchase for cash the shares in Priam which the 
Carlton shareholders did not wish to retain. It was emphatically 
stated that this cash offer would only remain open until May 14, 
1970. The offer of Priam was accepted by the holders of over 90 
per cent. of the Carlton shares and Priam thereupon served a 
notice of compulsory acquisition on the dissentients, among whom 
was the petitioner.* By the time this notice was served the 
market value of Priam shares had declined; accordingly, it became 
a matter of importance as to whether or not the cash alternative, 
offered to the Carlton shareholders by Slater, Walker Ltd., should 
also be made available to the petitioner.? The defendants argued 
that it should not. First, because the cash alternative was offered 
by Slater, Walker Ltd., not by Priam, and therefore it did not con- 
stitute, within the wording of section 209 (1) one of the “‘ terms 
on which, under the scheme or contract, the shares of the approving 
shareholders are to be transferred to the transferee company ”; 


* This argument was not pursued in Re Bugle Press Lid. [1961] Oh. 270. It 
is submitted that it places a much too restrictive interpretation on the words 
“scheme or contract ’’ in 200. Cf., however, Bluo Métal Industriss Lid. v. 
Dilley (1970] A.C. 827, 840-850; Re International Petroleum Oo. Ltd, (1968) 
87 D.L.B. (2d) 598. 

10 The petitioner in Re Carlton Holdings Ltd. was the executor appointed by the 
will of e shareholder in Carlton who died four months before the take-over bid 
was made. The court found that the reason why the petitioner failed to take 
up the offer of Priam was that ‘for some unexplained resson the offer 
document did not reach phim] until after the closing date ' and i+ was this 
lack of knowledge of the and not lack of a grant of representation which 
led to the [petitioner's] failure to accept the offers.” [1971] 2 All B.R. 1082, 
1085J 


11 ‘This was referred to Brightman J. “as a ‘put option’ exercisable against & 
third party '’ [1971] 2 All B.R. 1082, 10678. 

13 The petitioner also served a counter-notice under s, 200 (2). Consideration of 
the appheation of this subsection would only arise, as Brightman J. pointed 
out, if the court ‘ordered otherwise’ under s. 209 (1) end prohibited the 
compulsory acquisition of the petitioners’ shares. Brightman J. a ted the 
prevailing view that under s. 209 (1) the court can only prohibits the com- 

ulsory sermon And Bea ae pone a ie erm a ey eae 
Pony 2 E.R. 1082, 10870. 


Jax. 1972 NOTES OF CASES 75 


secondly, irrespective of who offered the cash option the time for 
exercising it had passed. 

Both of the above defences were rejected by Brightman J. With 
Tespect to the first he reasoned that it would be quite ‘‘ unrealistic ” 
to ignore the existence of the cash alternative in determining the 
terms “on which the Carlton shares are to be transferred to 
Priam.” In his opinion the cash alternative “‘ was unquestionably 
part of the terms on which, under the scheme, the approving share- 
holders agreed to part with their shares in favour of Priam.” ? 
While this makes undoubted commercial sense it does do a certain 
violence to the language of section 209 (1) in that the cash alterna- 
tive was not, strictly speaking, one of the “‘ terms on which, under 
the scheme or contract, the shares of the approving shareholders ” 
were to be transferred to Priam. The actual order made in Re 
Carlton Holdings Lid., was that Priam should make available to 
the petitioner ‘f 60 shillings instead of a share of Priam.” These, 
however, were not the terms offered to the approving Carlton share- 
holders, They had the option of either accepting Priam shares or of 
sellmg these shares to Slater, Walker Ltd., and not the option of 
Priam shares or 60 shillings. It was not feasible, however, for the 
court in Re Carlton Holdings Ltd., to offer the former terms to the 
petitioner as this would have involved Priam in purchasing its own 
shares and would have run afoul of section 54 of the Companies Act 
1948.74 As a result the terms offered to the petitioner had, of 
necessity, to be slightly different from those offered to the approving 
Carlton shareholders. 

By far the most significant aspect of Re Carlton Holdings Ltd., 
was the rejection of the second limb of the defendant’s defence, 
namely, that as the time for acceptance of the cash alternative had 
passed then ipso facto it could not be made available to the peti- 
tioner. Section 209 (1) is unclear as to whether or not an offeror 
company which offers alternative terms to offeree shareholders can 
stipulate which of the terms is to prevail when shares are being 
compulsorily acquired. The Jenkins Committee considered that the 
section should be clarified to enable ‘‘ the offeror company . . . to 
stipulate . . . which of the alternative sets of terms is to apply,” 
but that such right of election should be only permissible “‘ in the 
absence of an election by the dissentient within a period prescribed 
in the Act.” * Weinberg, however, is of the opinion that as section 
209 (1) presently stands it permits the offeror company to stipulate 
which set of terms is to prevail in the case of compulsory acquisi- 


13 [1971] 2 All B.B. 1088, 1087H. 


14 I is arguable that even the terms offered to the app shareholders 
violated s. 54. Particularly would this be so if Priam ae later, Walker 
Lid. a commission for their services of m the cash alternative available. 


aking 
Bes Jenkins Committes Report (Cmnd. 1749), para. 175. 
15 Omnd. 1749, para. 289. 
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tion.** Brightman J. rejected this proposition on the grounds that 
as the approving shareholders were entitled to a cash alternative 
then,?” 


“ A dissentient shareholder is required by statute to receive the 
same terms in the event that the ranslaree company chooses 
to exercise its rights under section 209 (1). Therefore the trans- 
feree company if it wishes to exercise those rights, must make 
or procure a comparable cash offer.” 


In reaching this conclusion, Brightman J. was guided by what he 
considered to be the overall policy of the section that a dissenting 
shareholder should receive “ no less favourable treatment than an 
approving shareholder.” ** The anomalous consequence of his de- 
cision, however, is that the dissentient petitioner received more 
favourable treatment than the approving shareholders. The approv- 
ing shareholders were provided with the alternative of either paper 
or cash, but only the letter if they accepted before May 14, 1970. 
On the other hand the dissentients were, as a result of the decision 
of Brightman J. provided with a cash alternative up to the time 
when the shares were compulsorily acquired. Nor will it be possible 
to distinguish Re Carlton Holdings Ltd. on the grounds that the 
petitioner did not receive notice of the cash option until the time 
for exercising it had passed.1* Whether or not the petitioner re- 
ceived notice of the offer is irrelevant in determining his status as a 
dissentient as section 209 (5) defines dissenting shareholder, for the 
purpose of section 209, as including ‘“‘ a shareholder who has not 
assented to the scheme or contract and any shareholder who has 
failed or refused to transfer his shares to the transferee company in 
accordance with the scheme or contract.” 

The Carlton shareholders who approved the take-over and 
accepted the Priam shares were also obviously prejudiced by the 
subsequent decline in the market value of these shares,*® and this 
raises the much broader issue of guaranteeing fairness to offeree 
shareholders where the offeror offers securities instead of cash. 
Recently the Panel on Take-overs and Mergers directed their atten- 
tion to this problem in the Adepton Bid for Wiliam Hudson Ltd. 
Adepton Ltd. made an offer for the shares of Hudson Ltd. the 


16 “ Where the terms of the offer give the offeree the option of receiving shares 
or cash (or, indeed, any other form of consideration) it is not le to toll 
from the section whether the com Ty acquisition should be for one form of 
consideration or the other, or mdeed whether the option must remain avail- 
able. The problem can be easily ey suitable drafting of the offer.” 
Weinberg, Taks-overs and Mergers (1971, od.), at p. 197. 

17 [1971] 2 All E.R. 1062, 1068B. 

18 [1971] 2 All B.R. 1082, 10880. 

1s supra, note 10. 

40 This appears to be quite a common phenomenon where the consideration 
offered is in the form of securities of the offeror. The reasons for this are two- 
fold: (a) there is normally a dilution in the shares of the offeror, and (b) the 
market, after the take-over has been completed, will normaly be faced with a 
large volume of the offeror’s securities. See Weinberg, op. oit., at pp. 

21 Panel release, April 2, 1971. 
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consideration being Adepton Ltd. securities. As the offeror company 
was much larger than the offeree company this necessitated a 
considerable increase in the share and loan capital of Adepton Ltd. 
For ten days after it had publicly announced its bid, Adepton Ltd. 
purchased Hudson Ltd. shares in the market. These market pur- 
chases raised in a particularly acute form the application of 
Principle 8 of the City Code on Take-overs and Mergers which 
stipulates that ‘‘ All shareholders of the same class of an one com- 
pany shall be treated similarly by an offeror company.” While 
theoretically in Adepton all the offeree ‘‘ shareholders [had] a 
similar chance to sell ” for cash in the market this equality, as the 
Panel pointed out, was chimerical in that it was the “ knowledge- 
able shareholders . . . close to the market, [who] have most of the 
relevant information available to them and have an immediate 
opportunity to jump at the chance of selling for cash.” >> An 
opportunity which would normally not be available to the ‘* small 
shareholder ” as by the time he receives the necessary professional 
advice the market purchases will have ceased. Nonetheless, the 
Panel did not consider that Adepton Ltd. had violated the Code by 
its market purchases in that Rule 29 of the Code, which is designed 
to maintain a free and active market in the shares of the offeree 
company, permits market trading by the offeror after its bid has 
been made public. The Panel ruled, however, that as the capital 
structure of Adepton Ltd. would be radically altered when the bid 
was completed then the normal rules for determining the value of 
securities, their market value,” had no applicability. In these 
circumstances all the offeree shareholders had to be offered cash in 
order to guarantee parity of treatment. 

The ruling in Adepton does not completely overcome the problem 
of guaranteeing fairness to offeree shareholders in all cases involving 
non-cash offers.2 The Panel bas on a number of occasions eschewed 
any responsibility for adjudicating on the merits of a particular 
bid,?® although the Adepton ruling indicates that in certain circum- 
stances it will interfere where the non-cash consideration is valued 
by the offeror at a figure which it considers to be highly prob- 
lematical. It may be that with the growth of take-overs involving 
a non-cash consideration, a trend which Re Carlton Holdtngs Lid. 
will encourage, the Panel will be compelled to play a more activist 


32 Tbid. at p. T. 

23 See City Code on Take-overs and Mergers, Rule 81. 

24 Tt does, however, cover one of the most difficult situations, In most other 
cases, presumably, the market will fulfik its function of valuing the securities 
of the offeror. 

23 Soo United Draperies Offer for Sweare d Wells Ltd., Panel release, Piata 
17, 1970 at p. 2. “ The Panel has consistently refused to value or pase judg: 
ment upo n merits of particular offers.” See also J. Joral L el 
release, Mine 18, 1971. 
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role.** At the minimum some modification needs to be made to the 
rule which permits market trading once the bid has been announced 
in order to guarantee the continued viability of Principle 8 of the 
Code. If a complete suspension of trading was considered too 
draconic then the offeror should, at least, be obliged to state in its 
offer document that it intends to continue purchasing the shares of 
the offeree for a stipulated period of time.” 


D. D. Paextice. 


An UmmaDaD Breaca oF 4 Fovcary Dury 


WHEN a claim arises under a policy of insurance, it has been the 
practice of Lloyd’s underwriters to instruct the insurance broker 
who placed the insurance to obtain an asseasor’s report as to the 
claim. Where the broker, before accepting instructions to place an 
insurance, discloses this practice to his client and obtains his consent 
to it, there appears to be no difficulty. Where, however, there is 
no such disclosure and consent, serious problems of breach of the 
duty owed by the broker to his client arise. This practice of brokers 
in acting for two principals was condemned by Megaw J. in 1969,? 
but the consequences of the impropriety were not then directly at 
issue. However, in North & South Trust Co. v. Berkeley? the 
practice was again brought to the attention of the courts and 
Donaldson J. made it clear that the propriety of the practice was 
fundamental to his decision and that his views were “ not obiter 
dicta.” 4 

The facts were that the plaintiffs required insurance for goods in 
transit in the customs warehouse at Buenos Aires on a voyage 
from there to Paraguay. They requested Lloyd’s brokers to place 
the insurance with Lloyd’s underwriters. Acting as the plaintiffs’ 
agent, the brokers placed the insurance with a syndicate, one of 
whose members was the defendant. When a shortage in the goods 


26 ‘‘ In 1964 cash formed more than half the total consideration in take-over bids, 
by 1970 the cash proportion had fallen to 28 per cent.” Annaal Report of the 
anol on Take-overs and Mergers 1971, at p. 3. The reasons for this are 
predominantly fiscal. See Weinberg op. oit., Chap, 17. As the Code now 
stands the offeror must merely reporb euch purchases to the Panel and the 
Stock Exchange: Rale 20. 
Bee also Report of the Committees of the Ontario Scouritiss Commission on the 
Problems of Disclosure Raised for Investors by Business Combinations and 
Private Placements (1970), at p. 04. The Panel already requires that ‘‘ the 
offeror Company make the beneht of any heavy buying programme available to 
all sud sundry for a reasonable period of time.” Adspton, Panel release, 
April 2, 1871, at p. 6. Obviously in view of Adepton this is not sufficient. 
1 Bee, 6.9., Fulwood V. Tezler H938] 1 K.B. 498, por Lord Hanworth M.R., 
at p. ba and Sorutton L.J. . 
2 Anglo-Afrioan Morohants Lid. v. Bayley [1069] 2 All E.R. 491, 427-480. 
pen] 1 All B.R. 980. 
id. at p. 87B. For the response of Lloyd's to the Bayley dicte and 
affidavits members seeking to establish the propriety of the practice, see 
pp. 986-992. 
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was noticed, a claim was made on the insurance by the plaintiffs 
acting through their brokers. The underwriters did not accept the 
claim and instructed the brokers to obtain an assessor’s report. 
The brokers obtained the report and, after taking a copy for their 
own files, handed it to the underwriters. The underwriters rejected 
the plaintiffs’ claim, whereupon the plaintiffs commenced proceed- 
ings. The plaintiffs requested their brokers to show them the 
asseasor’s report, but the brokers refused on the ground that it had 
been obtained on the defendant underwriter’s behalf. The brokers 
then found themselves in the midst of proceedings by the plaintiffs 
claiming declarations for possession and delivery up or inspection 
of the documents, and by the defendant seeking an injunction 
restraining delivery or revelation of the contents of the same 
documents. The brokers interpleaded and the issue was ordered to 
be tried whether the plaintiffs were entitled to delivery up or 
inspection of, inter alia, the assessor’s report. 

The plaintiffs conceded that they had no proprietary right to the 
documents themselves, but merely to the information contained in 
them.’ Their claim to this information lay in the alleged breach of 
duty on the part of the broker in acting for the underwriters to 
procure the assessor’s report without the knowledge and consent of 
the first principal. Such a breach of duty does not render the 
agent’s acts for his second principal a nullity, but counsel argued, 
and Donaldson J. seemed to accept,* that the agent’s unlawful act 
may found an action by the first principal against his agent for an 
account of any benefit received during the course of the unlawful 
agency. Counsel for the plaintiffs had stated a further proposition 
that Donaldson J. admitted contained “ much that is sound.” ’ If 
X employs an agent for purposes which X knows are going to 
involve that agent in acts inconsistent with a duty owed to a prior 
principal, then “ X acts at his peril ” and the law resolves such a 
conflict by preferring the interests of the first principal. However, 
whilst accepting the statement as generally true,* Donaldson J. 
rejected counsel’s particular application of it, viz. that any informa- 
tion on documents relating to the first agency received by the 


5 Clearly the plaintiffs were attempting to obtain the information without refer- 
ence to the plea of privilege which would have arisen had they claimed 
discovery in the ection on the policies, but since no property in the documents 
was being claimed it is doubtful whether interpleader proceedings were the 
appropriate procedure to t here in any event, This doubt seams to have 
bean shared by Donaldson J. (p. 992B). The same result might have been 
achieved more readily if the plaintiffs hed commenced an ection olaimi 
da for breach of the duty owed to them by the brokers. Donaldson J. 
himeclf envisages such an action for damages (p. 898G). It is hard to ses how 
the loss resulting from the breach could be quantified without disclosure of the 
atscseor's rt, which could be obtained time from the underwriters by 
a subpoena duces teoum. 

at p. 902G. 

at p. 99BA. 

Donaldson J. seemed to think that its application was confined to such oircum- 
stances as the avoiding of any resulting contracts and sccounting for any 
commission paid to the agent (at p. 992G). 


one 
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agent from X may be passed on by the agent to the first principal 
in compliance with his duty so to do, and X cannot complain unless 
“X has first obtained the fully informed consent of [the first 
principal to the agent] receiving that information or those docu- 
ments exclusively on behalf of X.” ° Apart from problems of the 
particular remedy available to the true principal,’° it is hard to 
understand Donaldson J.’s objection. 

The learned judge criticised counsel’s argument on the ground 
that it assumes the existence of a duty to pass on information to 
the true principal where that information was obtained only on 
terms that it be kept confidential.’ He considered that the infor- 
mation was ‘‘ not a benefit to the agent for which he would be 
accountable,” despite the earlier remarks ™* to the effect that the 
agent would be accountable for any commission which he received 
from the second principal, and his subsequent comment ™ that the 
agent is liable to compensate his true principal for any quantifiable 
loss caused by his breach of duty. This ignores the fact that the 
information could only be acquired by the agent in the course of his 
breach of duty. By upholding the seal of confidentiality imposed 
by the second agency, Donaldson J. is surely preferring the interests 
of the second principal to those of the first in a situation falling 


? at p. 908B. 

10 Oounsel’s formulation of the proposition imphes that it is the agent's duty to 
hand the information over, Pe auch a duty exists, how ıs it to be enforced? 
Perhaps it is a duty to which the princi l has no ‘correlative right at all. If 
the agent is æ constructive trustee of tho information, one would think that 
the trustee_agent is under an immediate duty to tranafer the property to his 

cipal and that the principal has an affirmative claim to have it transferred. 
Bar even if the duty has no correlative nght (see J. W. Harris, ‘‘ Trost, 
Power and Duty "’ ) 87 L.Q.B. 81), the principal would still, presumably, 
be able to obtain a declaration. See infra 

11 Tt is hard to see any the wishes of the second principal that the information 
should be confidential should affect the matter, given an antecedent breach of 
duty. The second principal, on Donaldson J.'s admission, “acts at his own 
peril '’ (at p. 998A). 

13 at p. 992G. 

13 at p. 998G. 

14 Admittedly the information was not a benefit to the agent in the wey that, say 
commission would have been. The rea] problem lies in the feot thet most of 
the claims by a first pak against his agent who has aoted for a third 
party are claims a on aA enrichment, The question is whether the 
remedy of R principal is proprietary, enebling him to claim anything 
received b t, Gr only personal, in w. which oase he is confined to the 

fits ma gs by y the, agon ae Gareth Jones, ‘‘ Unjust Enrichment and the 
Prducary male (968) 6 QR. 73, 498 ot seq. Cf. the 

of Agenoy (2nd ed.), para. 881, whi ich, whilst imposin g 

EN NEP e agent, enters the important oavest that 
closure must not be in breach of a duty to a third person, But where this 
involves a confitct of duties and, ın spite of this, the agent proceeds to act for 
the second principal, if the second principel has know Cee eon thie 
hen the second a ent is illegal and unenforceable 18 
one solution—to relieve the agent of his duty of vonfdentiehty. t to ‘ine second 
rincipe "by making the second agency illegal and unenforceable. However, 
Bon n d., bil aada AEn the: Peot ancy is illegal (p. 0992F), 
does not seem prepared to hold it unenforceable. This results in his upholding 
the duty of confidentiality imposed ous second agency at the expense of the 
duty of disclosure im by the 
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within the broad scope of counsel’s general proposition which the 
learned judge had previously seemed prepared to accept." 

To the plaintiffs’ further submission that the information was 
property ** which the brokers had wrongfully acquired in the 
plaintiffs’ service, Donaldson J. thought that there were ‘‘ at least 
three answers.” 1! First, he doubted whether information is 
property ‘in this context.” !* His words at this poirt bear a 
strong resemblance to a passage from Bowstead on Agency, but 
the important words are ‘‘ in this context.” The passage in Bow- 
stead, commenting on Boardman v. Phipps,” deals with the 
situation in which a principal complains of his agent’s use of 
information belonging to the principal to acquire a benefit for him- 
self (i.e. the agent). The present case is hardly “‘ in that context.” 
For one thing the information did not originally belong to the 
plaintiffs ** and it is not alleged that the brokers made a profit out 
of its use. Moreover, in Boardman v. Phipps itself the Court of 
Appeal >? had been clearly of the opinion that information was 
property and at least three members of the House of Lords were 
prepared to treat it as such in some circumstances.* 

Secondly, Donaldson J. attempted to demolish counsel’s argu- 
ment in the alternative. Even if the information was property, 
that property was merely in the custody of the brokers; it was not 
“ acquired ” by them.** This is a more serious objection. How 
can one be a constructive trustee of property one does not own in 
law but of which one merely has custody? ™% This, of course, 
suggests why many have argued that information is not property. 
It certainly does not easily fit into the classical analysis of property. 
However, it is hard to see how one can have custody of information 
(and for the purposes of this argument Donaldson J. assumes that 
information is property), without acquiring it. Certainly one 
can have custody of documents without knowledge of what they 
contain, but once the information has been assimilated by the 
agent, one surely cannot say to him: ‘‘ That information you have 
just read in that report has not been acquired by you; you merely 


18 at p. 908A. See supra, note Ll. 
16 Bee supra, Bote 5. 


a ee 898D. 

18 

1e Donaldson J. said: . . . it is by no means clear hat information is property 
in this context.” Paud beh ed., Reynolds and Davenport) states: 


“ Since Boardman v. Phipps it is doubtful whether confidential information 
can in bis ombori arc aa eget property pt, sbo prinorpa!, 
but there is T saonat that ie $ an agent naes confidenti ormation soquired 
as a result is accountable to his principa} for any ts 
derived from it” (pp D 151-159) $ as 
967] 3 A.C. 46. 

21 infra. 

23 Sub nom. Phipps v. Boardman [1965] Oh 

43 See Lord Hodson (p. 107), Lord Guest (p. TIS) and Viscount Dilhorne in his 


(pp. 89-0). 
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have custody of it.” Such an argument is to take mechanical 
jurisprudence too far. 

Thirdly, Donaldson J. argued that even though the information 
had been acquired, it had not been acquired in the plaintiffs’ 
service.2* This is undeniable but since the information had been 
wrongfully acquired, and since the second principal’s rights are 
supposed to be inferior to those of the true principal, why should 
this be conclusive? After all, Donaldson J. would not have refused 
the true principal an account of commission on the ground that the 
commission had been acquired in the service of the second principal. 

The judgment concludes with two curious statements. The 
learned judge would have accepted counsel’s arguments if one could 
have regarded the second principal’s knowledge of the first agency 
as an implied waiver of the duty of confidence. This could only be 
so, however, if “‘ knowledge is to be imputed of the impropriety of 
the agency to the defendant and to [the brokers] as a matter of 
law, because neither in fact knew that they were acting in a 
wrongful manner.” * This seems remarkable. Both Megaw J. in 
Anglo-African Merchants Lid. v. Bayley ™ and Donaldson J. him- 
self consider that the practice of brokers, who are already acting 
for the insured, also acting for the underwriters, is a breach of duty 
on the part of the brokers. It is this breach of duty that is to be 
imputed ‘‘ as a matter of law,” not the conduct that amounts to 
the breach. How can the fact that the parties did not know that 
what they were doing was wrong affect the legality of their conduct? 
They are presumed to know that their conduct was unlawful. Even 
80, Donaldson J. said that his rationale ‘‘ will not, of course, 
apply in future cases.” °° After Anglo-African Merchants Lid. v. 
Bayley, should it apply, on his own reasoning, to the instant 
decision ? 

What is said to be “the fallacy underlying the plaintiffs’ 
claim ” *° is then stated as being that the brokers, in acting for the 
underwriters, ‘ were undertaking duties which inhibited the proper 
performance of their duties towards the plaintiffs, but in so far as 
they acted for the defendant they were not acting in discharge of 
any duty towards the plaintiffs.” °} Again, this is undeniable, but, 
it is respectfully submitted, irrelevant. The plaintiffs’ claim arises 
not from the discharging of a duty owed to them but from the 
breach of such a duty—a breach of which the defendants had 
knowledge at the time when the information was procured for them 
by the brokers. 

There remains the problem of the remedy available to the plain- 
tiffs. The fact that Donaldson J. admitted that his approach ‘‘ will 


36 at p. 998D. 

27 at p. 908E-F. 

a8 [1960] 3 All B.R. 4%. 
. 9908F. 
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not, of course, apply in future cases ” suggests that a similar case 
should go the other way in any event. Presumably future plaintiffs 
should at least obtain their declarations on the basis of the agent as 
a constructive trustee of the information. Even if the information 
is not regarded as property there seems no reason to suppose that 
the equity which restrains the transmission of confidential informa- 
tion in breach of some confidential relationship,** will not equally 
compel disclosure where the information has been obtained in breach 
of the duty arising from such a relationship. 

Finally, it is worth pointing out that the plaintiffs have not 
appealed from Donaldson J.’s decision, notwithstanding the learned 
judge’s encouragement.” This is a pity particularly in view of the 
curious results that would follow from an application of Donaldson 
J.’s reasoning to other factual situations where conflicting fiduciary 
duties might arise. A trustee acquiring information pertaining to 
the trust investments in his capacity as a company director,™ or a 
director holding multiple directorships should surely not be 
able to remain silent where his second fiduciary position is clearly 
subordinate to the first. 


Mavrice Kay. 
Davip YATES. 


PRIVILEGE AND CONFIDENCE 


“ Tms is a curious case... .” said Cozens Hardy M.R. in beginning 
his judgment in Ashburton v. Pape.t It is still curious, and after 
lying dormant for nearly sixty years has come into prominence 
again in the light of its effect upon Goff J.’s reasoning in Butler v. 
Board of Trade.2 The latter was a special case presented under 
R.S.C., Ord. 88, r. 8, for a declaration that a copy of a letter written 
by a solicitor could not be produced in evidence on the trial of the 
plaintiff on criminal charges to be brought under section 882 (8) of 
the Companies Act 1948. This was by way of substitution for an 
injunction which as interlocutory relief could not be brought against 
a department of the Crown. 

It was assumed that the letter was written to the plaintiff by his 
solicitor. The defendants were seeking to tender the original in 
evidence in the criminal proceedings if produced by the plaintiff, 
or the copy which hed been innocently passed on to them by the 
plaintiff’s solicitor, and oral evidence of the contents. The plaintiff 
was going to claim legal professional privilege for the original, 


33 See Boardman v. Phipps [1967] 2 A.O. 46, especially per Lord Upjohn at 
. 127-128. 

nep of pension fund, for l 

34 A trustee of a company's i A example. 

1 2 Oh. 469, 471. 

a fiom} Gn. 690. 

2 at p. 686D. 
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and in these proceedings sought to restrain the defendants from 
tendering the copy as secondary evidence. 

One of the questions before the court was whether the letter 
was so connected with any criminal designs of the plaintiff as to 
come within the exception to the protection of legal professional 
privilege affirmed in the leading case of R. v. Cow and Railton,* 
which was subjected to close and interesting examination. The 
conclusion drawn by Goff J. was that it was not. This note will 
not examine that aspect of the case. The question then arose of 
whether even though the plaintiff could thus rely upon legal profes- 
sional privilege to avoid producing the original, he had any equity 
to restrain production of the copy by the defendants. Goff J. 
held that he had not, but on the extremely narrow ground that,’ 


“it would not be a right or permissible exercise of the equit- 
able jurisdiction in confidence to make a declaration at the 
suit of the accused in a public prosecution in effect restraining 
the Crown from adducing admissible evidence relevant to the 
crime with which he is charged. It is not necessary for me to 
decide whether the same result would obtain in the case of a 
private prosecution, and I expressly leave that point open.” 


The last sentence emphasises the narrowness of the ground 
upon which the judgment was given. It at once raises the question 
of whether an injunction could be brought to restrain production 
of a copy of a document protected by legal professional privilege 
in an ordinary civil case. Indeed it prompts a wider question. 
Goff J. accepted the plaintiff’s argument that if the original were 
protected by legal professional privilege, then the copy must 
necessarily be confidential. Confidence, not privilege, was to be 
the justification, if any, for restraining production of the copy. 
Thus the remedy contended for far exceeds in scope and effect the 
cramped limits of evidential privilege. In scope it encompasses 
not only the relationship between solicitor and client which is 
protected by privilege, but all other confidential relationships 
whether so protected or not. Its effect is greater since privilege can 
be used only as a shield to refuse disclosure of a document or 
information in one’s possession, but the injunction can be used, 
if not exactly as a sword, at least as a device to disarm one’s 
opponent by preventing him from using evidence in his possession, 
and if the burden of proof is against him, the effect is that of a 
sword. If this reasoning is correct it seems that the advocates 
of an extension of legal professional privilege to protect other 
confidential relationships have been remiss in ignoring this potent 
weapon which is already available to them. Why has it been left 
to rust in the armoury of equity? 


4 (1884) 14 Q.B.D. 158. 5 at p. 600G. 

€ It is interesting that the Law Reform Committee in its recent report on 
Privilege in Civil Proceedings distmguish legal professional privilege from 
Privilege in aid of a confidential relation. Omnd. ura, para. È 
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The best reason might seem to be the decision of the Court of 
Appeal in Calcraft v. Guest.t In that case the court * unanimously 
rejected a claim that because documents were covered by profes- 
sional privilege as confidential documents, secondary evidence by 
way of copies was inadmissible. The issue was regarded as closed 
by the decision in Lloyd v. Mostyn.” It is interesting to note that 
the unsuccessful argument in Lloyd v. Mostyn rested on the autho- 
rity of a decision 2° of Bayley J. who had held that as ‘‘ the attorney 
could not give parol evidence of the contents of the deed which 
had been intrusted to him; so neither could he furnish a copy.” Y 
This authority was treated very brusquely by Parke B. and Lord 
Abinger during argument, and was not adverted to in the judgment. 
Their view was endorsed in Calcrajt v. Guest, and it is perhaps 
significant that in Butler no equity seems to have been claimed to 
restrain the oral evidence. If the authorities stopped there, it might 
seam that there is no place for the equity in this connection. 

But they do not. There is Ashburton v. Pape, part of a 
famous saga of litigation. It was an attempt by Lord Ashburton 
to restrain the defendant from using copies of letters which he had 
obtained dishonestly from Lord Ashburton’s solicitor, Nocton. At 
first instance, Neville J. granted the injunction, excepting the use 
of the copies for the purpose of the pending proceedings in the 
defendant’s bankruptcy. Lord Ashburton then appealed success- 
fully against the exception, with the result that the injunction 
restraining the use of the copies was unqualified by any reference 
to their use in legal proceedings. This was the authority which 
Goff J. was able to distinguish only on the basis that the defendants 
before him were a department of the Crown seeking to use the 
copies in a public prosecution. 

Everything hinges on the correct interpretation of that decision. 
It is prima facie unlikely that Cozens Hardy M.R. would wittingly 
have subverted Calcraft v. Guest, in which he had appeared as 
leading counsel for the successful party, and undermined the whole 
of the law of privilege in evidence. And, if his judgment as 
Teported in the law reports is read, it appears that he did not. 
The relevant passage reads, 


“ although Pape has had ** the good luck to obtain a copy 
of these documents which he can produce without a breach 
of this injunction, there is no ground whatever in principle 
why we should decline to give the plaintiff the protection 
which in my view is his right as between him and Pape.”’ 


T Panl 1 Q.B. 759. 
8 Lindley M.B. with whom Rigby and Vaughan Wiliams L.JJ. concurred. 
» (1842) 10 M. & W. 478. 
10 Fisher v. Homing, Leicester Lent Assixes 1800, as reported in 1 Phill. Ev. 182 
(8th od.). 
11 (1842) 10 M. & W. 478, 481. 
. £69. 
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This suggests that although Lord Ashburton was entitled to the 
injunction restraining Pape from using the copies without any 
expressed qualification, nevertheless Pape could still use them in 
the subsequent litigation as secondary evidence, presumably under 
the doctrine of Calcraft v. Guest, and irrespective of how they had 
been acquired. 

Unfortunately this crucial passage is reported differently in the 
only other reports which purport to reproduce it in ewtenso, and 
as reported in them it gives exactly the opposite impression. Thus 
in one,** “If Mr. Pape has ™ the good luck to obtain a copy of 
these documents which he can produce without a breach of this 
injunction, there is no ground . . .”? and 1% * although, if Pape 
has ** the good luck to obtain a copy of these documents which he 
can produce without a breach of this injunction, he may do so, 
there is no ground ... .’? On this view the injunction would 
operate to prevent the copies obtained in breach of confidence 
from being used, and only if Pape got hold of further copies in 
some completely innocent way could he use them as secondary 
evidence. The other reports of the judgment do not reproduce 
this passage, and are inconclusive," Nor do the other judges make 
their position completely clear on this point. Counsel in Pape 
sought to distinguish Calcraft v. Guest on the basis that there was 
no breach of confidence. But while there may not have been the 
sort of collusion which seems to have been present in Ashburton v. 
Pape, the whole argument in Calcraft v. Guest assumes that there 
was, or might have been, a breach of confidence.!* In his judgment 
in Ashburton v. Pape Kennedy L.J. seems to argue that if the 
injunction is granted before the trial it will prevent the copy from 
being used, but if the objection is first raised at the trial, the 
court will be bound to apply the rule in Calcraft v. Guest, and 
allow its use.1° It appears that no case on remotely similar facts 
was cited to the court. 

In fact in Beer v. Ward * Lord Eldon hed refused to grant an 
injunction to restrain a solicitor from giving evidence of what 
had been passed on to him confidentially by a client. But this 
was on the basis that legal professional privilege would apply, 
and that the trial court could be expected to uphold it. How- 
ever in Lewis v. Smith ** Lord Cottenham did grant an injunction 
to restrain a party from using in evidence in subsequent proceedings 
15 109 L.T. 881, 882 16 82 L.J.Ch. 527, 520. 


11 29 T.L.R. 628; 6T S.J. 644. 
, 18 The yt ape quotation from Idoyd v. Mostyn makes this clear. 
47 


M aeaa n a Cer RD T- De Taret (1814) 4 Camp. 10 Lord Bllenborongh 

wuggested in a osso where the breach of confidence ell outside the limits of 

privilege that while it was too late for him to exclude the evidence at the 
ial, @ prior a hostion to the Lord Chancellor might have been effective. 

id (1840) 1 Mao. & C 417 desided vary sonar Lie ec A aTe 
Strange (1840) 1 Mac. k G. 25, a leading anthority on the equity to restrain 
breach of confidence. 
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documents which had been passed on to him by his solicitor who 
had obtained them in confidence when acting previously as solicitor 
for the other party. 

On balance then it seems that Goff J.’s caution in Butler 
was justified, and that the remedy of injunction may well be 
available to restrain the use of confidential material in evidence 
in subsequent civil proceedings. It seems that it can be used to 
restrain not only parties to the confidence, but to those acquiring 
through them.» It appears to extend to confidential relations of 
all kinds, and not to rest upon any particular proprietary interest 
in the plaintiff, provided that some confidential relationship to 
which he was a party has been breached. Goff J. seems to 
suggest that the remedy applies only to restrain the use of docu- 
ments in the hands of a party to the subsequent proceedings, 
since a subpoena duces tecum would lie at the hands of such party 
to compel production by some third party, which it is implied 
could not be restrained. He cites for this purpose an obiter dictum 
of Bankes L.J. in the Court of Appeal in Weld-Blundell v. 
Stephens.“ This cryptic passage is hardly conclusive since it 
suggests merely that the law will not imply a contract not to 
disclose information in legal proceedings, but this envisages the 
confidence arising out of the supposed obligation not to disclose, 
and not independently of it. It is difficult to see how any of this 
outweighs the general principle that the equity applies to restram 
anyone into whose hands the confidential information has come 
whether parties to further litigation, or not. Indeed the injunction 
granted in Ashburton v. Pape restrained not only Pape but Nocton 
and a number of others who were certainly not party to Pape’s 
bankruptcy proceedings. The only limitations seem that established 
in Butler by Goff J. that it will not apply to public prosecutions, 
and presumably others which apply to the equity generally such 
as that it will not protect iniquity.” 

The result then is a massive equitable bolster to the protection 
afforded by privilege. This might prove not unwelcome to the 
Law Reform Committee which was clearly uneasy about the effect 
of the rule in Calcraft v. Guest, and the exclusion from privilege 
of some other confidential relationships. It seems though that it 
will come as a surprise, since the doctrine is totally ignored in 
its report. Corin TAPPER 


ETEY Smith ( 1 Mac, & G. 417; Ashburton v. Pape [1918] 3 Oh. 489. 


ae ad a AT might aaye pedi Toroa v. Samuel [1918] 8 K.B. 706, 
728, TM, but there a penal action as senimiilated. tor ese purposes to a 
criminal one, and in any event involved privilege, fro production of a oon- 
fidential document at the trial, in respect of w. ane a 


obtained, and not whether an ‘nyunetion could have been obtained, or what 


the position would have been if it had. It was thus like Caloraft v. Guest, 
not Ashburton v. Pepe 
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GOVERNMENTAL FACTORS IN Contracts OF PUBLIC AUTHORITIES 


Tux facts of Dowty Boulton Paul Ltd. v. Wolverhampton Corpora- 
tion * raise the question of the extent to which a local authority may 
be prevented by contract from exercising its statutory powers. 
This is, of course, one aspect of the wider problem of the scope of 
the doctrine of executive necessity as a defence to an action on a 
contract to which a public authority is a party. And this, in its 
turn, is a facet of the fundamental constitutional question of the 
extent to which a public body may, in the discharge of its govern- 
mental functions override a legal right that an individual could 
have asserted against a private person. Unfortunately, the inter- 
locutory nature of the proceedings in the instant case and the 
manner in which counsel for the corporation framed his argument, 
circumscribed the court’s analysis of the relevant problems. 

In 1986 the corporation had leased a plot of land to the com- 
pany: the conveyance also provided that the company should have 
access, for the purposes of flying and testing equipment incidental to 
ther business conducted on the demised land, to adjoining land 
that was vested in the corporation and used as an aerodrome. The 
right of access was to last for ninety-nine years or for as long as 
the airfield was maintained as a municipal aerodrome, whichever 
should be the longer. The corporation now intended to use the 
land for the development of a housing estate and the company 
sought an interlocutory injunction to restrain the defendant cor- 
poration from doing anything to cause the Board of Trade to deter- 
mine the existing licence for the aerodrome and from preventing 
the company from using the airfield for their lawful purposes. The 
plaintiffs were not granted the remedy sought on the ground that 
it would have been in essence mandatory, and have involved the 
supervision by the court of a continuing service contract of manag- 
ing the aerodrome.’ But, and this is the point with which this note 
deals, Pennycuick V.-C. thought that the plaintiffs had made out a 
prima facie case that they would be entitled to damages for breach 
of contract if the defendants prevented the plaintiffs from exercising 
the right of access granted to them in the conveyance, 

Counsel for the corporation conceded the validity of the licence 
granted to the company but argued that it should not be con- 
strued so as to render the corporation lable for a later exercise of 
their powers, as a housing authority, to build on their own land.’ 


1 [1971] 2 Alb B.R. 277. 
2 Redland Bricks Lid. v. Morris [1960] 9 All E.R. 578. 
3 Bee the Local Government Act 1988, s. 168 (1): “Any land belonging to a 
ea eon ang TOt rodolred for the purposed. for which ir wae eoqnired or 
since been appropriated ma eppropristed for any other 
approved by the Minister for which the loca} authority aro euthorised to 
acquire land." The Housing Act 1957, sa. 96 and 97 empower local authorities 
to eoquire land for the erection of houses and s. 90 provides that ‘‘ A local 
Eee eee pores o pa AA leh: may De. forthe, Eime Dalag verte 
in them’ for the purpose of erecting houses. See also the Local Authorities 
(Land) Act 1968, s. 2 (1) (2). 
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In support of this contention, it was argued that the corporation’s 
freedom of action was preserved by clause 5 of the conveyance which 
provided : 
“ Without prejudice to the corporation’s right to use dispose 
of or deal with their lands . . . as and for such purposes as 
they shall from time to time think fit the corporation shall not 
he exercise thereof unreasonably affect the rights of the use 
of the airport hereby granted to the company. 


Pennycuick V.-C. held that this ‘‘ very oddly-worded provision ”’ 
gave no help to the corporation’s argument, but a possible use that 
might be made of this restriction on ‘* unreasonably affecting ” the 
company’s rights is considered later. The cases cited by counsel * 
to support his construction of the licence were distinguished by 
Pennycuick V.-C. on the ground that they were “‘.. . concerned with 
attempts to fetter in edvance the future exercise of statutory 
powers otherwise than by the valid exercise of a statutory 
power. The cases are not concerned with the position which arises 
after a statutory power has been validly exercised.” * It is, how- 
ever, also fairly clear that his Lordship would have been unsym- 
pathetic to an argument that the licence was granted ultra vires 
the corporation.‘ 

Accepting for the moment that these cases can be successfully 
distinguished on this basis, reference might have been made to 
the decision of the Court of Appeal in Commissioners of Crown 
Lands v. Page " where the issue was whether a lessee from the Crown 
was justified in the non-payment of rent on the ground that the 
Crown, requisitioning the premises through the Minister of Works 
under the Defence Regulations 1989, had evicted him. The deter- 
mination of this question depended on whether the Crown had 
entered the premises wrongfully in contravention of an implied 
covenant in the lease granting the lessee quiet enjoyment. The 
court unanimously held that no such covenant should be implied 
which prevented the Crown from exercising its statutory powers. 
Devlin L.J., adopting the reasoning of Roche J. in Board of Trade 
v. Temperley Steam Shipping Co. Ltd." distinguished between an 
act done by the Crown that was directed towards non-performance 
of the contract, even if done for the public good, and “ an act done 


4 Principally, Ayr Harbour Trustees v. Ostwald (1888) 8 App.Cas. 628, York 
Corporation v. Henry Lestham d Sons Lid. [1034] 1 Oh. 557, Southend-on- 
Sea Corporation v. Hodgson (Wtokford) Ltd, [1968] 1 Q.B. 416 

5 Supra at p. 262. 

* Beo, na particular, his approval of Stouroliffe Hetates Oo. Lid. v. Bourne- 
mouth Corporation [191 SO een ee eee st p 
262 that, Povhere a power is exercised in ruch a manner as to creato a right 
extending over a term of years, the existence of that right pro tanto exolu 
fhe terili ol aibe talog peere ia Tipee of ie ame fobie matter, 
but there is no authori seo no principle on which t sort of 
exercino, could be held io bo invalid aa  feter om iho futuro enero o! 


T. 19607 ‘8 WLR. 448. 
26 LI.L.R. 76. 
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for a general executive purpose ”? which incidentally affected the 
contract but which was not done “‘ for the purpose of achieving a 
particular result under the contract in question.”?* Moreover, it 
is clear from the judgment of Devlin L.J. that the principle applied 
in Page was not confined to transactions entered into by the Crown 
that fettered the exercise of prerogative powers,’ for he stated that, 
“ where the Crown, or any other person, is entrusted, whether by 
virtue of the prerogative, or by statute, with discretionary powers 
to be exercised for the public good, it does not, when making a 
private contract in general terms, undertake .. . to fetter itself in 
the use of those powers, and in the exercise of its discretion.” 14 
Thus it might have been argued that the licence granted by the 
defendants in the Wolverhampton case should have been construed 
as subject to the exercise of the statutory powers vested in the 
corporation as housing authority to appropriate and develop their 
own lands, with the Minister’s consent, for building purposes. The 
difficulty wrth this argument, however, may be that there is a 
proviso to the Local Government Act 1988, s. 168 (1) to the 
effect that, ‘“ the appropriation of land by a local authority shall 
be subject to any covenant or restriction affecting the use of the 
land in their hands.” 

It has so far been assumed that Pennycuick V.-C. was correct in 
drawing a clear distinction between the cases which assert that a 
public authority may not invalidly fetter the future exercise of its 
statutory powers and the argument advanced by counsel that the 
terms of the conveyance, which were conceded to be valid, should 
not be construed as imposing fetters upon such a future exercise. 
But, with respect, the distinction is not so clear. First, in Page, 
decided on the construction point, the court reed on cases that 
were decided on, inter alia, the invalidity of the contractual terms, 
c.g., Ayr Harbour Trustees v. Oswald, William Cory & Sons Lid. 
v. City of London Corporation t and the Amphitrite case. 
Secondly, the formulations adopted for determining the invalidity 
of a contract made by a public authority bear a close resemblance 
to that adopted in Page in order to put a narrow construction upon 
the impHed covenant. Thus in Cory, Lord Asquith refused to imply 
a term in a contract for the removal of refuse that the defendant 
corporation would not exercise its statutory powers, as health 
authority for the Port of London, in such a way as to make the 
contract commercially impossible to perform, on the ground that 
guch a term would be an ultra vires fetter on the exercise and dis- 


1960] 8 W.L.R. 446, 460. 
rd Hvershed M.R. and Ormerod L.J. do not expressly stato the principle so 
ott al h Lord Evershed does treat as t the decision in 
iam Cory 4 Sons Ltd. v. City of London Corporation {1951] 2 K.B. 476. 
11 Supra at p. 458. Italics socal 
13 Bes note ee was not discussed in the judgment. 
13 (1085) 8 Ay cy eigeoo jadgm 
14 [1951] 2 ae 
15 [1921] 8 K.B. 800. 


Jam. 1972 NOTES OF CASES ‘ 91 


charge of the defendant’s powers and duties. Similarly, the House 
of Lords, whilst admitting the difficulty involved in reconciling all 
the earlier authorities, held in British Transport Commission v. 
Westmorland County Council ' that a conveyance by a railway 
company of a right of way over land acquired under statutory 
powers was ultra vires and invalid it would probably be incom- 
patible with the primary purpose of the undertaking, viz. the running 
of an effective railway system. Fourthly, the rationale underlying 
all the cases is the same, ie. a recognition that because the 
legislature has conferred powers upon bodies as organs of govern- 
ment to be exercised as they deem most likely to further the 
public interest, it is inappropriate to apply, stmpliciter, rules 
regulating the Hability of private individuals in transactions entered 
into to advance their own private interests. 

Although not cited by counsel, Pennycuick V.-C. relied on Stour- 
cliffe Estates Co. Ltd. v. Bournemouth Corporation ** as authority 
for the proposition that the transaction was not ultra vires the cor- 
poration. . . . In that case the defendant corporation had purchased 
from the plaintiffs land to be used as a pleasure ground, sub- 
ject to a covenant restricting the type of buildings to be erected 
on it. The statutory power’ under which the corporation 
had acquired the land authorised them to build lavatories, which 
they intended to do, but which fell within the ambit of the covenant. 
The corporation’s defence to an action for an injunction, that the 
covenant was an ultra vires fetter on their statutory powers, was 
rejected. At first instance Parker J. said, 


“. .. the covenant did not in any way preclude the corporation 
from using the land for the p ses or any of the purposes 
for which it was in fact hist merely preduded them 
from exercising with regard to such land certain ancillary and 
subsidiary powers with which they had been entrusted by the 
legislature. . . 


99 20 
. 


The case is thus distinguishable from the Wolverhampton case in 
that there the existence of the licence would prevent the cor- 
poration from developing the land at all in the exercise of their 
powers as a housing authority. It is also, perhaps, odd that 


11 Ch.D. 611 that a railway com hed capacity only to grant casements 
Svor thais land “witha vise to to lafa of thal aailway were rejected in 
favour of the teat of whether such a + was incom le with the primary 
rpose of the company. The Ayr Harbour case and Paterson vw. Provost of 
t. Andrews have proved difficult oases to fit into the incompatibility doctrine. 
17 [1958] A.O. 128. 
18 0] 2 Oh. 18. 
1% Public Health Act 1875, s. 164 as interpreted in Att.-Gen. v. Sunderland 
Oe Dalios supplied In affirming the the Court of Appeal 
. Italics supplied. i decision the Court of Appe 
Ayr Harbour Trustees on the ground that m thet case the 
covenant restricted an essential part of the undertaking for which the | 
powers had been conferred, pis. to use any part of the land for the building 
warehouses and a road. 


20 5 at i 
distinguished 
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Pennycuick V.-C. regarded the Bournemouth case as relevant, 
although like the others relied on by counsel for the corporation and 
distinguished in the judgment, it was argued on the basis of whether 
the covenant was ultra vires. 

If, however, the doctrine of executive necessity is relevant on 
the facts of Wolverhampton, either to invalidate the terms of the 
conveyance or, as a principle of construction, to restrict their ambit, 
should it have freed the corporation from liability ? One difficulty is 
that statements can be found in the cases to support propositions 
that the courts will allow no fettering at all of governmental 
powers,*) whilst in others, the courts stress the importance to the 
body of the power the exercise of which is affected by the con- 
tract **; in addition, the degree of the fetter, rather than the 
importance of the power, may be relevant. Pennycuick V.-C. 
pointed out that the widest statement of the principle would mean 
that public authorities were never bound by their contracts or dis- 
positions of land, except, presumably, where they stepped out- 
side their governmental capacity by acting maliciously or in pursuit 
of some aspect of the public good for which they were not respon- 
sible. The difficulty with the second view, as Lord Badcliffe 
pointed out in B.T.C. v. Westmorland C.C., is that there are 
problems in selecting the more important of the statutory powers 
and the point at which a fetter becomes unlawful. Pennycuick V.-C. 
did not define the precise scope of the corporation’s obligations 
under the conveyance but they appeared to require not only that 
the company should have access to the land but that the Corpora- 
tion should ensure that the land was maintained as a licensed 
airport.7* Had the Corporation merely been required to do nothing 
that would have mterfered with a simple right of access, then it 


31 6. . in Ayr Harbour Trustees v. Oswald (1683) 8 App.Cas. 628, 684, Lord 
Blackburn said that . Powers conferred ... are Parod to to them . 
to be used for the fartherance of the object whioh the legislature hes thought 
sufficiently for the public good to justify it in intru them with such powers; 


and, ently, that a contract to bind and their successors 
not to use wors is void.” ork Corporation v. Henry Leetham 

d Sons Lid TOT T Om 557 Pes epee Dy nk eid Page (swpra). 

22 Bee, 6.9. Bir District Electric Supply Oo. Ltd. v. Southport Corporation 
A.O. soi epee the judgment of Lord Sumner. In the Amphitrite 

el 8 K.B. ) Bowlats J. was clearly influenced by the consideratton that 
ot ontec purported to fetter the Crown's discharge of its function of 

ence 


2 In C , the Court appears to emphasise the width of the scope of arsed 
in the wp Tation’s legislative function ss port health authority. Conversel 
in R. v. Inhabitants of Leake (1888) 5 B. & Ad. 467 it was held that 
remoteness of the possibility that the grant of a right of wey would fetter 
the actual exercise of the power rendered it valid. 

m The existence of a statu power to dispose of property by lease may be 
nonetheless construed as subject to the doctrine of executive necessity. In 
Cory, the City of London Corporation made the contract under a statutory 

authorising them to enter into contracts that were necessary for the 
dincharge of their Br a 

a5 [1058] A.C. 126, 

36 For the relevant eae of regniation ges Civil Aviation Act 1949, ss. 8 ee 
10 (1), and Air Navigation Order 1066 (S.I. 1966 No. 1184), art. 64 (1) ( 


Jam. 1972 NOTES OF CASES 98 


might be argued that whilst the Corporation was entirely prevented 
from exercising its powers as a housing authority with respect to 
this piece of land, it could discharge its functions by acquiring 
extra land or building on other land already vested in them.” But 
in so far as they were obliged to maintain the land as an airport, 
that appears a complete fetter on a statutory power, and invalid. 

It might also be argued that the problem in Wolverhampton 
could be approached by using the principle that was considered in 
Westminster Bank Lid. v. Beverley B.C.™ where, at first instance, 
Donaldson J. stated that an exercise of discretion was subject to 
judicial review by the courte on the ground of unreasonableness: 
‘¢. |. a reasonable man faced with the need to restrict the freedom 
of the individual for the benefit of the community and faced with 
two possible courses of action only one of which involves compen- 
sating the individual, must surely adopt that course.” ° Although 
this principle, as stated, was subject to criticism on appeal and was 
not applied in the statutory context of the case, it could, perhaps, 
be applied here. For the Housing Act 1957 sets up machinery for 
the compulsory acquisition of land and the payment of compen- 
sation by local authorities for the purpose of providing housing **; 
land, for the purpose of this Act is defined as including “‘ any right 
over land,” a phrase arguably wide enough to cover a contractual 
licence.*? Moreover, the fact that the general power contained in 
the Local Government Act 1988 to appropriate land for other statu- 
tory purposes was passed before the more specific provisions of the 
Housing Act 1957 affords a ground for distinguishing Westminster 
Bank.’ It could also be maintained that this was the parties’ 
intention when they provided in clause 5 of the conveyance that 
the corporation’s freedom of action should be preserved except in 
so far as measurea that unreasonably affected the company’s right 
of access. It is submitted, therefore, that the correct solution of 
the problem is that the terms in the conveyance were ineffective to 
prevent the corporation from exercising its powers of compulsory 
acquisition and that the compensation payable should be assessed 
on the statutory basis. And that the Housing Act pro tanto 


27 In Re Staines U.D.O. Agreement [1969] 1 Oh. 10 an agreament whereby a 
planning authority papot to fetter its exercise of statutory powers in 
Tespect of one piece of land was held to be ultra vires. But in Rhyl Pr D.d. v. 

1 Amusements Ltd. [1959] 1 All E.R. 257 Harman J. might have been 
illing to hold that the local authority had been in breach of contractual 
duty to “ppt the Minister for the consent necessary for a valid lease. 

as paže) a .B. 104. 

39 Supra at p. lid. 


481. 
32 Note also the proviso to L.G.A. 1988, s. 163 (1), supra at p. 90. 


04 THE MODERN LAW REVIEW Vor. 85 


restricted the corporation’s freedom to appropriate and develop 
their own land for housing purposes without paying compensation 


for the infringement of the company’s right.?? 
J. M. Evans. 


ADMINISTRATIVE Law AND NATURAL JUBTICE 


JupicraL dicta denying the existence of administrative law are well 
known.’ Malloch v. Aberdeen Corporation * is therefore of interest 
as providing judicial support for the view that administrative law 
does exist. Three members of the House of Lords held on an 
appeal from Scotland that a teacher dismissed by a local authority 
had the right to a hearing before dismissal. Of the three majority 
speeches Lord Wilberforce’s is the most interesting. The appel- 
lant’s challenge to the respondents’ action, he said, ‘‘ raises a 
question, in my opinion, of administrative law.” The considerations 
in the case of an employee which determine whether he has been 
validly dismissed are ‘‘ to be tested broadly on arguments of public 
policy and not to be resolved on narrow verbal distinctions ” (p. 
1298). Twice again in his speech Lord Wilberforce referred to 
“ principles of administrative law.” Judicial support for the exis- 
tence of separate rules of administrative law had bean demonstrated 
before Malloch. Thus in Breen v. A.E.U.* Lord Denning had said, 
perhaps a little over optimistically, ‘ It may truly now be said that 
we have a developed system of administrative law.” Lord Diplock 
has in even more general terms and at greater length asserted the 
existence of a body of rules which he calls “ public law.” In 
Ranaweera v. Ramachandran + he dissented from the majority 
view of the Privy Council, on an appeal from Ceylon, on the ground 
that the question whether a body established by statute was a 
servant of the Crown could not be settled by applymg the tests 
appropriate to the private law relationship of master and servant. 
Referring to English law he said 
“ No one would suggest that except as respects her personal 
staff there exists between Her Majesty as a natural person and 
a ‘ servant of the Crown’ a legal relationship which possesses 
the characteristics of the relationship of master and servant at 
common law, namely, that Her Majesty can give instructions 
as to the manner in which the servant of the Crown performs 


33 Bee also Att.-Gen. v. Horner (1884) 14 Q.B.D. 245, 256 where Lord Esher 
stated that, “It is a proper of construction not to construe an 
Act of Parliament as interfering with and injuring persons’ rights without 
compensation, unless one is obliged so to construe it. 

1 Ridge V. Baldwin [1964] A.O. 40 por Lord Reid at p. 72; Re Grosvenor 
Hotel (No. 9) [1 Ch. 1810, per Salmon L.J. at p. 1281 where, however, 
the Lord Justice was concerned by the existence of droit adminis- 
tratsf to assert, not deny, the control the courts over the executive. 
Bee further, de Smith, Constitutional and Administrative Law, at p. 509. 


2 2 All H.R. 1278. 
3 2 W.L.R. 742, 740. 4 [1970] 2 W.L.R. 500. 
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his work. On the contrary, Her Ministers, a, their advice, 
control the manner in which Her Majesty herself performs her 
duties under public law. Yet so far as J am aware it has never 
been suggested that Ministers of the Crown are not included in 
the expression ‘ servants of the Crown ° ” (p. 508). 


Still more striking is the same judge’s lengthy analysis in Dorset 
Yacht Co. v. Home Office! of the basis of public authorities’ 
tortious liability. Lord Denning had in the Court of Appeal made 
explicit the fact that talk of “ duty ” or “ no duty ” is simply a 
way of limiting the range of liability for negligence which, at bottom 
is a question of public policy. Lord Diplock in the House of Lords, 
went further and emphasised a distinction between “‘ the public 
law concept of ultra vires? and the “ civil law concept of neg- 
ligence ” (p. 1067).* 

To the objection that resort to Lord Wilberforce’s broad public 
policy approach will lead to uncertainty it can be replied that the 
law relating to natural justice has already been described as being 
endowed ‘ with a kaleidoscopic unpredictability.”’* In Lord 
Wilberforce’s own words the existing case law appears, ‘‘ illogical 
and even bizarre,” a consultant for example being denied a right 
to a hearing while a houseman is given such a right *; a professor 
being denied the protection given to a student. In Maloch’s 
case itself the narrow verbal approach produced an equal division 
of opinion among the other four law lords. Lord Morris even 
managed to quote, in support of his view that Malloch had no right 
to a hearing, words of Lord Reid in Ridge v. Baldwin although 
in the instant case Lord Reid held that there was a right to a 
hearing. 
In view of the public law element and the presence of statutory 
provisions it may be dangerous to argue from Malloch to other 
fact situations but the speeches raise two other matters of interest. 
First, does the power of a master to dismiss at pleasure inevitably 
entail the denial of a right to a hearing? Despite dicta to that 
effect in Ridge v. Baldwin there is something to be said on the 
grounds of reason and authority to the contrary.‘° Lord Reid in 


5 per] A.O. 1004. 

a ‘remarkable caso’ (Zamir, The Deolaratory J , P. 146) of 
MoClellend v. N.I. General Health Service Board TT] 1 WR. 504 
might even be adduced as a decision of the House of Lords ising a 
principle of public law—that « dismissal of a servant in breach of contract 
may not merely wrong but ineffective. Lord Guest in Malloch dissented 
not only on the question of a right to e hearing but also on this very point: 
“ If reduction is competent in such a case [where the relationship is one of 
master and servant] it would compel specific performance by the master of e 
contract ' (p. 1208). 

T de Smith, P: oit., p. O57. 

8 Barber v. Manchester Regional Hospital Board [1958] 1 W.L.R. 181; Palmer 
v. Inverness Hospitals Board, 1068 8.0. S11. 

9 Vidyodaya University of O lon v. Silva 1 W.L.B. T7; R. v. Aston 
University Senate, om p. Roffey [1989] 2 Q.B. ; Glynn v. Keele University 

971] 1 W.L.B. 487. 
10 (1967) 30 M.L.R. 288, 202. 
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Malloch at least accepted that it was “perfectly sensible for 
Parliament to say to a public body, ‘ you need not give formal 
reasons but you must hear the man before you dismiss him’ ” 
(p. 1282). Lord Wilberforce emphasised that it is the very possi- 
bility of dismissal without reasons being given that may make 
it all the more important for a person to be able to state his case 
and if denied the right to do so, to be able to have his dismissal 
declared void (at p. 1296). Secondly is it a good reason for 
denying a hearing that the employer is bound to dismiss the 
employee, for example as here because of the terms of a statutory 
instrument? Again the majority thought not, on the ground that 
the employee might convince the employer that the law was not 
as the employer thought it to be.11 Lord Simon reserved his 
opinion on the position where a hearing could only be a useless 
formality—but will the courts in the present climate of opinion 
hold in any circumstances that the formality of a hearing would 
be useless ? 
PAUL Jackson. 


Tae DUTY to Inqume AND ESTOPPEL 


Porter v. Porter + is “ another case on the much argued problem of 
estoppel in matrimonial causes ” * but it is of particular importance 
since the wife’s application for maintenance fell to be dealt with 
under section 5 of the Matrimonial Proceedings and Property Act 
1970. 

The husband had been granted a decree nisi on the ground of 
his wife’s desertion. At the hearing of her subsequent application 
for maintenance, the wife wished to raise the allegations of cruelty 
pleaded in her answer, as evidence of the conduct of the parties. 
The husband’s solicitor maintained that the issue of cruelty was 
res judicata, the registrar so held and the wife appealed from his 
decision. 

Ormrod J. followed Porter v. Porter? and Tumath v. Tumath.* 
It was now settled that there was no rule of public policy which 
inhibited parties from raising in maintenance proceedings allega- 
tions relating to their conduct, even when those could have been, 


H A view supported fo some extent by oases such as The Queen v. Smith, oc p. 
Harris (1844) 5 Q.B. 614: natural justi i a hearing even where 
misconduct by parish clerk was committed in loar’s presence because of the 
possibility of roving lack of mens rea or pleading mitigating factors; Ridge 
V. Baldwin [1064] Ore D: chief constable entitled to be heard before 
dismissal al e y his evidence st earlier criminal p i 
convicted ai on of his own mouth, Bus Gynn v. Keele iaaa 
[1071] 1 W-L-R. 457 shows that the courts may not be prepared to award a 
remedy for æ breach of natural justice in such circumstances. 

1 [1971] 2 Al} E.B. 1087. 
3 Per Ormrod J. at p. 1089. 


: 199%] 8 All B.B. 640. 
4 [1970] P. 78. 
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but were not, raised on the trial of the suit. But this was subject to 
the general rules of res judicata. In ancillary proceedings, estoppel 
per rem judicatam operated to prevent a party from challenging the 
ground on which the decree was pronounced in the suit and from 
attacking the express findings of fact of the trial judge. Conse- 
quently, the wife could not be heard to deny that she had deserted 
the husband as that was the basis of the decree: but, while she 
could not attempt to set up just cause, there was no reason why, 
in the circumstances, she could not raise any matters of complaint 
against the husband by way of mitigation of her desertion. 

It is, however, a nice point whether this approach is still sound 
now that the 1970 Act has come into operation. The wording of 
section 5 (1) is in marked contrast to that of parallel provisions in 
earlier legislation,’ and appears to invest the court in maintenance 
proceedings with an inquisitorial function. 

The section commences: “ It shall be the duty * of the court in 
deciding whether to exercise its powers under section 2 or 4 of this 
Act in relation to a party to the marriage and, if so, in what manner, 
to have regard to all the circumstances of the case . . .?? Contrast 
for example, the Matrimonial Causes Act 1965, s. 16 (1) (a) ': 

** On granting a decree of divorce or at any time thereafter... 
the court may," if it thinks fit . . . make one or more of the following 


orders— 


(a) an order requiring the husband to secure to the wife, to the 
satisfaction of the court, such lump or annual sum for any 
term not exceeding her life as the court thinks reasonable 
ai Ae sake ee adn (if any), his ability and the 
conduct of the parties; . 


Both Sachs J.” and Waea J.’° have emphasised that one 
must look to the phraseology of a statutory provision to see whether 
the court is enjoined to inquire into all the circumstances of a case. 
If it is correct that section 5 creates an inquisitorial fonction—and 
the word ‘“‘ duty ” in particular suggests that this is so—the 
court would then have a discretion to enforce the estoppel or allow 
the parties a relitigation of the relevant facts.'' Denning L.J. put 
it thus in Thompson v. Thompson 1*: 

pedan a ea T 
and in in vious tion, o f0) 
that ay aoe ra to hold peer peso all over again: 
but if the court is not so satisfied, it has a right and a duty 


oe 15-4 of the Matrimonial Causes Act 1965. 
rT rentia ia now repealed. 

y italics. 
E Hall [1960] P. 118, especially aè pp. 124 et seq. 


10 Field v. Fisld [1964] P. 886, crpeially ai p- 850. 


11 See, generally, Spenocer- -Bower or, Res Judioata (2nd od.), pp. 308 


12 9SH P. 19, 99. 
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to inquire into it afresh. If the court does decide to reopen 
the matter, then there is no longer any estoppel on either party. 
Each can go into the matter afresh.’ 


While frequent recourse to this power should be unlikely,’ 
nevertheless, exceptional cases can arise. An example of such was 
discussed by Wrangham J. in Warren v. Warren and Russell.* His 
Lordship surmised 4: 

“ It is clear that the withdrawal of a triable case might well 
result in injustice if the party withdrawing it were in any way 
prevented from raising the same points in any later maintenance 
proceedings. In Field v. Field,’ it was held that the husband 
whose prayer for dissolution on the ground of adultery had 
been rejected after his wife had denied adultery on oath at the 
trial of the suit, was pelea) ee from alleging adultery in later 
maintenance proceedings. is result might always occur if at 
the trial of the suit in which one charge had been withdrawn, 
the other party gave evidence in disproof of the withdrawn 
charge.”’ 

In such circumstances, it is submitted, the power to waive 
estoppel per rem judicatam could be most useful. 

Joseru M. THOMSON. 


ADULTERY AND [NTOLERABILITY 


Goodrich v. Goodrich,! the first reported case on the Divorce 
Reform Act 1969, concerns the interpretation of section 2 (1) (a) 
of that Act. This reads: ‘“‘ The court . . . shall not hold the 
marriage to have broken down irretrievably unless the petitioner 
satisfies the court . . . (a) that the respondent has committed 
adultery and the petitioner finds it intolerable to live with the 
respondent.”’ 

The facts of Goodrich, so far as they may be elicited from a 
rather sparse judgment of Lloyd-Jones J., were that a husband was 
cross-petitioning for divorce under the 1969 Act in answer to the 
wife’s petition for divorce, filed in 1970 and accordingly governed 
by the old legislation. She alleged that the husband had treated 
her with cruelty, allegations which were subsequently negated to 
the court’s satisfaction, and which are only material in so far as 
unfounded allegations of cruelty may constitute intolerable conduct 
tor the purposes of the husband’s petition. She had, furthermore, 
committed adultery with, it seems, her nephew. The husband, who 


13 For example, {+ matters litth to Mrs. Porter that sho cannot plead just cause, 
because evidence of her hnsband’s conduct can be led to mitigate her desertion. 
pee ene t was his adultery. 


But it mi 
i fine) a Bie 


18 Supra, note 10. 
1 OSM] 2 All AR. 1840. 
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wanted to keep the family (there were two children of school age) 
together, had “‘ overlooked ” her misconduct and ‘‘ when the case 
was first called on . . . was still anxious to be reconciled if possible 
to his wife.” It was when reconciliation attempts were 
“ spurned ” by the wife that the husband cross-petitioned. By 
an accident of litigation the wife’s petition came up for hearing 
at a time when any cross-petition would be governed by the new 
law. The case is thus complicated by the time factor. Any other 
solution was rejected in Willson v. Willson,™ upon the basis that 
a cross-petitioner should not have a choice of ‘ laws.” 

The sole ground of divorce upon which the husband could base 
his petition was that the marriage had irretrievably broken down 
(s. 1). There was little doubt of this: both parties wanted a 
divorce, the wife had refused reconciliation and she persisted in 
making unfounded allegations about her husband. But this is 
insufficient proof for the purposes of the Divorce Reform Act. 

Putting Asunder ? had argued that irretrievable breakdown was 
to be pleaded generally and proved by inquisition.t But the Law 
Commission eschewed inquisition as ‘‘ not easily triable,” unpre- 
dictable, vague, lengthy and expensive.° The fallacy underlying 
their fear is laid bare in Goodrich, a case which, it is thought, is 
not untypical. It is difficult to see how breakdown would not have 
been proved here without more ado. However, the Law Commis- 
sion’s advice was heeded by those private members who piloted 
the Act. And so the divorce legislation sweeps an unhappy course 
between the Scylla of Putting Asunder and the Charybdis of Field 
of Choice: section 1, making irretrievable breakdown the sole 
ground of divorce, is faithful to Putting Asunder’s philosophy; 
section 2, which lays down sets of facts upon which breakdown is 
presumed, heeds the Law Commission’s pragmatism. 

In retrospect the husband’s best course might have been to 
allege that breakdown was due to the wife’s intolerable conduct 
which was such that he could not “‘ reasonably be expected to live 
with her’? (s. 2 (1) (b)). Clearly his counsel anticipated difficul- 
ties in proving this and, rightly so, for reasons which will become 
apparent in this note; and it was only during the course of the 
proceedings that he sought leave to amend so as to allege further 
the wife’s intolerable conduct. He relied, principally, therefore, 
upon section 2 (1) (a). 

The wife had admitted her adultery, but (1) was the husband 
required to find this intolerable? And, if so, had he found it intoler- 
able? Counsel for the wife attacked the husband’s conduct. He 


2 Ibid. at p. 18410. 
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had not found the adultery intolerable. He had in fact condoned 
it. He was willing for reconciliation right up to the last moment. 
But the judge took the ground from under counsel’s feet by holding 
that section 2 (1) (a) did not require the petitioner to find the 
adultery intolerable. Provided, he held, the wife had committed 
adultery, the husband was ‘‘ not debarred from coming . . . to the 
court and alleging . . . that in fact having regard to the attitude 
of the wife in this court he found the idea of living with her again 
intolerable.” ® The implications of this interpretation are strange 
and far-reaching. 

How did Lloyd-Jones J. substantiate his reasoning? In truth 
he did not, but comforted himself with the authority of Rayden," 
which was raised in authority to the status of at least another first 
instance judge. And, who said we do not have la doctrine in this 
country ! 

The following passage appears in the latest edition of Rayden: 
“. . . while it would seem enough for a petitioner simply to 
say: ‘I find it intolerable,’ some reason, explanation or justifi- 
cation for the assertion should be given, so that the Court... 
might see that the petitioner is genuine in asserting that he or 
she finds it intolerable to live with the respondent. It is not 
clear whether the two phrases are to be read together so that 
words such as ‘in consequence’ should be inferred after the 
word ‘ and,’ or whether there are two independent require- 
ments; but it is submitted that the two phrases are, in the 
context, independent of one another.” * 


This interpretation was supported to some extent by Lord Simon 
in his Riddell Lecture,’ and is found in Passingham,” Tolstoy," 
Bromley | and, to a lesser extent, in Mrs. Levin’s article. On 
the other hand, the view that adultery and intolerability must be 
causally linked finds the support of Barton ** and is pressed in 
the author’s Current Legal Problem. It is submitted that the 
latter view is the correct one and that Lloyd-Jones J.’s reliance on 
Rayden is misplaced. 

On Rayden’s side one may admit that grammatical construction 
dictates that “and ” in section 3 (1) (a) performs a disjunctive 
role. Further, that when amendments were moved to make it 
quite clear that there was a causative link between the two limbs, 
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they were rejected by the sponsor of the Act.1* And yet the m 
both textual and social, and common sense cry out against this 
interpretation. 

Rayden refers to the context but takes a narrow construction 
of this. His reference to section 8 (8) (a) is not understood by 
Lloyd-Jones J. What section 8 (8) (a) lays down is that post- 
adultery cohabitation, provided the period does not exceed six 
months, is to be “ disregarded in determining . . . whether the 
petitioner finds it intolerable to live with the respondent.” Now 
it is difficult to see why the legislature would have found it neces- 
sary to include this provision if living together after adultery was 
not evidence that the petitioner did not find this intolerable: the 
inference must be that it is the adultery which is intolerable.” 

Rayden’s mistake, endorsed without argument by Lloyd-Jones 
J., is impliedly to assume that the “ reason, explanation or justif- 
cation ” 1 for asserting intolerability cannot be the adultery itself. 
And even if, as Rayden goes on subsequently to suggest, the two 
limbs of section 2 (1) (a) were “‘ independent of one another,” 
this would only mean that the petitioner was not obliged to find 
the adultery intolerable, not that he was precluded from so doing. 

But the “ disjunctive ” or “‘ independence ” thesis cannot be 
right. For, if the petitioner were allowed to plead that the respon- 
dent had committed adultery and he found it intolerable to live 
with her for some reason quite unconnected with the adultery, 
then section 2 (1) (a) would become a handy peg upon which to 
hang what, in truth, might be little more than incompatibility. 
Can it be that Parliament intended petitioners to circumvent the 
strictures of section 2 (1) (b) by using section 2 (1) (a)? This 
would be the result of this thesis. Two illustrations will establish 
this point. 

(A) R has committed adultery. P does not find living with R 
as a result of this intolerable, but cannot tolerate life with R as 
she has dyed her hair pink. This may be a “‘ genuine ” 1 explana- 
tion for this particular petitioner. It is assumed that R’s conduct is 
not sufficiently ‘‘ grave and weighty ” to constitute intolerable 
conduct for the purpose of section 2 (1) (b). 

(B) P2 would like to marry his secretary. He takes R2 to a 
wife-swapping party. R2 succumbs and commits an adulterous 
act. P2 may need to string together a few incidents of marital 
disharmony but, remembering that connivance and conduct 
conducing are no longer bars to divorce, he should secure his decree. 

But assume that R2’s act of conjugal unkindness were not 
adultery but some other act, and assume again that it is an act 
encouraged by P2, can anyone think that a petition relying on 
section 2 (1) (b) would succeed? It would certainly fail because, 


16 See H.C. Official Report, Standing Committee B, cols. 20-28. 
17 Cf, Barton (1970) 86 L.Q.R. 848, 849-850. 


102 THE MODERN LAW REVIEW Vor. 85 


even if the act were “‘ grave and weighty ” it is difficult to see how 
reasonable spouses in the position of ‘* this man and this woman ” 1 
could find R2’s behaviour such that P2 in these circumstances 
could not tolerate cohabitation. 

In other words, P and P2 might both succeed in a petition based 
on section 2 (1) (a), provided Rayden’s independence thesis, con- 
firmed in Goodrich, were followed. 

Proponents of this thesis will doubtless point out that adultery 
is a special case, it is not just another example of intolerable 
conduct. They will maintain that the rationale of the retention 
of adultery as a separate category is that it is the matrimonial 
“ offence ” par emcellence,’® and, therefore, should not have to 
satisfy the tests of section 2 (1) (b); they might even argue that 
these are built mto the concept itself. But in (A) should society’s 
view of an act prevail over P’s view? The law’s concern is with 
the breakdown of a particular marriage, not an objective state of 
affairs. What Parliament has said is that breakdown may be 
presumed from an adulterous act, but, surely, only where it has led 
to the breakdown. And in (B), are we not indulging in a legalism * 
even to call R2’s act adultery? 

To return to Goodrich, Lloyd-Jones J. held that the marriage 
had irreparably foundered (which was patent), that the wife had 
committed adultery (which was admitted) and that the husband 
found it intolerable to live with the wife “ having regard to the 
attitude of the wife in this court.” * He thus found it unn 
to comment on the husband’s conduct im relation to the wife’s 
adultery. The interesting question, thus rendered otiose, was 
whether in relation to a 1971 petition alleging breakdown and 
relying on a 1970 adultery, section 9 of the Divorce Reform Act 
which abolishes condonation is to be applied retrospectively, and, 
if so, whether section 8 (8) of that Act is also to have retroactive 
force. Lloyd-Jones J. seems to have assumed that both provisions 
were retrospective. Is this the proper solution? In so far as 
the Act improves the lot of the petitioner, by, for example, abolish- 
ing Herridge v. Herridge,™ the respondent is deprived of a defence 
to a petition in existence at the time of resumption of cohabitation. 
Further, in some cases it places the petitioner in a worse position 
than he was under the old law. So, a wife who continues to live 
with her husband for seven months after his adultery becomes 


18 Per Lord Reid in Golins v. Gollins [1964] A.O. 644, 660. oo oe 
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known to her cannot use section 2 (1) (a). Yet, under the old law 
she could even be sharing his bed and a petition for adultery could 
not be ruled out, provided there was no forgiveness and no re- 
instatement.* Thus it may be thought to cut both ways. None- 
theless, an authoritative pronouncement on the temporal scope of 
section 9 and section 8 (8) (and, of course, section 8 (4) and (5) ) 
would be welcome.” 

The husband in Goodrich thus secured his divorce on the basis 
of an adultery which he was prepared to overlook plus the rejection 
of an offer of reconciliation. In that the marriage had irretrievably 
broken down and that the wife bore at least the majority of the 
blame for this, the decision achieves a just result. But hard cases 
make bad law. There are few better examples of this old adage 
than Goodrich. It is thought that, in the majority of cases, both 
parties will want a divorce, so appeals will be rare. One must, 
therefore, hope that first instance judges will in the future think 
out the implications of their decisions and not merely follow 
doctrine, however eminent or authoritative. 

M. D. A. FREEMAN. 


M See, 0.9. Ford v. Ford and Stanford [1070] 8 All E.R. 188. 
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Tue Encu Juper. By Henry Cecu (His Honour Jupex Lron). 
The Hamlyn Lectures. 1970 [London: Stevens and Sons. 
177 pp. £1-75.] 


Herr Cecil's Hamlyn lectures are an attempt to provide a profile of the 
modern judge “with all his virtues and imperfections” but although he marks 
a few minor blemishes here and there this book will hardly serve as a serious 
ertiique or even evaluation of the subject, 

One extremely curious feature of the book is the constant use Cocil makes 
of views about the judges of people be consulted, The nature of this process 
of consultation is never revealed but we learn that before writing his lectures 
Cecil “made extensive inquiries from most sections of the population (in and 
out of prison) to find out what people, who are able to express an opinion, 
think of the present judges.” The book is Jarded with lengthy quotations from 
unidentified sources notably students, schoolboys, and journalists—which are 
apperently put forward as representative of their particular group. (A 
typical example, except that it is brief, is the paragraph “Both sides of 
industry give the Judge a good character. A distinguished trade unionist has 
an enormous edmiration for judges and has been ‘impressed and strock not 
only with the justice they dispense but with their fairness and helpfulness in 
secking to establish the truth’ While from the management side comes the 
comment that Judges are human and subject to the frailties of human nature 
but that ther ability must always be undoubted”) 

This is hardly above the level of journaKem—with the défference that the 
Journalist usually identifies those he is quoting. As a way of revealing what 
people think about judges it is manifestly and totally inadequate since no 
information is given as to what questions were put, nor how those consulted 
wero thought to be representative of any group of the community, nor to what 
extent others consulted held the same or different views. It is dificult to credit 
that the endless quotations are put forward serlously ag representative and 
yet, if they are not, what is their role? If they are there as a more dramatic 
way of expressing opinions for discussion, the device seems a clumsy one 
which takes an enormous amount of space to little advantage, and which is 
open to the serious objection that it lends a spurious air of importance to the 
viows 

But this is to criticise what is mainly an unhappy styHetic technique. What 
however of the content? The views expressed are mainly civilised, Hberal, 
humane. Judges should not for instance allow thelr personal feelings to 
obtrude; even when convinced of the guilt of a defendant they should never 
sum up for a convictlon—even though the pube would not necessarily blame a 
Judge who did. 

On judicial manners, Cecil criticises the few amongst his brethren who do 
“occasionally say wounding or hurtful things to or about witnesses, counsel or 
solicitors and the person concerned has no remedy.” Sometimes the reason was 
simply that the judge had not fully considered the impact his remarks would 
have (“You are a worthless woman,” said when sentencing a defendant to a 
year’s suspended sentence.) One of the troubles was that a judge “is treated 
b court with a subservience and flattery which probably obtains nowhere 
else and as he probably gets a similar kind of treatment outside court, it im’t 
good for some of us.” Quite frequently the victims of these off-the-cuff 
criticisms were soHcitors and not infrequently they turned out to be completely 
unjustified, 


Cecil suggests that this would not happen if all judges had to serve a 
probationary period as Recorder which would weed out the most obviously 
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unsuitable. There is also merit in Cecil’s plea that new Judges should speci- 
fically be warned of such things as the danger of making unfair remarks, of 
summing up for a conviction and of the need to help witnesses. Consideration 
might even be given he thinks, to some sort of three- to six-month course on 
aspects of Judgemanship. 

Cecil denies that a significent number of judges are as remote as is often 
suggested. “Nearly all travel by public transport, many help with the washing- 
up and most have learned from personal experience how the man on the 
Clapham omnibus lives. Most if not all have rato and television and have 
heard of the Beatles even if they do not all listen to them.” He tells an 
engaging story of his own court when he allowed Screaming Lord Sutch to 
appear before him dressed only in a tiger skin. (“It seemed to me that it 
was not my business to dictate to people what they should weer in court, pro- 
vided thelr dress was decent and not intended to bring the court into contempt. 
... In fact Mr. Sutch turned out to be a very sensible young man who 
conducted his case with courtesy and ability.”) 

One of Cecil's pre-occupations verging on an obsession, ls the integrity of 
the Bench. It is his fears for what might happen to the Bench that impels 
him to oppose the appointment of solicitors to the Bench—cren as stipendiaries 
or chairmen or deputy chairmen of quarter seasions which they are already. 
Not that solicitors are all crooks. (“I have met solcttors who are completely 
honest in the ordinary sense of the word ... but nevertheless they have not 
appreciated the extent of the integrity required of the barrister. This is no 
doubt partly due to the fact that they have not been brought up in thelr pro- 
fessional Hfe in the tradition of the Bench and Ber. The idea of sightly 
misleading a judge, let alone positively misleading him is anathema to the 
average barrister.”) Although Cecil admits that most soHcitors have equally 
high standards to those of barristers some do not and “the danger {s that 
someone unsuitable might slip through and we cannot afford one appointment 
of that kind.” 

This seems a thin basis for denying the entire solicitors’ branch of the 
profession access to the highest honours of the profession and the public the 
advantage of a wider choice in selecting judges. Of course we could afford 
the occasional bad choice from among solicitors just as the system now survives 
in spite of a number of incompetent or rude, or injudicious Judges drawn from 
the Bar. Appointments from the ranks of soHcttors would have to be bad 
beyond all reasonable expectation to justify the fear that they would dilute the 
fair name of British justice. (It js also perhaps worth saying in parenthesis 
that tt is a bit exaggerated to suggest that barristers never knowingly mislead 
a judge. This happens every day of the week when counsel carefully steers 
his witness round a point in his evidence which he knows to be “ dangerous” 
or when he simply does not call a witness whose evidence he has reason to 
believe will be “unhelpful.” The only reason this is not disapproved of as 
dishonourable is that ft is an accepted part of the game theory of the trial 
process.) 

The judge displays ignorance about a less than glorious chapter in the 
history of legal education. Speaking of the period before the mid-nineteenth 
century as one with some of the finest Judges we have ever had, he says “so 
the system [of no Bar examinations] seems to have worked well, but no doubt 
it reHed on the fact that most barristers first studied law at a university. That 
was where they acquired their theoretical knowledge.” Yet in 1846 the Selec- 
tion Committee of the House of Commons reported that “no legal education 
worthy of the name is at this moment to be had.” Both Oxford and Cambridge 
had two professors but there appeared to be neither lectures, nor examinations 
por indeed any law students! As to whether the system worked well, Lord 
Campbell in his evidence to the Select Committee sald “all the great men 
who have acquired eminence in the Profession of Law in England would have 
been equally great if they had hed a regular legal education and many of them 
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would have performed thelr dutes in a still more distinguished and satis- 
factory manner; while many of those who have acquired high office In England 
by thelr abilities and thelr interests, being deficlent in legal acquirements, have 
not performed the duties assigned to them at all in a manner so well as 
they would have done if they had been more particularly and more 
systematically educated.” 

On whether Judges should wear wigs and robes Cecil makes the point that 
it helps to give the law an authoritative and impersonal look, (“I suspect 
that, if you put the prisoners walking around tho exercise yard at Wandsworth 
prison into judicial robes and sat them on the Bench everyone would think 
how learned they looked, Conversely, if you took all the members of the Court 
of Appeal, put them into prison uniform and walked them round Wandsworth 
prison yard, visitors would note their near-set cyes, receding chins and low 
foreheads.”) In his view, Judges would not recevo the same attention if 
dressed in ordinary suits. 

But although much of the book is a re-affirmation of received liberal- 
conservative wisdom there are some expressions of view that are more radical 
One is that sentencing should be taken over by a panel of say a doctor, social 
worker and lawyer or at least that such a panel would have power to review 
a Judges sentence and alter it up or down. Before sentence was passed one 
or more members of the panel should interview the prisoner and try to sec 
“what makes him tick.” Another controversial opinion is thet accident cases, 
starting with personal injuries cases arising out of road accidents, should be 
taken away from the courts. Cecil objects to the unfairness of making an 
award of compensation depend on proof of negligence when the entire com- 
munity uses the roads, no one has an accident on purpose and proof of 
anything in a court is something of a lottery dependent on fallible human 
testimony and falHble human evaluation of evidence. 

Nevertheless one is bound to say that as a whole the book is thin gruel. 
The lectures are pleasant, chatty and anecdotal in the normal tradition of 
Judicial writings in this country but they contain Mttle that is new and little 
of substance to nourish the student of the English legal system. 


Micart Zax. 


Tue Orser Love: An Historical and eiia A Survey of 
Homosexuality in Britain. By H. Moxrcomeny Hype. - 
don: Heinemann, 1970. 828 pp. £8.] 


“ [T]he Love that dare not speak its name” was Lord Alfred Dougias’s image. 
The law too preferred reticence: “pecoatum illud horribile, inter christianos 
non nominandeucn” was as overt as the indictment could be (4 BlCom. 215). 
And even the scholarly Gibbon “touch[ed] with reluctance, and dispatch[ed] 
with impatience, a more odious vice, of which modesty rejects the name, and 
nature abominates the idea.” 

But not so Dr. Montgomery Hyde, who here calls to the full upon his con- 
siderable literary, legal and political expertise to produce a work on the 
subject of homosexuaHty—the first since the reform of 1967 and the first 
account of its kind. It is in no way a competitor to such excellent more 
technical works as Dr. West's Homoseauakty (2nd ed., 1968), and fulfils a need 
long felt to deptct the subject fully in its historical and contemporary setting, 
emphasising in particular the law’s intervention and the protracted struggie— 
a road “Jong, and red with monstrous martyrdoms” in Wildes words— 
culminating in the Sexual Offences Act of 1967. And since Mr. Montgomery 
Hyde’s own interest in that struggle cut short a political career of nine years’ 
standing, the book testifies to an abiding personal concern and a thorough 
acquaintance with the subject. 
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It is in every way, from frontispiece to index, an excellently produced book, 
well written, thoroughly researched, fully documented, Iucidly argued. 

For any who still think of homosexuality as a “disease,” the repudiation 1s 
here. For any interested in the 1967 Act, its provisions are clearly delineated, 
For everyone interested in the legal repression of conduct natural to every age 
and people, and the belated but eventual triumph of enlightened opinion, it is 
all here. And the social consequences of that repreasion are vividly portrayed. 
But though the legislators and the lawyers may now feel able to relax, the 
struggle Is not ended. 

“u... the love that formerly dared not speak its name may in the fulness 
of time come into its own without fear and without reproach as the expression 
of a satisfying and socially acceptable human relationship” (p. 808). So 
hopefully concludes Mr. Montgomery Hyde. In that day maybe we shall feel 
able to relax further the restraints and grant to those under twenty-one what 
we freely grant to heterosexual youths—the liberty to indulge their sexual 
tastes without fear of the criminal law, for the insistence on celibacy in the 
youthful homosexual but not his heterosexual neighbour has an antique and 
prejudiced flavour, And maybe the homosexual orgy will no more invite the 
laws attention than its heterosexual counterpart, for why the distinction 
between them? And maybe too in that day we shall have the courage to ask 
ourselves what exactly is the nature of the proscription attaching to bestlality 
and sexual intercourse per amwm between the sexes, for though in the wisdom 
of 1967 we saw fit to legalise buggery between males, the same conduct between 
a man and a woman (even if married) remains subject to the lew. Such is the 
way of English law reform, leaving our statute book a monument to muddle 


and archaism. Gunnam ZELLIcK. 


La Porssance PATERNELLE EN Drom Axas. Evolution his 
torique: Solutions traditionnelles. MAURICETTE CRAFFE. 
[Paris: Librairie Générale de Droit et de Jurisprudence. 1971. 
814 and (appendices and index) 55 pp. Price 58 F.] 


Tus was en extraordinarily dificult book to write, as the author confides in 
her foreword. The author was for many years the assistant editor of the 
renowned Revus Internationa! de Droit Comparé and is now a research 
associate at the French Centre of Comparative Law in Paris. The theme of 
“ paternal power” in English Law was originally suggested to her as a doctoral 
thesis by Professor René David who contributes a charming preface to the 
present publication, in which he confesses wryly that the author has every 
reason to hate him for proposing so difficult a subject and one hardly 
recognised, let alone discussed, by English textbooks. In the result, fifteen 
years were spent in writing the present work which treats mainly of the 
historical aspects of the subject; the modern legislation for the care and pro- 
tection of children is left for treatment in a second volume still in preparation. 

Family law specialists on both sides of the Channel must rejoice that 
the author did not defer publication of this first half of her labours, until 
the diptych was complete. Her labours have indeed been Herculean. The 
800 or so pages of closely reasoned text are supported by a prodigious wealth 
of references (there are over 1,800 footnotes) and these testify to the 
meticulous scholarship and painstaking thoroughness which went into the 
preparation of this book, Even to impose upon so diffuse a subject a plan, 
after the manner of the French, was a feat of Gallic ingenuity. Her plan, 
moreover, gains a compelling logic as one proceeds through this book. 

The task which the author undertook was to examine the concept of paternal 
power in English Law in the sense of the patria potestas exercised by a 
father over the person and property of his minor children. The incredulity of 
English lawyers that such a concept exists in thelr lew is countered in the way 
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that Monsieur Jourdain was taught the meaning of prose. For out of the 
familiar notion of guardianship the author conjures an almost French-type 
puissance paternelle. This she achieves in the two related parts of the 
present volume, As the sub-title of the work indicates, she begins, naturally 
enough, with a history of the evolution of paternal rights in England. The 
treatment is exhaustive, commencing with the Anglo-Saxon period and cow- 
cinding at the present day. But it is also imaginatively written with 
iluminating comparisons with the French scene at relevant points in time. 
One learns, for instance, that the pays de coutwme of Northern France equally 
disclaimed any doctrine of puissance paternelle in contrast with the Romanised 
south, but that this was, as in England, an over-simplification. On the other 
hand, the sketchy treatment of pulesance paternelle in the Code Napoléon 
allowed the French courts to control its exercise by reference always to the 
interest of the child, thereby achieving through case law the principle to 
which English law gave statutory affirmation in the Guardianship of Infants 
Act 1925. 

The author sees the historical evolution of paternal power in English law 
as falling into three main periods. During the feudal period the father’s 
rights were paramount by virtue of his guardianship by nature, save in the 
case of tenure by knight-service where the fendal lord exercised a right of 
wardship over the infant heir. With the abolttion of the military tenures in 
1660 the second period begins in which the father wielded almost absolute 
power, subject only to the developing jurisdiction of the Court of Chancery 
to uphold or suspend the father’s authority by making the child a ward of 
court The Chancery fuorisdiction which looked to the interest of the child 
achieved an uneasy equilibrium with the common lew courts which protected 
paternal rights, especially through the writ of habeas corpus. But neither 
Equity nor common law recognised any rights tn the mother. This was left 
for statute to achieve in the third period which the author sees as beginning 
with the Custody of Infants Act 1889 and continuing down to the present day. 
Chapter III, which is devoted to this final period, is a masterly résumé in 
80 pages (and 446 footnotes) of more than a century of statutes and decisions 
and is the fullest account known to the author of the parliamentary history 
of the guardianship statutes and the establishment of the twin principles of 
equality between the parents and the paramountcy of the child's interest upon 
which the modern law rests (see, for instance, the “Spanish parents” case of 
J. v. O. (1969) which is well discussed at pp. 160-166). 

In the second half of the book the author examines what she describes as 
the “traditional solutions.” By these she means certain devices and remedies 
elaborated by the common law and Chancery courts both to uphold a father’s 
rights and, where necessary, to control them. These devices include the 
writ of habeas corpus and the action per quod servitiwn amisit, and, on the 
Chancery side, the remedy of “warding.” Whilst the action for lost services 
has now become, as the author recognises, mainly of historical interest, 
wardship of court still has a contemporary importance which gives added 
practical value to her full analysis of the latest statutory and case-law 
developments, She shows full understanding of the inquisitorial role of the 
Official Solicitor in this area (see her perceptive comments on cases such as 
Re K. (Infants) [1965] A.C. 201)—an understanding born of having lived 
with her subject for so long. 

A final chapter is devoted to the duty of support as the correlative of the 
father’s rights over his child. Here the tradftlonal means of enforcement 
have been the so-called agency of necessity exercisable by the mother and 
the provisions of the Poor Law (alias Public Assistance, allas National 
Assistance, allas Supplementary Benefits). The author points out that 
English law has still to impose upon parents a general obligation of support 
(as distinct from mere subsistence) in respect of thelr children, and that the 
Law Commission’s projected Family Code will doubtless be concerned with 
this alimentary obligation: the Law Commission’s efforts in this direction 
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in the Matrimonial Proceedings and Property Act 1970 were limited to 
situations of marital breakdown involving the intervention of the higher courts, 
Dr. Craffe has produced a work of great erudition, but she wears her 
learning lightly and writes with humanity and common sense. She has 
thrown new light on a neglected aspect of our family law. The present work 
and its promised sequel will be essential reading for all who wish to 
understand the development of the relationship of parent and child in 
English law. It is to be hoped thet she will have the perseverance and the 
opportunity to complete the task to which she has set her hand. 


L. Nevo Brown. 


Ta Law or Revunpancy. By C. GBRUNTELD. [London: Sweet 
and Maxwell. 1971. xxiv and 279 pp. £8.] 


Own of the few constant factors in Brttiah labour law in recent years has 
been the obvious enthusiasm which has inspired the writing of Professor 
Grunfeld. One may disagree at times with his viewpoint but he has the ability 
to write as if he had created the aspect he is discussing, bad looked upon his 
creation and found that it was good. It is a pity that on this occasion his 
pubMshers should have been so fired with the same enthusiasm as to charge 
almost two new pence per page for the work. Clearly they lack the faith to 
believe that it will be in the hands of every student of labour lew and so have 
sought to ensure that it becomes only a work of reference for the personnel 
and the trade union. That is a pity for, as a complete exposition 
of the law applicable to statutory redundancy payments, this book will only be 
superseded by another odition of ttself. 

This is clearly the right time to produce such a book and the author ts to be 
congratulated for patiently waiting until now, rather than falling in with the 
modern trend of selling to a ready market the dressed up bones of legislation 
before they have upon them any flesh to feed the hungry. After five years of 
operatton the majority of the problems of interpretation and application of the 
Redundancy Payments Act 1965 have an answer upon which reliance can be 
placed, even if that answer cannot always be described as a good one, There 
are, however, rather more problems remaining than Professor Grunfeld admits. 
This should not surprise those acquainted with his earlier book on trade unton 
law in which he appeared very much as a man who likes to settle the law. At 
the very outset the reader is given the impression of a clearly defined set of 
objectives in the mind of the legislature, clearly accepted by the courts, and 
probably largely achieved. The legislature dtd have some clear objectives, not 
least among w was prevention of the spread of work-sharing and strikes 
to achieve Jt; which is rarely mentioned in any such written assessment, But 
the courts took some time to recognise them, and some of the tribunals took 
longer. A small anthology could be compiled of statements concerning the 
intention of the Act revealing plain misunderstanding. It was not until 1968 
that the President firmly stopped this tendency! Although the author makes 
the statements of the courts appear more significant they followed the 
President’s lead, and with much less clarity. 

The author optimistically asserts at pages 204-205 that the House of Lords 
has defintHively established the meaning of the phrase “cessation of work” 
which, when “temporary,” can be overlooked in the computation of continuous 
employment. The decision of the House of Lords in Pitagerald v. Hall 
Russell ond Oo. Lid.* settles, tt ls true, thet the cessation must be brought 


Ẹ 
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about by the tnftlative of the employer. But it does not provide any answer 
to the question of whether the employer can only produce a temporary cessa- 
tion within the statutory intent If he acts because of an absence of work, or 
whether the same result will follow If, for example, he sends the employee on 
a course, meanwhile terminating the employment, Either view és supportable 
and the answer would be significant. 

It would also seem to be wrong to gloss over the considerable com- 
mon law problems in Marriott v. Owford and District Oo-Operative 
Soolety Ld? apparently in deference to the remark of Winn LJ. that 
“... academic discussions as to the operation in certain circumstances in the 
law of contract of repudiation and acceptances, and acceptances of offers, 
novations and counter offers, and so on, should not be allowed to produce waste 
of time and energy.” Labour lewyers, aware that the contract of employment 
would be a very different thing if it depended always on strict rules of the law 
of contract, would agree to this as a generality. : Sooner or later, however, in 
this particular instance, some court will have to decide what exactly was the 
nature of Marriott's continued service after the termination of the contract 
of employment. A similar desire to omit academic discussion characterises 
the author’s acceptance of the view of the majority of the Court of Appeal in 
Hindle v. Percwal Boats Lid“ that the reason for dismissal is that 
which the employer honestly believes to exist. Quite apart from the fact 
thet trade union officials widely regard this as yet another stain upon 
the sullied pages of the law reports there is the fact that this is a vital problem 
in the law of dismissal. Very soon the courts will have to decide whether 
dismissal on such a non-existent, but sincerely held, ground can constitute a 
fair dismissal. It seems inconceivable that they would conclude that it did. 
Are we then to have one (artificial) reason Justifying redundancy, but another 
(real) reason explaining dismissal? 

It is a pity that the author did not say something of the ordinary law 
relating to private redundancy schemes. Many employers would welcome 
explanations of the position, not only in relation to exemption from the statu- 
tory scheme, of thelr own schemes which, in practice, vary so widely from each 
other. 

The author also fails to provide a satisfactory answer to the problem he set 
himself when he selected his topic. It ts probable thet a system of law is not 
capable of infinite sub-division and that there comes a point when a particular 


excursions into neighbouring areas to define concepts and provide explanations. 
It is at this point where the present work begins to appear unhappy, and 
nowhere more so than in the definition of the word “employee.”® This 
account {n particular is totally Inadequate even to provide a rudimentary 
grasp of either the problem or the answer. It is almost as if the author him- 
self felt that it was out of place. It is, of course, not out of place, It is, 
however, part of a wider study from which redundancy cannot be separated. 

Most of this criticism is a matter of style. It may be hoped, how- 
ever, that in a second edition the author will take the opportunity to expand 
the base to include the law relating to private schemes and that he will also 
provide us with a bibliography. Quite a lot has been written on this subject 
and tt is plain that Professor Grunfeld has used such sources. With respect, 
however, tt must be a matter of complaint that, apart from genera] works on 
labour law, inadequate reference is made to it. 


3 reas 8 All E.B. 1198. 

4 [190] 1 All E.R, 886. 

5 15-21. The present writer says so with hesitation since the account purports 
bs ows agai to his own attempt at e definition for the Phelps-Brown 

Committees, . 8714 (1068). Bee p. 12, note 10. 
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Meanwhile, although the last word has not been said upon the Redundancy 
Payments Act 1965, the practitioner, who is often a layman, now has a complete 
and clear guide to the law. R. W. Ruxovr. 


Tar Law anp Practice or Banxwe., VoLUME 2. SECURITIŒS FOR 
Bankers’ Apvances. By J. MuĒnres HoLDEN, PH.D. Fifth 
edition. [London: Pitman Publishing. 1971. xxxvii and 
427 pp. (inc. index). £4.] 

CASEBOOK ON THE Law or BANKING AND CHEQUES IN CrvLon. By 
W. S. Wernasoonta. [The Bankers’ Training Institute of 
Ceylon. 1970. xii and 212 pp. (with index).] 

LroaL ProsLems or Forren Banxme, being the Gilbart Lectures 
for 1971. By F. R. Rypre. [King’s College, London. 45p.] 


Tur noteworthy point about Dr. Milnes Holdens book is that it hes now 
become Volume 2 of his detailed study of the Law and Practice of Banking, 
the first volume of which on Banker and Oustomer, a new work, was noticed in 
this Review in Vol. 8, p. 843. This means that its character and format have 
been changed so as to be uniform with the first part—on the whole there can 
be no doubt that the layout has been improved and made more attractive: 
though I am still unreconciled to the method of indexing. 

Earlier editions of this book have been noticed in the M.L.R. (see Vol 17, 
p. 495, VoL 21, p. 402, and Vol. 24, p. 024) and little need be added to what 
was there set, since no substantial changes have been made in the arrange 
ment of the material or in the type of content since the first edition ap 
in 1954; that is, apart from some rearrangement of chapters towards the 
end: thus Stamp Duties, previously treated in an Appendix, now have a 
chapter in the mein text—Dr. Holden was unlucky in that mortgages, @ com- 
pHeated subject requiring more than half of this chapter, were exempted from 
stamp duty by the Finance Act 1971 almost simultaneously with the appearance 
of his book: not that this material is altogether wasted since many 
executed before the Finance Act ceme into force will remain in operation and 
may therefore give rise to stamping points for some time to come. 

The gap between the fourth edition (1964) and the present one does not 
mean that there was little change in the law in the intervening years; indeed 
there were more statutory alterations than in any earlier period, and several 
noteworthy cases, all of which it need hardly be sald have been brought into 
the text accurately and succinctly—but pretty well all this new law is con- 
cerned with matters of detail, and does not call for discussion here, 

I bave found Mr. Weerasooria’s little book of greater interest than most 
others of the same type emanating from the Far East. The Ceylonese law of 
banking and negotiable instruments is for the most part based on the English 
system, so that EngHsh decisions are followed and the Bills of Exchange Act 
1882, introduced into Ceylon by an appropriate ordinance many years ago, is 
applied. In such circumstances the temptation to a Ceylonese writer on the 
subject is to produce a volume of EngHsh cases, but Ceylon, particularly in 
recent times, has developed a rich case law of its own, and Mr. Wecerasooria 
has very sensibly made full use of this: indeed apart from references in the 
notes, Engilish cases are hardly used and then only for Privy Council decisions 
on cases emanating in Ceylon. 

It is Interesting to notice how different social and indeed commercial con- 
ditions in Ceylon have Jed to concentration on aspects of the law which do 
not figure largely in the English books, and do not seem to have led to much 
Htgation on problems which have come frequently before English courts. Thus 
Mr. Weerasooria2 has a whole section on payment of rent by cheque, but only 
two cases are given on collection of cheques by bankers, 
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On the whole the author follows the model of the English Institute of 
Bankers, dealing only shortly with his cases. Nevertheless he quotes frequently 
from the Judgments themselves, and in some of the more importent cases 
there are fairly long extracts from these, From all this one gets the impression 
of a high standard of legal scholarship in the Ceylonese courts in this branch 
of the law. Engish lawyers might well find it a paying proposition to keep 
closely in touch with the administration of commercial law in Ceylon, and 
indeed in recent editions of Paget om the Law of Banking Mr. Megrah, the 
present editot, has made use of Ceylonese decisions, notably the two Kulatilleke 
cases digested here at pages 87-46. Mr. Weerasooria refers interestingly to 
matter in his useful Preface. 

The most noteworthy feature of Mr. Ryder’s second series of Gilbart 
Lectures is that they bring out the value of a working knowledge of Conftict 
of Laws to the practical bank lawyer—ho is a member of the legal department 
of the Midland Bank. Mr. Ryder is naturally more concerned with such matters 
as “ Where action can be brought and judgment obtained ” than with the more 
esoteric aspects of the subject, but it could be helpful to an academic student 
to give careful attention to what he has to say, because such is the stuff of 
which law is made, 


E 


THe Stave anD THE Rue or Law iw a Moua Economy. By W. 
Frumpmwann. [London: Stevens & Sons. 1971. 100 pp. £2.] 


Ix 1970 Professor Friedmann deHvered the Tagore Law Lectures at Calcutta 
University. It is pleagant to see that these Lectures, which have in the past 
produced distinguished contributions to English Jurisprudence, which might 
not otherwise have been published, are still continuing. This book of 100 pages 
is a revised veralon of those lectures. 

Professor Friedmann has chosen an important theme: the function of 
law in a mixed economy. He begins with an examination of the meaning of 
“State” from Hegel to Galbraith, Each of his remaining four chapters deals 
with one of what he regards as the four major aspects of state power in the 
national economy. They are first the State es a provider of social services; 
secondly the State as a regulator, especially of Investment; thirdly the State 
as entrepreneur; fourthly the State as umpire between the diferent 
sectors of the economy. 

The first of these chapters is a survey of the trend towards social 


chapter is an examination of the role of administrative law—Dicey to Padfeld. 
I found nothing new in the book. Much of it is what administrative lawyers 


or refusal of Mcences on the ground that administrative bodies “have treated 
equal situations unequally, in particular where they have practised discrimina- 
tion not justifiable by public policy.” There is no development of this idea. 

The book has little to offer the experienced administrative law teacher. It 


attention on this area of economic controla, the significance of which in this 
subject he might not otherwise appreciate. 
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COMPARATIVE APPROACHES TO DIVORCE: 
CANADA AND ENGLAND 


In July 1968 a new Canadian Divorce Act took effect, the first 
major change in the divorce law in that country for a century. 
Canadian society is comparable to English society in its attitudes 
to marriage and divorce and because the thinking behind the reports 
which preceded the new Divorce Acts in both countries is similar, 
it may be of interest to examine the working of the Canadian Act in 
its first two years of existence for indications of what may occur 
now that the English Divorce Reform Act has been brought into 
operation.’ 

Those who believed that English divorce law was urgently in 
need of change before the Divorce Reform Act of 1969 will find it 
easy to sympathise with Canadians for, in a society similar to ours 
and with the same tendency to breakdown of marriages, the only 
ground for divorce in eight of the ten provinces was adultery.* The 
courts of Quebec (with approximately one-quarter of the population 
of Canada) and Newfoundland were unable to grant divorces at all 
and, consequently, divorce by Act of Parliament had to be provided 
for the residents of those two provinces. 

In 1966 a Special Joint Committee of the Senate and of the House 
of Commons was established. The Committee was strongly influenced 
by two reports which had recently been issued in England: Putting 
Asunder * and the divorce report by the Law Commission, Reform 
of the Grounds of Divorce: The Field of Choice.” In coming to its 
conclusions, the Canadian Committee assumed the same background 
and the same opinions concerning marriage as had the Law Com- 
mission. The Report, however, favoured a combination of 


1 An Act Respecting Divorce, 8.0., 1967-68, o 24. 

2 January 1, 1971. 

3 Cruelty was an additional ground for dissolution in Nova Scotia. 

4 Putting Asunder: A Divorce Law for Contemporary Sooisty, 8.P.0.K., 1966. 
This js the Bau eee inted by the Archbishop of Canterb 
and headed by the Rt. . RB. ai Mortimer, Bishop of Hreter, w. 
recommended that marriage breakdown be the sole ground for divorce in the 
U.K. 5 Cmnd. 8128 (1988). 
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matrimonial offences with breakdown of marriage as grounds for 
divorce. 

Four aspects of the Canadian Act will be examined: m what 
circumstances is continued cohabitation deemed intolerable; living 
separate and apart; the reconciliation provisions; and the safeguards 
protecting the spouse who is divorced after a period of separation. 
These aspects have been selected on account of their similarity to 
corresponding provisions in the English Divorce Reform Act. 


INTOLERABILITY OF CONTINUED COHABITATION 


“8... a petition for divorce may be 
presented to a court by a husband or 
wife, on the ground that the respon- 
dent, since the celebration of the 
marriage, 


(d) has treated the petitioner with 
physical or mental cruelty of 
such a kind as to render intoler- 
able the continued cohabitation 


of the spouses.” 


Dworce Reform Aot 1969 


(En 
“2, (1) The court hearing a petition 
for divorce shall not hold the mar- 
riage to have broken down irretriev- 
ably unless the petitioner satisfies the 
court of one or more of the following 
facts, that is to say— 


` D) that the respondent has be- 
haved in such a way that the 
petitioner cannot reasonably be 


expected to live with the respon- 


dent”; 


It is not the cruelty aspect of the Canadian provision which is of 
interest for the English legislation has abandoned the use of this 
word altogether in favour of ‘‘ behaviour.” The second considera- 
tion in Canadian cases decided under this section is, did cohabitation 
become intolerable? This is more interesting for the purpose of 
comparison. 

In Lacey v. Lacey, Winney v. Winney, Weiss v. Weiss,° Wright 
J. said: ‘* The Act is a modern and remedial statute concerned with 
the problems and society of today. It is to be liberally construed 
and although the older forms and concepts are to be respected, they 
are not to dominate the new remedies.” ’ He found that * In almost 
every case, by the time it reaches the court, the parties must in fact 
be living separate and apart, for if they find life together tolerable, 
how can a court at the instance of one of them find it intoler- 
able? *?* This particular problem is, of course, partly resolved in 
the English legislation by the provision of section 8 (4) for a six- 
month period of living together after the behaviour complained of. 

In Herman v. Herman® it was held that the insanity and 
confinement of the respondent would not prevent cohabitation from 
being intolerable. The statement of Smith C.J.M. in Galbraith v. 
Galbraith 1° that “ the key element in the definition is the intoler- 
ability of continued cohabitation ” and the assumption that future 


1970] Oe, ae T At 
9 (ios) 8 DIR. (8d) 551 (N.8.8.0 ). 
10 sA BE an sa 548 (Man.0.A.). 
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protection is an important element to be considered is echoed in 
Goudie v. Goudie," a petition for divorce from a drunken husband: 


“ The Act, as I have observed, creates a new concept, the 
significant test being the intolerability of future life together as 
man and wife. This is not to say that such a large interpretation 
is to be put on the section as to arrive at the result that just as 
goon as one spouse finds his or her married life intolerable that 
they can bring it to an end. The position is that the intolera- 
bility must derive from the conduct of the other party. Now 
this conduct may be active or passive, it can consist of deliber- 
ate and carefully conceived ill-treatment, by word or deed, or 
it can y arise from thoughtless neglect. It can, in short, 
be found in acts of omission equally with acts of commission. 
But there has to be something in the conduct of a respondent 
upon which to sustain the claim of future intolerable cohabita- 
tion. ... If this be so, then it is obvious that the evidence 
should be clear and adequate, no easy assumption should be 
permitted to enter into it; the court has to be satisfied that the 
conduct if reasonably considered leads to the conclusion that life 
together as man and wife will become intolerable for the peti- 
tioner.... The test is a simple one and should be capable of 
easy application: Does the imtolerability complained of by a 
petitioner stem from the conduct of the respondent? If that 
conduct has that result then I think it is safe to say that the 
petitioner has established her right to a divorce. If the intoler- 
ability arises from a general disenchantment or positive dislike, 
or eny other causes then there are no grounds on which the 
Marriage can be dissolved.’? 2 
In Cuthbert v. Cuthbert 1* Mackay J. said: 

“ In our view this one isolated act [assault] under provocation 
when he lost his temper, and having in mind that while the 
wife alleges she was afraid of him but did not leave immediately 
and continued to live on with him and occupy the matrimonial 
couch, cannot be considered of such grave and weighty nature 
as to make the continuation of the marriage intolerable,” 14 


In F. v. F° the respondent husband had become a ‘“* hippy ” 
after his marriage; he used marijuana and LSD, sold hashish and 
held drug parties in the matrimonial home every night. The wife 
was utterly opposed to drug-taking, feared that the police would 
become involved and was disgusted by her husband’s way of life. 
She petitioned for divorce under section 8 (d). The judge found 
that the wife’s attitude to drug-taking was such that the husband’s 
actions had resulted in “a period of exquisite mental torture for 
her.” Her petition succeeded but it was not suggested that living 
a “ hippy life ”?” would automatically render cohabitation intolerable. 


11 (1970) 9 D.L.R. (8d) 90 (N#d.9.0.). See also Knoll v. Knoll [1969] 2 O.B. 
580, 584. 


14 At p. 507. 1s (1970) 11 D.L.B. (8d) 691 (B.C.8.0.). 
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In Aubrey v. Aubrey 1° the husband suffered from delusions but 
was not insane and did not deliberately offend his wife. It was held 
that the effect of his conduct was to make cohabitation intolerable. 
In I. C. v. G. C." the husband was a transvestite. It was held that 
this practice automatically amounted to conduct that made 
cohabitation intolerable. 

The arbitrary division between section 8 (the matrimonial 
offences section) and section 4 (the breakdown section) offences 
caused difficulty in Knight v. Knight ?* where it was held that 
“ ordinary ” addiction to alcohol could not be a ground for divorce 
under section 8 (d) as “ gross ” addiction was specifically mentioned 
as an indication of breakdown in section 4 (1) (b). 


Lrvinea SEPARATE AND APART 


Divoros Aot 1968 
(Canada) 

“4, (1) In addition to the grounds 
specified in section 8... a petition 
for divorce may be presented to a 
court by a husband or wife where the 
husband and wife are living separate 
and apart, on the ground that there 
has been a permanent breakdown of 
ther marriage by reason of one or 
more of the folowing circumstances 
as specified in the petiton, namely: 


(6) the spouses have been living 
separate and apart 
(i) for any reason other than 
that described in sub-para- 
graph (if), for a period of 
not less than three years, or 
(ii) by reason of the petitioner’s 
desertion of the respondent, 
for a period of not less than 
five years, 
immediately preceding the pre- 
sentation of the petition. 
(2) On any petition presented 
under this section, where the existence 
of any of the circumstances des- 


16 or 10 D.L.B. (8d) 311 (Ont.H.C.). 


ir (1970) 9 D.L.B. (Ba) 682 (N.B-8.0.), 
D.L.R. (84) 873 (B.0.8.0.). 


cribed in subsection (1) has been 
established, a permanent breakdown 
of the marriage by reason of those 
circumstances shall be deemed to 
have been established.” 


Dwoorce Reform Act 1969 
(England) 

“9. (1) The court hearing e petition 
for divorce shall not hold the mar- 
riage to have broken down irretriev- 
ably unless the petitioner satisfies the 
court of one or more of the following 
facts, that is to say— 


(d) that the parties to the marriage 
have Hved apart for a con 
tinuous period of at least two 
years immediately preceding 
the presentation of the petition 
and the respondent consents to 
a decree being granted; 

(6) that the parties to the marriage 
have lived apart for a con 
tinuous period of at least five 


. 464 (B.0.8.0.), followed in Quenn v. Quinn (1970) 11 


10 “ 4. (1) In addition to the grounds specified in section 8, and subject to 
section 5, a petition for divoroe may be presented to a court by a husband or 
wife where the husband and wife are living separate and apart, on the ground 
that there has been a ent breakdown of their marriage by reason of one 
or more of the followmg circumstances as specified in the petition, namely: 
begat (b) the respondent has, for a period of not less than three years immedis 
preceding the presentation of the petition, been addicted to alcohol, 
or a narcotic as defined in the Nerootio Control Act, and there is no reasonable 
expectation of the respondent's rehabilitation within a reasonably foreseeable 
period." 
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The Canadian Joint Committee recommended that marriage 
breakdown and separation for three years by reason of mental or 
physical illness be constituted a separate ground of divorce * but 
the Act leaves insanity to be dealt with under section 4 (1) (e) and 
this has-caused some difficulty. For example, the safeguard that 
applies to divorces granted under section 4 (1) (¢) thus comes into 
play when a divorce is granted on the ground of insanity and 
separation but not when it is granted for drug addiction, which is 
listed separately as an indication of breakdown in section 4 (1) (b). 
Again, when a separation has come about because of confinement 
in a mental hospital it was not clear at first whether this could be 
dealt with under section 4 (1) (e) (i) or (ii). A series of cases has 
now shown that, in some provinces at least, petitions will have to be 
brought under section 4 (1) (e) (ii), the longer period. The Joint 
Committee had rejected the idea of a longer period of separation 
where one party objected to the divorce: 

“ Tf the parties have been separated for three years, or longer, 
however, it is hard to believe that the marriage had not irre- 
trievably broken down. Certainly the court would be 
to consider carefully defended cases especially with a view to 
the possibility of reconciliation. However, if a couple were 
irreconcilable after three years, it is unlikely that they will be 
More amenable to cohabitation after five years. . . . Two 
periods might provide a less scrupulous spouse with an oppor- 
tunity for blackmail by threatening to defend the action.” ™ 
Nevertheless, because Canadian judges have interpreted section 4 (1) 
(e) (i) to mean that the spouses must not only be physically apart 
but also have the intention to end the marriage relationship, the 
Canadian law regarding the two periods of separation may have 
come to resemble the English provisions in section 2 (1) (d) and (e). 

In Herman v. Herman,™ where the husband had been confined 
in a mental hospital for twenty years, Dubinsky J. defined “‘ separate 
and apart ”’: 

“ Conceivably, there are many instances where husband and 
wife are physically absent from one another, even for a long 
duration of time. This absence may be brought about by a 
variety of causes, illness, nature of employment, etc. However, 
as long as the spouses treat the parting or absence, be it long 
or short, as temporary and not permanent, the couple is ae 
living separately even though physically it is living apart. In 
order to come within the clear meaning of the words * separate 
and apart’ in the statute, there must needs be not only a 
physical absence one from the other, but also a destruction of 
the consortium vitae or as the act terms it, a marriage 
breakdown.” * 


20 Report o f tha. Spena ae Commitee. of the Banate and Houta of: Oomions 
on Divoros (June 1967), pp. 185—188 (hereinafter referred to as Report). 


n 
23 aR b DLR. (8d) 551 (N.8.8.0.). z3 At p. 555. 
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In H. v. H.* the same judge held that a husband and wife were not 
living apart as long as she continued to visit him in a mental hospital. 
Once the visits stopped and she determined to have no more to do 
with him, she was in desertion and ftve years of separation would 
have to pass. 

Kennedy v. Kennedy * is another example of the complications 
caused by not listing insanity as a separate ground for divorce and 
by the interpretation of “‘ separate and apart.” In that case the wife 
had been a patient in a mental hospital since 1047 and her husband 
had last visited her in 1958. It was held that he could not petition 
under section 4 (1) (e) (i) because the wife was unable to form the 
requisite state of mind but that he could petition under section 4 (1) 
(e) (ii). In Rowland v. Rowland * the husband was in a mental 
home and again it was held that the spouses did not both have the 
requisite attitude of mind for living separate and apart under section 
4 (1) (e) (i). Once the wife ceased to visit her husband her petition 
could succeed under section 4 (1) (e) (ii) after five years had elapsed. 

The meaning of this section is not yet settled and there are 
indications that the interpretation may change. In a recent short 
Judgment,*’ in which no cases were cited, it was held that no proof 
of intent was required to establish that the spouses were living 
separate and apart. In this case the husband had suffered a severe 
brain injury and was confined to a mental hospital without hope 
of recovery. The wife’s petition under section 4 (1) (e) (i) succeeded, 
although she had visited her husband in hospital in the three years 
preceding the presetation of the petition. The judge rejected 
the idea that the spouse of a mental patient could never rely on the 
three-year separation ground and that such a spouse would have to 
remain in desertion for five years: such reasoning, he concluded, 
would be to introduce the concept of a matrimonial offence where 
it was never intended. 

In Lachman v. Lachman * the question of intention and three 
years’ separation was considered for the first time im the Ontario 
Court of Appeal. In this case the wife had spent many years in 
hospital with multiple sclerosis and had also developed a paranoid 
personality with a persecution complex. The husband petitioned 
for a divorce on the basis of three years’ separation. The court held 
that separation under section 4 (1) (e) (i) did not require a mutual 
rejection of the consortium. Physical separation, no matter for what 
reason, was sufficient, even if only one spouse was without the 
intent that the matrimonial relationship should continue; statements 
in Kennedy v. Kennedy * to the opposite effect were disapproved. 


35 ( 


si fees ooo 


1o (1969) 2 DLR. (8d) 405 (B.0.8.C.). 
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On the other hand the Supreme Court of British Columbia held in 
Dorchester v. Dorchester ® that mere physical separation was not 
sufficient to entitle the petitioner to a decree under section 4 (1) (¢) 
(i). His wife had been confined to a mental hospital since 1967 but 
the petitioner said that he had made up his mind that the marriage 
was over only in 1970 when he filed his petition. Macfarlane J. 
said: 
“ The physical separation of husband and wife is one of the 
factors which must be taken into consideration in cases of this 
kind, but there may be physical separation of the parties 
without there being a finding that the parties are living ‘ separ- 
ate and apart.’ For instance, a serviceman may be posted 
overseas and be away from his wife for over three years without 
the parties living ‘ separate and apart’ within the meaning of 
the Act. The evidence in any given case must be examined to 
determine upon what date the parties were not only living apart 
but also on what date did the matrimonial relationship cease 
to exist.” 3 
The approach exemplified in Herman v. Herman and Dorchester v. 
Dorchester would be, in the context of the English legislation, not 
only superfluous (the court need not be satisfied of the irretrievable 
breakdown) but a hindrance to attempts at reconciliation and 
contrary to the declared purpose of the new Act: giving a decent 
burial to dead marriages. 

In Swinemar v. Swinemar * the wife left the matrimonial home 
at her husband’s suggestion and with his consent, and her petition 
under section 4 (1) (e) (i) was successful. Other cases not involving 
insanity are: Seminuk v. Seminuk * where the husband moved to 
the basement of the house he had shared with his wife and had 
nothing more to do with her; it was held that they were living 
separate and apart, although under the same roof for a while. In 
Rushton v. Rushton * the husband and wife lived in separate rooms 
of the same flat, he bought his own food and she performed no 
domestic services for him. They continued to share the flat because 
they were joint caretakers of a block of flats and m order to keep 
the job needed to appear as husband and wife and to live in the 
caretakers’ flat. They were held to be living separate and apart. 

In Reid v. Reid ** the husband and wife occupied separate 
bedrooms; it was held that mere cessation of sexual intercourse did 
not amount to living separate and apart. But in Foote v. Foote * 
one act of intercourse stopped the running of a period of separation. 


1970) 9 D.L.R. (8d) 201 (N.8.8.0.). 
3 (1970 73 W.W.R. 804 (Sask.0.A.). 
) 


a (1 3 D.L-R (Bd) 35 (B.0-8.0,) 
35 (1970 TL WWR 815 B.0.8.0.). This cass was followed in Pybus v. Pybus 
B.C 
. (84) 208 (Ont.H.6.). Husband and wife 


15 D.L 
had lived apart since April 1066 3 and the ition was presented in May 1900. 
night with his e in December 1966 and as a result 


m mo @ pea on 31 At p. 688. 
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In Beaudet v. Beaudet *" the husband took a job in New Brunswick 
in 1965 and told his wife to remain in Quebec until he found a home 
for them. In 1966 she refused to join him and it was held that the 
living separate and apart did not begin until the date of her refusal. 

Additional cases of interest are Bayne v. Bayne ** and J. v. J.¥ 
in which it was held that a petitioner may be granted a decree 
pursuant to section 4 (1) (¢) (i) even though the petitioner had 
committed adultery or was guilty of cruelty which would enable 
the respondent to be given a decree also. 

There has been an attempt in the English legislation to clarify 
the meaning of the phrase “ living apart ”: section 2 (5) reads: 
“ For the purposes of this Act a husband and wife shall be treated 
as living apart unless they are living with each other in the same 
household.” However, it would be over-optimistic to believe that 
there will be no difficulty in defining the meaning of the word 
“ household ” in this new context. Presumably facts such as those 
in Rushton v. Rushton, above, would not amount to living apart 
for the purposes of section 2 (1) (d) or (e), whereas in a Beaudet v. 
Beaudet situation, living apart would be held to have commenced 
in 1965. 


RECONCILIATION 
Dtoorce Act 1968 (1) a pawon. with experience 
(Canada) or training in marriage 
“8. (1) On a petition for divorce tt co or guidance, or 


shall be the duty of the court, before 
proceeding to the hearing of the 
evidence, to direct such inguiries to 
the petitioner and, where the respon 
dent is present, to the respondent as 


parties with a view to ther 
possible reconciliation. 


the court deems necessary in order 
to ascertain whether a possibility 
exists of thdr reconciliation, unless 
the circumstances of the case are of 
such a nature that it would clearly 
not be appropriate to do so, and if 
at that or any later stage in the 
proceedings it appears to the court 
from the nature of the case, the 
evidence or the attitude of the parties 
or either of them that there is a 
possibility of such a reconciliation, 
the court shall 

(a) adjourn the proceedings to 


(b) with the consent of the parties 
or in the discretion of the court, 
nominate 


it was held that the parties had not been 


(2) Where fourteen days have 
elapsed from the date of any ad- 
journment under subsection (1) and 
ether of the parties appHes to the 
court to have the proceedings re- 
sumed, the court shall resume the 
proceedings.” 


Dtooroe Reform Act 1969 


(England) 
“8, (2) If at any stage of proceed- 
ings for divorce it appears to the 
court that there is a reasonable pos- 
sibility of a reconciliation between 
the parties to the marriage, the court 
may adjourn for such period as it 
thinks ft to enable attempts to be 
made to effect such a reconciliation.” 


and spart for three 


een living separa 
yoarn. Thi conclusion’ would act be reached ii Marland. (kopani) by vistas 


of the definition of ‘‘ living apart’’ in s. 2 


ar ( 


1 N.B.R. (4) 
ao (1 


461. 


8 D.L.R. (8d) 760 (Seak.Q.B.). 


as (1070) TL W.W.R. 980 (B.0.8.0.). 
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The Canadian reconciliation provision is far more stringent than 
the English section 8 (2) as it is mandatory. This does not appear to 
have been the desire of the Joint Committee ‘° and in fact the 
requirements of section 8 have resulted mainly in brief dutiful 
remarks by judges at the start of their judgments. Typical is the 
following statement in Bonin v. Bonin®: 


“ Before p ing with the matter, I directed inquiries to 
the petitioner in order to ascertain whether or not a „possibility 
existed of her reconciliation with her husband, as is required 
of me by section 8 of the Divorce Act. The respondent was not 
present in Court. I was satisfied from her replies that there was 
no possibility of the spouses living together again as man and 
wife and, accordingly, I directed the case to proceed in the 
usual manner.” s3 


There have been attempts by judges to lighten the burden of the 
section 8 procedure,** and in cases where one party refuses a recon- 
ciliation while the other wishes one, judges have held that there is 
nothing they can do. In Paskiewich v. Paskiewich *t Gregory J. 
said : 
“I am satisfied that the respondent, aware perhaps only by 
hearing at trial and for the first time unbiased evidence of what 
he has been doing to his wife and perhaps still unable to under- 
stand why she wants a divorce, desperately wants a reconcilia- 
tion. If I thought there was ‘ a possibility of a reconciliation ’ 
(as it is put in section 8 (1) of the Act), I would readily accede 
to his counsel’s submission. I might in a case where it seemed 
not inappropriate even go farther than the Act specifically 
authorises and reserve judgment so as to prevent the start of 
the running of the fourteen days referred to in section 8 (2) and 
thereby give the parties unlimited time in which to try and make 
their marriage a success. On the evidence I find that there is 
no possibility of a reconciliation. I am satisfied on the evidence 
that the petitioner will not go back and live with her husband 
as his wife and I hold that even the most fervent and sincere 
hope of one spouse that there will be a reconciliation cannot 
create ‘ a possibility of a reconciliation ’ where the other spouse 
is unreconcilable.’? *5 


In some cases judges immediately find from the circumstances 
that reconciliation is unlikely t°; in others they are willing to apply 
the section in the spirit in which it was intended. However, it has 
become a practice for some judges to satisfy themselves on the 
likelihood of reconciliation merely by questioning the petitioner in 


wee Minea 41 (1989) 5 D.L.B. (8d) 588 (N.8.8.0.). 
43 Trites V. Paier) DDIR. ee ears 
s Glew) d DLE (ae) om B.C .8.C 
45 At p. 624. 
t I. 


ce v. G.O. (1970) 9 D.L.R. (8d) 682 (N.B.8.0.) (transvestism) and Fleming 
v. (1968) 69 D.L.R. (2d) 710 (N. WoT) ee untraceable, 
petitioner li with another woman by whom he child) 
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the brief period while he is walking to the witness stand to take 
the oath. 

Some lawyers are carrying out their duties under section 7 * 
by the following method. When a client first seeks advice on divorce 
his lawyer gives him a questionnaire designed to elicit information 

ining to the case. The questionnaire asks the petitioner 
whether he has considered the possibility of reconciliation and lists 
marriage counselling agencies in the locality; the lawyer then 
considers his reconciliation duties fulfilled and asks no more. 


SAFEGUARDS 


Dtooroe Act 1988 

(Canada) 
“9. (1) On a petition for divorce it 
shall be the duty of the court 


(f) where a decree is sought under 
section 4 by reagon of circum- 
stances described in paragraph 
(6) of subsection (1) of that 
section, to refuse the decree if 
the granting of the decree would 
be unduly harsh or unjust to 
either spouse or would preju- 
dicially affect the making of 
such reasonable arrangements 
for the maintenance of either 
spouse as are necessary in the 
circumstances.” 


Dtvoroe Reform Aot 1969 
(England) 

“4. (2) Where the grant of a decree 

nisi is opposed by virtue of this 

section, 


then,— 
(a) if the court is satisfied that the 


only fact mentioned in the 
said section 2 (1) on which the 
petttoner is entitled to rely in 
support of his petition is that 
mentioned in the said paragraph 
(9), and 
(b) if apart from this section it 
would grant a decree nisl, 
the court shall consider all the dr- 
cumstances, Including the conduct 
of the parties to the marriage and 
the interests of those parties and of 
any children or other persons con- 
cerned, and if the court is of opinion 
that the dissolution of the marriage 
will result in grave financial or other 
hardship to the respondent and that 
{t would in all the circumstances be 
wrong to dssolve the marriage it 
shall dismiss the petition. 

(8) For the purposes of this section 
hardship shall include the loss of the 
chance of acquiring any benefit which 
the respondent might acquire if the 
marriage were not dissolved.” 48 


The thinking behind the safeguards was much the same in 
Canada as in England, and the Joint Committee Report quoted the 
Law Commission’s ideas at length.” 

The Canadian provision is limited to petitions based on section 


47 '' 7. (1) Iš shall be the duty of every barrister, solicitor, lawyer or advocate 
à who undertakes to act on behalf of a petitioner or a respondent on a petition 
for divorce under this Act, where the airoumstanoes of the case sre of 
such a nature that it would cleariy not be appropriate to do so, (a) to draw 
to the attention of his client those provisions of this Act thas have as their 
object the effecting where posable of the reconciliation of the parties to s 
marriage; (b) to inform his client of the marriage counselling or 08 
facilities known to him that might endeavour to assist the client and his or 
‘her spouse with a view to thelr possible reconciliation; and (o) to discuss with 
his client the ility of the client's reconciliation with his or her 

(2) Every petition for divorce that is presented to a court by a barrister, so 

lawyer or advocate on behalf of a petitioner shall have endorsed ener a 


statement such barrister, solicitor, lawyer or advocate certifying that he has 
complied the requirements of this section 
43 Bee also s. 49 Report, pp. 126-180. 
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4 (1) (e) and thus applies to both periods of separation but will not 
apply where divorces are granted on the bases of the other indica- 
tions of breakdown listed separately in section 4, such as imprison- 
ment and drug addiction. It should be noted that the Canadian 
provision gives the court jurisdiction to impose an absolute bar to a 
decree if the proper financial arrangements cannot be made, not 
merely to refuse the decree absolute, as in the English section 6. 

Perhaps the most important case on safeguards has been John- 
stone v. Johnstone.” In this case the husband-petitioner was aged 
69, the wife 68, and he had left home in 1960. Following the 
separation the wife had received $25,000 for her interest in the 
home, also a car, furniture and $90 a week, which the husband paid 
regularly. The wife invoked section 9 (1) (f), although the husband 
was prepared to continue the weekly payment. She relied on the 
“ unduly harsh ” branch of the section rather than on the financial 
safeguard. Her arguments were that: 

(a) If the decree absolute were issued she would cease to be a 
preferred beneficiary under two policies of insurance totallmg $7,500. 

(b) If the decree were granted she would be deprived of her 
inchoate right to claim against her husband’s estate under the 
provisions of the Dependants’ Relief Act.” 

(c) By virtue of a 1966 court order the proceeds of the sale of 
the matrimonial home had been released to the husband on condition 
that he secured the alimony payments by the conditional assignment 
of a paid-up pension, and that the decree nisi would leave her with 
only an unsecured award of maintenance. 

It was held that her arguments failed because: 

(a) The husband was prepared to assign the two policies on 
condition that they would be payable to the wife only if he 
predeceased her. 

(b) The provisions of the Dependants’ Relief Act only operate if 
the husband has made a will; thus the husband was free to divest 
himself of the whole of his estate and die intestate. If he did so, 
the wife might be entitled to her share as set out in the Devolution 
of Estates Act *? but her portion would be minimal. The point was 
that the wife had no vested right to adequate maintenance after her 
husband’s death. The judge considered the equivalent Australian 
provision * and Australian cases decided under it ™ and concluded: 

“ From this statement it seems clear that to come within the 
‘harsh and oppressive’ section of the Australian Act, there 


2 O.R. 765. 
= Eaa., 1980, o. 104. This Act provides that the wife, husband or child of a 
testator, who has not made adequate provision for their future maintenance, 
appl to the court for an allowance to be made. 
BAO. , o 106. This Act makes similar provision in relation to the 
peared ea Sitala 
s Eee of Causes Act 1959 (Aust.), No. 104, s. 87 (1). 
u Whittle Y. Whittls (1963) 4 F.L.R. 489; Ferguson V. Ferguson (1064) 6 
F.L.R. 81; MoDonald v. MoDonald (1964) 6 F.L.B. 88; Macrae v. Maoras 
(1967) 9 F-L.B. 441. 
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must be something other than the mevitable consequences of 
granting the decree. Whenever a decree absolute is granted, 
the wife automatically loses her rigan under the Dependants’ 
Relief Act. On the analogy of the ‘ harsh and oppressive ’ 
section of the Australian Act to our ‘ unduly harsh or unjust ’ 
section, it would appear that such an inevitable consequence 
as losing her rights under the Dependants’ Relief Act cannot 
be the type of thing that Parliament had in mind when drafting 
section 9 (1) (f). The test of undue harshness or injustice is 
subjective and connotes a real and substantial detriment to 
the respondent beyond such normal consequences of the granting 
of a decree.” 35 


(c) The husband agreed not to disturb the security. 
As far as the onus of proof was concerned the judge quoted 
from an article *: 

“ Paragraphs (d), (e) and require [the court] to find, 
tively, the existence of certain consequences without 

requiring it to be satisfied as to their non-existence. I would 

conclude that with paragraphs (d), (e) and the onus will 

always be on the party attempting to assert the existence of 

those consequences.’’ 


In England there will be no need to consider the Inheritance 
(Family Provision) Act 1988, because section 26 of the Matrimonial 
Causes Act 1965 allows a former spouse, who has not remarried, to 
apply for maintenance from the deceased husband’s estate. How- 
ever, an argument could be made as to loss of rights under the 
Matrimonial Homes Act 1967. Presumably the latter argument 
would be rejected, for such a loas, although a “ hardship ” as defined 
in section 4 (8), is not a “‘ grave hardship ” but the ordinary result 
of any divorce. 

A similar argument was put forward in Ceicko v. Ceicko ** where 
the wife invoked section 9 (1) (f) of the Canadian Act because the 
decree would put an end to her rights under the Dower Act," that 
Act being the only protection she had of her continued occupation 
of the matrimonial home. This loss of protection was not held to 
be sufficient to prevent the grant of the decree and she was awarded 
a lump sum payment in compensation. 


as rere T10. Johnstone v. Johnstons was followed in Ferguson v. Ferguson 
(1970) 75 W.W.B. 287 (Man.Q.B.). In that case the wife resisted the gant 
of a decree under s. 4 (1) (6) even though her income was twice that of her 
husband. The petitioner, who intended to , Btood bo inherit a large 
amount after the death of his mother (aged 88). J. held that the mere 
possibilities of im financial circumstances were not to displace 
the petitioner's 1ight to a decree after 16 years apart from his wife. 

5 Alan W. M , “* Evidence snd Degree of Proof" in Spesial One-Day 
Pr ATAS a O N DESIRAT Aaaa T TET EE r Canada, 
1968) at p. xii 57 (1969) 60 W.W.R. 53 fwan.Q.B.). 

=s R.8.M. 1570, c. D100. This Act provides for ‘'homestesd rights,'’ namely, 
that a husband may not sell the matrimonial home without his wife’s consent 
and that after the husband's death, the widow reosives one-third of the 
husband's estate and a life estate in the home. 
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In another case ® the respondent argued that the decree should 
be refused because the husband intended to remarry and the further 
demands on his means would inevitably upset his ability and willing- 
ness to support the respondent. This intended remarriage, she 
argued, would prejudicially affect the making of reasonable arrange- 
ments for maintenance under the second branch of section 9 (1) (f). 
It was held that while there might be cases where this would be so, 
the case under consideration was not one of them. 

The same argument was made by the wife in Williams v. 
Williams, where the husband had limited means and admitted that 
he could not hope to support both his old family and his hoped-for 
new family. The judge rejected the wife’s plea and added: 

“I would consider it both unduly harsh and unduly unjust 
to the petitioner to refuse the decree he seeks. He has faithfully 
para S his financial commitments to his first family, and 
he discharged his moral commitment to his first wife by 
marrying her after the birth of his child. Having regard to 
contemporary mores and the apparent social philosophy which 
underlies the t Divorce Act, I think this divorce ought to 
be granted. e petitioner has the legal and moral right to a 
second chance of marital happiness.” ** 


The judge considered the wording of section 9 (1) (f) and concluded 
that he need only be concerned with the reasonableness of the 
financial arrangements made at the time of the divorce: Parliament 
could not have intended the court to conjecture whether petitioners 
would continue to comply with maintenance orders in the years that 
lay ahead. The wife in Lachman v. Lachman * also relied on section 
9 (1) (f). Granting the decree, Jessup J.A. commented: “ It 
cannot be the intention of the statute that only men sufficiently 
wealthy to comfortably support two women are entitled to a 
divorce.” ® 

The problem of loss of pension arose for consideration in Smith 
v. Smith.“ The petitioner, who had been living apart from his wife 
for some years, was in receipt of a substantial defence services 
pension. His wife opposed the grant of the decree claiming that it 
would be unduly harsh. If the decree were granted, the pension 
would cease on the death of the petitioner, but if the marriage were 
not dissolved and the respondent were to outlive the petitioner, a 
proportion of the pension might be paid to her in the discretion of 
the Governor-General in Council, provided she was worthy of it and 
had not in the meantime become wealthy. In addition Mrs. Smith 
pointed out that her husband did not appear too anxious to marry 
his mistress if he were freed to do so and that presumably they would 
continue living together without benefit of marriage. So neither 


Grini v. Grini (1980) 68 W.W.R. 691 (Man.Q.B.). 
60 (1970) 11 D.L.B. (8d) 828 (N.8.8.0.). 
sı At p. 888. ea (1970) 12 D.L.B. (3a) 291 (Ont.0.A.) 
ea At p. 226. « [1971] 1 W.W.R. 400 (B.C.8.0.) 
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Mr. Smith nor his mistress would benefit appreciably by the grant 
of a decree but Mrs. Smith would lose her pension. McKay L.J.8.C. 
held that while the loss of pension rights might in certain circum- 
stances be a ground for refusing to grant a decree under section 9 (1) 
(f), the deprivation of pension rights was the normal consequence of 
the grant of a decree of divorce and as such not unduly harsh. Mr. 
Smith’s plans for the future were not relevant; the marriage of the 
Smiths was finished in all but name and he was entitled to the peace 
of mind that presumably would flow from the decree. It now 
seems that neither a husband’s intended remarriage nor his lack 
of desire to do go will necessarily make a wife’s plight more unjust. 


TRENDS 


Finally, it may be of interest to examine the effect of the new 
legislation on the number of decrees granted in Canada and the 
grounds on which petitions are based.* 

The divorce rate had been climbing steadily in the 19608 and, 
as expected, the greater availability of divorce since 1968 has led 
to an enormous upsurge in the number of petitions filed. 

The rates of divorce prior to the Act are shown below: 





Decrees Granted 

Provinces 1966 1966, 1967 1968 

Newfoundland 8 11 ll 15 
(pop. 498,896) 

Prince Edward Igland 16 18 18 20 
(pop. 108,585) 

Nova Scota ' 828 406 394 407 
(pop. 756,089) 

New Brunswick 237 155 262 148 
(pop. 616,788) 
ebec 296 988 TIT 606 
(pop. 5,780,845) 

Ontarlo 4,087 4,101 4,841 5,066 
(pop. 6,960,870) 

Manitoba 448 524 477 485 
(pop. 968,066) 

Saskatchewan 812 821 899 564 
(pop. 955,844) 

Alberta 1,848 1,567 1,786 1916 
(pop. 1,468,208) 

British Columbia 1,961 2,124 2,734 2,220 
(pop. 1,878,674) 

Yukon Territory 12 21 21 80 
(pop. 14,882) 

Northwest Territories 6 8 6 11 
(pop. 28,788) ESA — 2o 

Canada 8,974 10,289 11,156 11,848 
(pop. 20,014,880) 


05 Unless otherwiss stated, all figures were obtained from the Central Divorce 
Registry and the Dominion Bureau of Statistics, Ottawa. 
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Although too little time has passed since the coming into effect 
of the Act for meaningful statistics concerning the number of decrees 
granted, information is available on the number of petitions filed 
and the grounds alleged. 








Petitions Filed 
July 2*8 
—December 81 
Provimoes 1968 1969 
Newfoundland 51 208 
Prince Edward Island 41 94 
Nova Scota 428 896 
New Brunswick 287 508 
Quebec 8,076 5,446 
Ontario 8,648 14,459 
Manitoba 880 1,505 
Saskatchewan 596 1,061 
Alberts 2,456 4,980 
British Columbia 8,296 6,174 
Yukon Territory 81 51 
Northwest Territories 17 31 
Canada 19,767 85,418 


The number of petitions filed in the first nine months of 1970 
indicated a very slight decrease. 

Even if only three-quarters of the petitions filed are successful, 
this still points to an immediate trebling of the divorce rate in 
Canada. It should be remembered that these petitions represent a 
backlog of broken marriages, some of them dead for twenty years 
or more. 

An analysis of the grounds alleged in petitions shows that 


Grounds For Divorce Alleged in Canadian Petitions 1969 


One of 
Multiple Grounds Single Ground 

Adultery 2,914 9,231 
Sodomy 88 2 

18 1 
Ra 10 4 
Homosexualty 55 26 
Bigamy 42 18 
Physical cruelty 6,096 258 
Mental cruelty 6,568 56T 
Imprisonment 82 48 
Addiction to alcohol 1,051 160 
Addiction to narcotics 55 4 
Whereabouts of spouse unknown 828 116 
Non-consummetion 97 128 
Three years’ separation 8,846 18,582 
Five years’ separation 1,804 1,591 


Total petitions fled: 85,418 


s5 The date an which the new Act came into effect. 
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separation for three years has become the most frequently alleged 
ground across Canada and is the sole ground on which one-third of 
all 1969 petitions is based. Adultery is the second most used ground, - 
being alleged as sole ground in approximately one-quarter of the 
1969 petitions; cruelty follows third and is most often alleged im 
combination with other grounds. 

Information concerning the grounds alleged in petitions filed 
in Toronto *" in the first two full years of operation of the Act 
shows the pattern unchanged. Of a total of 11,915 petitions filed 
in Toronto between July 1968 and July 1970 8,664 were based on 
adultery, 1,077 on cruelty, 5,888 on three years’ separation and 928 
on five years’ separation. Similar information provided by the 
Registry of Essex County, Ontario,“* indicates that adultery is now 
alleged slightly more frequently than three years’ separation, which 
was at first the more popular ground. 

Far from proving a “ Casanova’s Charter,” the first year of 
operation of the Act showed 28,807 female petitioners and only 
14,809 males, although, of course, many of the female petitioners 
are long-deserted wives who had not previously been entitled to 
relief. The pattern of almost twice as many female as male 
petitioners is continuing. 

The Law Commission has expressed the hope that spouses might 
prefer to wait for two years and petition on the ground of separation 
rather than seek to establish an offence, such as adultery, thereby 
avoiding the hostility inherent in such proceedings.** It is somewhat 
disappointing to find that adultery persists as a popular ground 
for petitions in Canada. The continued reliance on that ground 
confirms the opinion of the Canadian Joint Committee that an 
offended spouse wants immediate relief, where available, and is not 
prepared to wait for three years in order to avoid entanglement with 
the matrimonial offence. 

It is also probable that Canadian lawyers prefer, where possible, 
to institute proceedings on the ground of adultery, because they are 
familiar with the nature of the procedures involved and have more 
confidence in advising their clients of the likelihood of success. This 
preference for known paths may also explain why cruelty is alleged 
so frequently in combination with other grounds and so rarely on 
its own, as it is, too, a new concept to Canadian lawyers. 


Rora L. Dercu.* 


o elanmalion provided by the Registry of the Supremo Court of Ontario and 

relating to a tion of 2 million. 

48 Po tion 000, chiefly the inhabitants of the af Windsor. 

** Reform of the Grounds of Divorces: The Field of ios, Omnd. 5128 (1066), 
para, 98. 

* M.A.(Branders), M.A.(Oxon.); Fellow of St. Anne's College, Oxford. 


TRENDS IN COMPARATIVE 
CONSTITUTIONAL LAW 


Docrames of constitutional law have been subject to reconsideration 
throughout the world. This paper will examine the effect of selected 
modern cases from several jurisdictions. It will be suggested that, 
in the light of these cases, some fundamental doctrines of English 
constitutional law are open to re-examination. Particular attention 
will be given to implied repeal, the possibility of securing statutes 
against the effect of that doctrine by means other than the traditional 
forms of entrenchment, and the emerging concept of justiciability 
im constitutional law. It will be submitted that the traditionally 
accepted concept of implied repeal is no longer valid; that recent 
cases show a trend to the acceptance of statutes of a fundamental 
nature, without entrenchment, yet not subject to implied repeal; 
and that an emerging doctrine of justiciability can be found in 
modern constitutional law. 

It is a general view that United Kingdom and New Zealand 
courts have no power to declare an Act of Parliament invalid. 
However, there do not appear to be modern local cases directly in 
point in either jurisdiction.1. The doctrine rests, in so far as it has 
a judicial basis, on obiter dicta. A similar position obtained, until 
recently, in Israel.* AJl three countries lack a comprehensive written 
constitution. In none of these jurisdictions has there yet been a 
direct case on the validity of single or double entrenchment. 

The Privy Council, sitting as a Singhalese court,’ and also as a 
court of Sierra Leone,‘ has held that a form of entrenchment may 
be effective under a written constitution. These cases confirmed a 
trend initiated, in regard to sovereign states, in South Africa.” The 
position of non-sovereign law-districts, such as New South Wales, 
had long been clear. Entrenchment operated to invalidate laws in 
such jurisdictions. To date much of the discussion has centred on 
the question of the effectivity of entrenchment. Recent constitu- 
tional law cases in several jurisdictions will be examined with a view 
to finding alternatives to entrenchment for states lacking a full 
written constitution. An allied problem is that of the effect of 


1 Cf. Simpson v. Att.-Gon. Feed N.Z.L.B. 271, 286 and A. V. Diosy, The 
Law of the Constitution, od. vee pp. 90-01. The question was 
discussed in R. v. Fineberg [1968] N.Z.L.R. 119 but the Court of A 
prea reserved its opinion, R. v. FPrneberg (No. 9) [1968] N.2.U.R. 
448, s 

2 Of. Bassul v. Ministor of the Interior (1985) 19 (1) Piskei Din 887, 849. 

3 Bribery Commissionsr V. Ranasinghe A.O. 172. 

4 Akar v. Att.-Gon. of Sierra Leone J] A.O. 858. 

5 Harris v. Minister of the Interior (1052) 1 T.L.R. 1248. 

6 Att.-Gen, for N.S.W. v. Trethowan [1 A.C. 5286. 
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interpretation Acts. Are such Acts merely adjuncts to interpreta- 
tion, or do they also have substantive effect?’ If such Acts do 
have substantive effect, are they not a form of auto-limitation by 
Parliament as to future legislation? 

One of the most important recent cases is R. v. Drybones.* 
Drybones, a Canadian Indian, had been charged with being intoxi- 
cated off a reserve, contrary to section 94 (b) of the Indian Act 1952. 
The penalty for this offence, which could only be committed by an 
Indian, was more severe than that under section 19 (1) of the 
Northwest Territories Liquor Ordinance 1057. The Indian Act 
covered intoxication in any place whereas the Ordinance only took 
effect in public places. Drybones’ defence relied on the Canadian 
Bill of Rights 1960. Section 1 of the Bill provides that certain 
fundamental rights and freedoms exist in Canada, without dis- 
criminations by reason of race. These rights and freedoms include 
the right of the individual to equality before the law. Section 2 
provides that, unless there is an expreas exception, every Canadian 
Act shall be construed so as not to infringe on the rights and free- 
doms mentioned. Section 5 (2) of the Bill expressly states that 
the Bill applies to Acts passed ‘* before or after the coming into 
force of this Act.” 

Before the decision in Drybones the practical effect of the Bill 
of Rights had been “ almost nil.” ° That case, decided in favour 
of the respondent, upholds the view that the Bill of Rights is not a 
mere Act of interpretation, subject to implied repeal, and also to 
the rule that generalia specialibus non derogant. The Bill is now 
seen as a statutory declaration of fundamental human rights, rather 
than a rule of construction for statutes.2° The Bill is fundamental 
in the sense that, although a generally worded Act, it overrides 
previous specific Acts. But it is suggested that the case is not 
limited to Acts already in existence. Section 5 (2) of the Bill is to 
apply to all laws of Canada “ already in existence at the time it 
came into force as well as to those thereafter enacted.” © Drybones 
applied section 5 (2) to an Act passed in 1952, but on the wording of 
the section the same result would have been achieved had an Act 
of 1962 been discussed. For this prospective effect to be reached, 
there is no need to adopt the exact formula of section 5 (2). Any 
other wording showing a clear intent to affect future Acts would 
suffice. 

The Canadian Bill has neither single nor double entrenchment. 
The Supreme Court appears to have reached a similar goal by a 


t Of. J. F. Northey, ‘' The New Zealand Constitution’ in The A. G. Davis 
ssays in Law (1065), p. 177. 

8 (1960 “TL W.W.R. 161. 

? P. Brett, ‘‘ Reflections on the Canadian Bill of Rights '’ (1060) 7 (3) 

L.R. 24. 10 Ritchie J. (1969) 71 W.W.R. at p. 169. 

u t OJ., ibid. at p. 168. 

12 Bes F. Auburn, ' ‘ Canadian Bill of Rights and Discriminatory Statutes *’ 
(1970) 86 1.Q.B. 806. 
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different means. To what type of Act does this concept apply? 
English and New Zealand constitutional law know of no difference 
between fundamental or constitutional Acts, and statutes of lesser 
importance. This view is one of the branches of Dicey’s Rule of 
Law.” An example of an Act not directly concerning constitutional 
law is the Acts Interpretation Act 1924 (N.Z.). 

Section 2 provides that this Act applies to every Act of the 
General Assembly ‘‘ heretofore or that may hereafter be passed.” 
It does not apply if there is any inconsistency with the intent, 
object or context of the other Act, or with a definition or interpreta- 
tion therein. A definition section allots meanings to certain words 
and phrases, unless inconsistent with the context, or unless those 
meanings are excluded. This section states that “‘ in every Act of 
the General Assembly . . . the words and phrases following shall... 
have the meanings hereinafter stated.” 14 This provision would 
appear to have a prospective effect analogous to that of section 5 (2) 
of the Canadian Bill of Rights, but allowance must be made for 
the diminution of force in section 2 of the New Zealand Act. 

Section 5 of that Act provides that the provisions contained 
therein “ shall have effect in relation to every Act ” except where 
specially stated otherwise. Section 5 (j) states that every Act shall 
be deemed remedial and receive such “ fair, large and liberal con- 
struction ” as will best ensure the attainment of its object. This 
subsection has been regarded as the cardinal rule of statutory 
construction in New Zealand.“ A commentator has recently pointed 
out that the subsection is somehow treated as allowing the court to 
conform to its own ideas of what is socially necessary and to keep 
legislation abreast of society.1¢ 

Section 2 of the Acts Interpretation Act appears to lay down a 
doctrine of implied repeal in wide terms; if this were the case the 
entire Act would be of no prospective effect. But is this so? Had 
section 2 stood alone the matter would have been clear. But the 
other provisions of the Act which purport to affect post-1924 Acts 
have been utilised by the courts, in particular section 5 (j). But if 
section 2, embodying the doctrine of implied repeal, were to have a 
full effect, how could section 5 be invoked im regard to post-1924 
statutes? Unless the criteria of section 2, such as inconsistency of 
context, are absent, the other sections cannot come into operation. 
Section 2 provides a condition precedent. The alternative is that 
section 2 is meaningless, a somewhat drastic proposition. 

On the Drybones construction, it may be suggested that section 
5 (j) of the Acts Interpretation Act has in fact been applied, regard- 


18 “ The Constitution is the Result of the Ordinary Lew of the Land,” Dicey, 
op. oit. (note 1), p. 208. 

l4, 4, 

16 Police v. Ohristis [1062] N.Z.L.R. 1109, 1112 

10 J. F. Burrows, “ The Cardinal Rule of Statutory Interpretation in New 
Zealand '' (1068-69) 8 N.2.U.L.B. 258. 
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less of section 2 of that Act, in a manner analogous to that used in 
the Canadian case." Section 2 has been, in effect, regarded as 
“ inoperative.” This Act is then not merely a statute of 
construction, but has prospective substantial effect. 

The Drybones interpretation is contrary to the common law 
doctrine that a statute laying down certain rules and providing that 
anything inconsistent with those rules in a subsequent statute will 
be void is of no effect.1* This aspect of the doctrine of implied 
repeal of statutes is to be found definitively stated in several texts 
on constitutional law.*® In passing, it may be noted that the view 
involves the necessity of declaring statutes in violation to be partially 
invalid. This aspect of implied repeal is based upon two cases. 

In Vauwhall Estates Ltd. v. Liverpool Corporation,®® the only 
discussion of prospective implied repeal is contained in dicta of 
Avory J. to the effect that ‘“ such a suggestion is inconsistent with 
the principle of the Constitution of this country.” ™ It would appear 
that the principle intended is that leges posteriores priores contrarias 
abrogant.** No authority is given for this maxim, but it may be 
sought in Porter’s Case. Whatever may be the standing of the 
maxim in regard to implied repeal simpliciter, it does not cover the 
present type of legislation in so far as there is an attempt to specifi- 
cally govern future statutes. The Vaumhall case concerned an Act 
which did not attempt to affect future statutes, as the marginal note 
and the judgments of all three judges show. The remarks of Avory J. 
on prospective implied repeal are obiter dicta without attempted 
basis in precedent. 

The second case usually cited as authority is Elen Street Estates 
v. Minister of Health.** In this case the Court of Appeal considered 
the same section of the 1919 Act discussed in Vauwhall Estates. As 
has been previously shown, this section did not attempt to bind 
future Parliaments. Scrutton L.J. held the constitutional position 
to be that Parliament can alter an Act previously passed by enacting 
a provision which is clearly inconsistent with the previous Act.' 
This formulation of implied repeal does not deal with the present 
point as to the effect of an express attempt to bind for the future. 
Maugham L.J. held that, according to our Constitution, the legisla- 
ture cannot bind itself as to the form of subsequent legislation, and 
it is impossible for Parliament to enact that in a subsequent dealing 
with the same subject-matter there can be no implied repeal. 


se (i This section . . . must, in cases where the object of the legislation is 
ear, be given it full dominant effect." Chemists’ Guild v. Sitwell [1966] 
ee ooh, 674, concerning a statute subsequent to the Acts Interpretation 
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The dicta of Maugham L.J. have been repeatedly quoted, and 
therefore deserve close scrutiny. No authority is given for these 
obiter dicta. The Constitution of the United Kingdom is not 
written, therefore resort can only be made to case law, of which none 
is cited. Both branches of Maugham L.J.’s remarks have been 
overtaken by events. Since 1945 the United Kingdom has granted 
independence to numerous states, a situation not envisaged when 
the Ellen Street case was decided. A year after that case, in 1985, 
it was judicially suggested that the Imperial Parliament could as 
a matter of abstract law repeal section 4 of the Statute of West- 
minster 1981.77 However, in 1964 the Privy Council held that the 
legislative grant of independence to Ceylon by the United Kingdom 
deprived the Parliament of the latter of the power to legislate for 
Ceylon.** Parliament has thus bound itself as to the form of 
subsequent legislation. It has also enacted that regulations repro- 
duced in a specific Act as provisions of that Act may be declared 
ultra vires,™ thus indicating that Acts of Parliament may be declared 
partially invalid. 

The third member of the Court of Appeal in Elen Street, 
Talbot J., pointed out that there was a great deal to be said for 
the view that the section did not apply to future enactments.” 
In summary, it is submitted that this detailed analysis fully supports 
Mitchell’s conclusion that ‘‘ the cases of implied repeal prove 
little.” 1 It must be emphasised that this discussion does not 
affect in any way the general doctrine of implied repeal in cases 
where there has been no attempt, in the prior Act, to bind future 
Parliaments. 

Rejection of one form of implied repeal is no longer a question 
of merely academic interest. What may be called the Ellen Street 
rule represents the ultimate extension of the nineteenth-century 
doctrine of the sovereignty of Parliament. On the international 
level a legal system run by sovereigns was used to sanctify their 
rights for “' legitimising the irresponsibility of sovereigns ’’ and 
became a major defect of international law. At the international 
level no single sovereign has, today, the supreme power of decision— 
“ off with his head.” * The Ellen Street doctrine, embodying an 
absolute sovereignty, would raise serious problems for the United 
Kingdom in entering the EEC. 

The problem of the effect of the Elen Street rule in this context 


27 British Coal Corporation v. The King ee 

28 Ibralebbe v. The Queen [1064] A.O. The. Oeplen Independence Act 
1947 contained a request and consent provision. 

29 s. 116 (2) of the National Insurance Act 1965 (U.K.); see also note 27. 

3 [1984] 1 K.B. at p. 508. 
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has been raised previously,** but not solved. The rule, if accepted, 
produces strange results. It has been suggested, officially, that in 
flelds occupied by Community law, Parliament would have to refrain 
from passing fresh legislation inconsistent with such law. This 
suggestion assumes that it can easily be decided whether contem- 
plated legislation conflicts with EEC obligations, and that the far- 
reaching economic effects of Community law on municipal law can 
be foreseen. It is submitted that no such simple solution is possible. 

Another suggestion is to include automatically in all United 
Kingdom statutes a clause to the effect that the statutes are to be 
construed go as not to conflict with Community law.** But, assum- 
ing, as this suggestion does, the validity of the Ellen Street rule, 
such a clause could not prevail if the Act did in fact conflict with 
Community law embodied in a prior Act. Nor, according to the 
doctrine, would an interpretation Act, even if “ drafted very 
strongly,” ** change the situation. The unlimited doctrine of parlia- 
mentary sovereignty leads to the undesirable result that the United 
Kingdom Parliament cannot incorporate Community law into its 
municipal law without subjecting it to the Ellen Street rule. 

The solution is simple—the rule is not law. It may be difficult 
to amend a constitution which does not exist, but it is not impos- 
sible.** Once it is shown, as here, that this version of the implied 
repeal rule has no legal basis, the way is open to enactment of a 
statute modelled on the Canadian Bill of Rights. On the Drybones 
interpretation such an Act would have prospective force and would 
bar implied repeal.¥ 

It may be pointed out that two New Zealand Acts bar implied 
repeal. Section 160 of the Harbours Act 1950 provides that no 


31 D. Thom and N. 8. Marsh, ‘‘ The United Kingdom and the Treaty of 
Bome ” (1062) 11 1.0.1.Q. 77. 
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harbour board may dispose of foreshores “ without the authority of 
a special Act.” Section 6 of the Tokelau Islands Acts 1948 states 
that the statute law of New Zealand past and future shall not be in 
force in the islands “‘ except as otherwise expressly provided.’ This 
example is of particular interest as the New Zealand Parliament has 
expressly applied a number of Acts to the Tokelau Islands,‘° thus 
giving support to the view that it has accepted the exclusion of 
implied repeal and done the “ impossible.”?“ The provisions of 
these two Acts demonstrate that, in the view of the New Zealand 
legislature, the doctrine of implied repeal could be avoided by 
suitably framed legislation, without entrenchment. If the doctrine 
applied to these Acts, then the quoted provisions of the Acts would 
be of no effect. It is not proposed to give details of a number of 
other statutes of a similar nature. However, it may be pointed out 
that the exclusion of implied repeal, in a form similar to that 
utilised for the Tokelau Islands, is also essential for a territory 
granted self-government. 

In Drybones the majority judgment of the court did not invali- 
date or repeal the relevant subsection of the Indian Act. The 
declaration was to the effect that the section was “‘ inoperative ” 
and was confined to the particular circumstances of the case before 
the court.“ The word “ operate ” is to be found in section 2 of 
the Canadian Bill, but the same section also uses, in a similar sense, 
“ construed ” and “ applied.” In fact “ operate ” only refers to an 
express exception of the Bill by statute. It would therefore seem 
that the concept of an “ inoperative ” section in this case may be 
a general one in constitutional law, and not be limited to the 
particular Canadian circumstances. 

A comparable doctrine is found in Australian constitutional 
practice. Under section 108 of the Commonwealth of Australia 
Constitution Act 1900, when a law of a state is inconsistent with a 
Commonwealth law, the former shall be invalid, to the extent of the 
inconsistency. The doctrine of “‘ reading down ” enables the court 
to construe the state Act so as not to apply to the circumstances of 
the particular case. These concepts have the advantage of bridging 
the gap between the orthodox doctrine that English and New Zealand 
courts cannot declare an Act of Parliament invalid, and the recent 
trend in constitutional law towards general powers of declaring 
statutes invalid. A doctrine of “‘ inoperation ” or ‘ reading down ” 
would not have the drastic effects of a declaration that the whole 
Act was invalid. It would also help to explain the effect of section 5 
(j) of the Acts Interpretation Act, viewed as a substantive provision. 
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The recent Israeli decision in Bergman v. Minister of Finance “+ 
may now be considered. In 1969 the Knesset passed a law providing 
for the financing of elections. Each list represented was to reccive 
I£120,000 for each sitting member. Lists not represented were to 
get nothing. Bergman petitioned the High Court of Justice for an 
order restraining the Minister from paying expenses of elections 
under the law. The argument immediately relevant in this context 
was that the 1969 law had not been duly enacted. Section 4 of the 
Basic Law: The Kneaset, provided that the Knesset should be 
elected by equal elections, and that the section was only to be 
repealed by a majority of the Knesset. Section 46 of the same law 
provided that the majority mentioned was required at every stage 
of the reading, and that repeal meant either express or implied 
repeal. The petitioner alleged that the required majority was not 
obtained at the first and third readings of the 1969 Act. As non- 
represented lists would receive no allocation the 1969 law provided 
for unequal elections, impliedly repealing part of the Basic Law, 
and was not passed in the manner required. 

The court left open the question of justiciability and locus standi. 
In a passage which is somewhat difficult to comprehend the court 
pointed out that the Attorney-General had not taken any position 
on the question of justiciability. The court decided not to enter 
into the question of its own motion because the material problems 
called for speedy solution and consideration of the preliminary 
constitutional matters would necessitate a lengthy hearing on its 
own. From a purely logical paint of view this part of the judgment 
is hard to accept. Section 4 was held not to be merely “ technical.” 
The order was made absolute against the Minister. However the 
court provided that the Minister could act under the 1969 law if it 
were re-enacted with the required majority, or so amended as to 
remove the lack of equality. 

The case has several features of interest. It had been widely 
thought, previously, that Israeli courts could not partially or totally 
annul laws of the Knesset.* As Akzin pointed out, the decision 
cannot be regarded as a case of full judicial review.“ But the effect 
is similar, despite the guarded terminology. In this respect the case 
may be taken with MacCormick v. Lord Advocate “ and Drybones. 
Statutes which do not form part of a formal written constitution may 
be given prospective effect by suitable wording. This may be done 
by entrenchment, or by a statement that the statute prevails over 
future Acts. An Act specifically stated by Parliament to be of a 
fundamental nature, whether in safeguarding civil rights, or laying 
down guide-lines for elections, may now have an unexpected effect. 

In 1968 the New Zealand Parliament considered a proposed Bill 
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of Rights, largely modelled on the Canadian Bill, together with 
some modifications adapted from the Universal Declaration of 
Human Rights. At that time the New Zealand Bill was not pro- 
ceeded with, due, in part at least, to heavy criticism levelled at it in 
legal circles.*® Taking account of the divergencies in phraseology, 
which are not small, it is suggested that the effect of Drybones is to 
give such a Bill, if enacted today with amendments, the effect of a 
fundamental constitutional law having a wide prospective effect. 

But the implications of recent decisions are wider than the scope 
suggested so far. It has been commonly held that the Act of 
Union between England and Scotland, like the Dentists Act 1878, 
can be legally altered or repealed by Parliament.‘® 

This assumption was questioned in MacCormick. It must be 
emphasised that this was a Scottish case. Scottish and English 
constitutional law differ. For instance, Scottish constitutional law 
has a doctrine of desuetude of pre-1707 statutes quite unknown 
to English law. The Act of Union ratifled and incorporated the 
Treaty of Union. Article 1 of the Treaty provided that the two 
Kingdoms should forever be united into one kingdom, to be called 
Great Britain. The petition claimed an interdict, or a declaratary 
order, that the Government should not publish a proclamation 
entitling the Queen, inter alia, ‘‘ Elizabeth the Second of the United 
Kingdom of Great Britain.” The grounds were, among others, that 
this would involve a contravention of Article 1 of the Treaty. The 
court held the petition incompetent because it had no jurisdiction to 
determine whether such a governmental act contravened the Treaty 
of Union. Further, Article 1 did not prohibit the use of the numeral, 
and the point in issue was not within the scope of an actio popularis. 

The judgment of the Lord President, Lord Carmont concurring, 
pointed out that the Lord Advocate had admitted that the Parlia- 
ment of Great Britain could not repeal or alter fundamental and 
essential conditions declared to be such in the Treaty and Act of 
Union. The principle of unlimited sovereignty of Parliament has 
no counterpart in Scottish constitutional law." The question of an 
advisory opinion of the International Court of Justice was left 
open."* 

A weighty consideration in this case was that there was neither 
precedent nor authority of any kind for the view that either an 
English or a Scottish domestic court had jurisdiction to determine 
whether a governmental act of the type in controversy was in con- 
tormity with the provisions of a Treaty; the more so when, as here, 
the Treaty was one under which both countries ceased to be inde- 
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pendent and merged their identities. In constitutional and inter- 
national law this situation was thought to be unique, and the action 
incompetent in that it was not shown that the Court of Session had 
authority to entertain the issue.” 

An interesting contrast may be made with Bergman. In the 
latter case it is submitted that the court in fact regarded the matter 
as justiciable, despite its reservation on that point. Justiciability 
is a condition precedent to the exercise of jurisdiction. If this 
interpretation of Bergman be accepted, the decision in MacCormick 
on justiciability may bear review. In both Ranasinghe and Akar, 
the Privy Council dealt with the constitutions of sovereign states 
containing restrictions on the power of the local Parliament. Both 
cases decided that such restrictions bound the Parliaments con- 
cerned. Since United Kingdom Acts in force in Ceylon and Sierra 
Leone can be repealed in the same way as local Acts are repealed, it 
is submitted that the fact that both constitutions were United 
Kingdom Orders in Council is not relevant." On this view both 
cases may be utilised as precedents for examining unwritten consti- 
tutions. It is significant that in Akar Lord Guest dissented on the 
grounds that, as the courts cannot inquire into the justiciability of 
an executive act, they cannot inquire into an Act of Parliament 
which em facie appears to be within the constitution.” This view, 
similar to that taken by the Lord President and Lord Carmont in 
MacCormick, was not acceptable to the majority in Akar and was 
ignored in Ranasinghe. Such considerations reinforce the suggestion 
that the decision on justiciability in MacCormick is not the last word. 

The general opinion that parliamentary sovereignty requires 
that no bounds can be set to the legislative power may be traced, in 
doctrine, to Austin and Dicey. Whatever may have been the social 
policy behind this opinion, it is clearly no longer generally held. 
The burden of this paper has been to show trends departing from 
traditional views. These trends must be viewed against the back- 
ground of such political changes as that from Empire to Common- 
wealth, and from Commonwealth to Common Market. The courts 
are moving with hesitation and feeling their way. This may account 
for decisions which do not adhere to strict logic. Often the courts 
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of this kind permitted its writ to issue "’: per Hardie Boys J., Parsons v. Burk, 
Vodanovich, Loohore and Kember, Supreme Court, Wellington, Hero 
N.Z.L.B. 244, 248, discussed in F. M. Auburn, ‘‘ Ne Exest Regno," [1970 
0.L.d. 188. 
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avoid a decision.” It may be suggested that the limits of the 
emerging doctrine such as that in Drybones will be laid down in 
further new doctrines. In this light it would appear that the sugges- 
ted principles of an “‘ inoperative statute,” and justiciability may 
well be broadened in future judgments. Constitutional law to a 
great extent reflects the existing power structure in society. It 
would seem that various common law systems are moving in not 
dissimilar directions. We are now at the beginning of a period of 
constitutional change. It is hoped that this paper has identified 
some of the important trends. 

In conclusion it is suggested that in the light of recent trends in 
comparative constitutional law, several accepted views may bear 
revision— 

(1) The doctrine of implied repeal is subject to severe limitations. 

(2) The Vauxhall Estates and Ellen Street cases are not authority 
on the question whether Parliament can legislate against future 
implied repeal. 

(8) Were proposition (2) not accepted Great Britam would face 
serious legal difficulties in joining the Common Market. 

(4) An Act of Parliament whether “ constitutional,” ‘‘ funda- 
mental ”? or merely “ interpretative ’? may be safe from implied 
repeal without any entrenchment provided that such an intention is 
clearly stated. 

(5) Provisions such as those of the proposed New Zealand Bill 
of Rights may have a wide prospective effect. 

(6) Regardless of the question whether United Kingdom or New 
Zealand courts can hold Acts of Parliament invalid, it may be 
possible to declare single sections ‘* inoperative,” 

(7) The decision in MacCormick on the issue of justiciability may 
now have to be reviewed. 

F. M. Ausurn.* 


81 o.g. ' Whether a proclamation .. . can be challenged before the couris . 
is a constitutional question of far-reaching importance which, on the present 
state of the authorities, remains unsettled and debatable . . . their Lordships 


do not need to decide that question in this appeal. They do not, therefore, 
roposs to do so, being of opinion thet the question is one which would be 
Pottar determined in Beco sate ich made Aah couse eee Ningkan 
v. Govt::of Maloyma. [IHO AO 902. 

0: Palley, ‘‘Rethmking of Aada] Bolo " (1969) 1 (1) BLT. 1, 12. 
* Lecturer in Lew, University of Auckland. 


ACTUARIAL ASSESSMENT OF DAMAGES: 
THE THALIDOMIDE CASE—I 


INTRODUCTION 
Tar purpose of this article is first to discuss the use of an actuarial 
approach to the assessment of damages‘ arising out of personal 
injury and fatal accident litigation, and secondly to illustrate from 
“ the thalidomide case”3 the practical aspects of submitting 
actuarial evidence to the courts. 

The employment of actuaries in this field has been widely 
discussed within both the legal and actuarial professions in the last 
few years.’ It is receiving consideration by the Law Commission 
which has now published two working papers on the subject.‘ 


Tae ASSESSMENT PROBLEM 


The basic principle underlying the assessment of the quantum of 
damages is restitutio in integrum. This principle has been defmed in 
various dicta of the courts which will be familiar to legal readers of 
this article and which it is not proposed to reproduce here. 

For the purpose of this article we are concerned with the assess- 
ment of damages as a capital sum for continuing pecuniary loss 
flowing from personal injury or death. In a personal injuries case 
the pecuniary loss may include partial or total loss of earnings and 
loss of occupational and state pension rights. It may also include 
the cost of special care and attention. In a fatal accident case the 
pecuniary loss will normally be the net loss of “ dependency ” to 
the widow and/or children and other dependants after taking into 
account benefits received from the deceased’s estate. 

It would appear that the law accepts as relevant to the 
assessment of damages a concept of value, such that the capital sum 


1 A paper on this subject was submitted by the writer to the Institute of 
Actuaries in 1968 and later published m (8) J.I.A. 1968, 04, 208. 
2 8. v. Distillers Co. (Biochemicals) Ltd. [1070] 1 W.U.R. 114; [1969] 8 All 
E.R. 1412. The writer gave evidence for the plaintiffs. 
2 Among developments which have prompted this discussion have been ths 
lication in 1962 of Professor Street's Principles of the Law of Damages 
Sweet & Maxwell); the recommendations of the Justice 1066 report on 
Trial of Motor Aomdent Cases (Stevens & Sons); and the inclusion in the new 
1967 edition of Kemp and Kemp on The Quantum of Damages of a chapter 


Commission Published Working Paper No. 41. First Programme Item VI». 
Personal Injury Litigation: Assessment of Damages (October 18, 1971). 


: 140 


Marz. 1972 ACTUARIAL ASSESSMENT OF DAMAGES 141 


awarded should represent the present value as at the date of the 
trial of the loas of income or of the future expenditure incurred as 
a result of the tort. It is apparent that the nature of the valuation 
problem is such as to make this a proper and natural field for the 
application of actuarial science. 


Tue PRACTICE OF THE COURTS 


It is submitted that the failure to employ actuarial assistance in 
the assessment of damages is largely the result of a lack of com- 
munication between the legal and actuarial professions. It is no 
part of the writer’s purpose to attempt to apportion blame for a 
situation which has been detrimental to the interests of many of 
those members of the public involved in damages litigation. It is, 
however, necessary to examine the methods which have been evolved 
by the courts in attempting to find a solution to the problem of 
valuing uncertain future pecuniary loss. 

As many legal commentators have observed, it is not easy to 
analyse the methods employed by judges since until recently it has 
not been their invariable practice to itemise under separate heads a 
total damages award which includes compensation for non-pecuniary 
loss." It is clear however that they have inevitably had recourse to 
actuarial or quasi-ectuarial aids and that many misconceptions have 
arisen from their use without a full understanding of the implica- 
tions. The basis of much judicial arithmetic appears to be a number 
of years purchase arrived at by taking an annuity certain for the 
“ expectation of life’ or ‘‘ work-life expectation ”?” and making a 
deduction for ‘‘ contingencies.” In other cases the award would 
appear to be a quite arbitrary result of the application of rule of 
thumb and precedent, the latter often with no regard to the changing 
value of money. 


JUDICIAL MISCONCEPTIONS 
The fallacy of employing an annuity certain for the period of the 
expectation of life to represent the value of a life annuity is one 
to which every actuarial student is introduced at an early stago and 
one which has been explained elsewhere to legal practitioners. A 
judge who is not offered actuarial assistance by counsel for either 
the plaintiff or the defendant may be forgiven for employing an 


5 As a result of the Administration of Justice Act 1969 and its interpretation 
in the osse of Jefford v. Ges [1970] 2 Q.B. 180 the position is now that 
whenever the court is awarding gen ae for future pecuniary loss and 
also for other heads of general dam have to state the two amounts 
separately since no interest is pay care on the former, whereas interest is 
normally prel on the latter. The Law Commission heve pointed out, 


however, there is still no obligation for the court to make a division between 
future loss of earnings and future See E Een be 
Lables grag that full itemise the heads of damages should be 


ed b legislation 
hte lips, ‘ ‘What is this thing called e? ' (1965) 100 8.J. 722. 
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approximation in a valuation problem which involves so many 
imponderables that the answer is bound to be imprecise. Unfortu- 
nately, however, there is much evidence in recorded judgments that 
the courts have failed to appreciate that this method is an approxi- 
mation to the value of a life annuity, or have failed to understand 
the nature of the latter. It is not uncommon for one or both of two 
further misconceptions to be applied; the approximate life annuity 
value being reduced by: 

(a) a deduction for “ contingencies’? described as including 

death; 

(b) a deduction for discount. 
It is sufficient here to quote one example from a judgment of 
Streatfeild J.1: 


“ I agree with counsel for the defendants that it would be 
wrong to accept any annuity basis as the final figure because I 
would then have to take into account first that the plaintiff 
would be recovering in a lump sum what otherwise he would be 
receiving week by week or month by month over a period of 
time, so that there would have to be discount for that reason. 
I would also have to discount it because of the ordinary changes 
and chances of life. The plaintiff might suffer some other 
accident or disaster . . . or he might die.” 


RELEVANCE OF ACTUARIAL EVIDENCE 


Our judges have also cast doubt from time to time on the rele- 
vance of actuarial evidence or of evidence based on published 
life tables. They have taken the view that, because their assess- 
ment must be based on the facts of the individual case and 
must allow in the light of these facts for a wide range of future 
contingencies which might have affected the amount and duration 
of the loss to be valued, it does not help them to have figures based 
on averages which do not take account of all of these factors. Thus, 
Greaves-Lord J., in a 1987 case,® reached the following conclusion : 


“ But although I have received considerable information as to 
the Registrar General’s tables on the normal span of life, I think 
one would be completely mistaken if one were to regard them 
with any exactness at all, because in my view they do not seem 
to be compiled with a real appreciation of the ordinary incidence 
of life. They are compiled in an abstract way from averages and 
do not in my view really reflect a true picture.” 


R. Marven Everett, Q.C., expresses the view of many of his 
fellow practitioners in an article published in the Law Guardian ° 
which concluded: 


1 Pope v. Mu (D.) d Son Ltd. [1961] 1 Q.B. 299; [1960] 2 W.L.R. 881; 
peoi 9 An BR o7. ae 

s v. Yates [1988] 1 Q.B. 256; [1987] 8 All B.R. 442. 

° B. Marren Everett, Q.c., ' Damages for Death and Personal Injuries," Law 
Guardian (November 1985). 
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** So far as personal injuries are concerned it is not easy to see 
how the evidence of an actuary would help the court. There 
are so many imponderables Involved and an actuary’s evidence 
would necessarily be based statistically, whereas each case must 
depend upon its own special tacts.” 


Tore ‘ MULTIPLIER ’’?: TAYLOR v. O’Connor 1° 


In many cases where judges have itemised their awards and, without 
the assistance of actuarial aids or evidence, given a separate figure 
for future pecuniary loss, they have explained their arithmetic by 
stating the “ multiplier °’ which has been applied to the annual loss. 
In other cases legal writers and analysts have deduced such a multi- 
plier from the report of a case, even though it had not been specified 
by the court. 

The view appears to have developed that the use of ‘‘ the tradi- 
tional multiplier ” is a quite distinct and alternative approach to 
the use of actuarial methods of assessment. This viewpoint was 
given added weight by the judgments of the House of Lords in 
Taylor v. O’Connor and should therefore be examined carefully. 
The writer’s view is that the multiplier is no more or less than a 
rough and ready approximation to the actuarial present value of 
continuing future loss. The whole case for actuarial aids and the 
assistance of actuaries as expert witnesses is that they enable the 
court to assess the multiplier on as scientific a basis as possible. 
They offer a tool which is as precise as possible, having regard to 
the imponderables involved, rather than one which is crude. 

It is not proposed to quote at length here from the judgments in 
Taylor v. O’Connor but the words of each of their Lordships will be 
considered in turn and some quotation is inevitable. Lord Reid’s 
dicta are of greatest importance. He approached the heart of the 
question by admitting that the multiplier 

“ is a perfectly good method in the ordinary case but it conceals 
the fact that there are two quite separate matters involved— 
the present value of the series of future payments, and the 
discounting of that present value to allow for the fact that for 
one reason or another the person receiving the damages might 
never have enjoyed the whole of the benefit of the dependency.”’ 

In these words he was in fact describing the technical problem 
which is fundamental to the actuary’s expertise and which is indeed 
the raison d’étre of actuarial science. The actuary’s technique 
of combining survival probabilities with discount at compound 
interest is described in the next section of this article. 

Unfortunately Lord Reid went on to conclude that *‘ Judges and 
counsel have a wealth of experience which is an adequate guide to 
the selection of the multiplier and any expert evidence is rightly 
discouraged.” 


1 [1971] A.C. 115. 


144 THE MODERN LAW REVIEW Von. 85 


He did, however, then concede that where special factors were 
involved, and in the present case he specified taxation, “ expert 
evidence may be valuable or even almost essential.” 

Lord Morris again defended the multiplier by reference to the 
wide experience of learned judges in its application. He said that 

“in a realm where there are many imponderables and where 
mathematical accuracy is not possible the recognised methods 
of approach have proved rational and workable. In fixing a 
multiplier judges do the best they can to make fair allowance 
for all the uncertainties and possibilities.” 


He did not refer directly to the availability of actuarial 

assistance, although he mentioned the possibility of 
“ skilled evidence concerning ways in which a sum of money 
could be used and managed to the best advantage. Such 
evidence should, however, only afford a check or a guide. It 
could not resolve those matters which in the nature of things 
must be uncertain or decide those issues to which the art of 
judgment must be directed.” 


If in these words Lord Morris was referring to actuarial evidence 
it would seem to the writer that he had failed to appreciate the 
nature of the assistance that the actuary is able to provide. 

Lord Guest was directly critical of the introduction of actuarial 
figures “ as to what sum would be required, based on the widow’s 
expectancy of life, to purchase an annuity of the extent of the loss.” 
He correctly pointed out that the purchase price of an annuity 
would ‘* depend on current rates of interest and would not allow 
for inflation. If it were adopted it would have to be discounted in 
respect that it provides certainty and does not allow for contingen- 
cies.” In the present case no actuarial evidence was given to the 
court of first instance and annuity costs were quoted by counsel for 
the widow to the House of Lords only. Lord Guest’s criticisms 
should not therefore be held to apply to the giving of actuarial 
evidence generally which in the writer’s view should not be and 
has very rarely been concerned with the cost of purchasing annuities. 

Finally, Lord Pearson most clearly expresses the misconception 
that the multiplier and actuarial aids are two distinct and alterna- 
tive bases of assessment. He acknowledges the value of actuarial 
calculations as a check where large sums are involved but does not 
think 


“ that actuarial tables or actuarial evidence should be used as 
the primary basis of assessment. There are too many variables, 
and there are too many conjectural decisions to be made before 
selecting the tables to be used. There would be a false appear- 
ance of accuracy and precision in a sphere where conjectural 
estimates have to play a large part. e experience of prac- 
titioners and judges in applying the normal method is the best 
primary basis for making assessments.” 
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The above words provide a convenient text on which to conclude 
this discussion of the multiplier. The writer is strongly of the view 
that an actuarial approach does not involve a refutation of “ the 
normal method ” but rather an attempt to make it more realistic and 
less subject to error. It is because there are ‘‘ too many variables ” 
that a scientific technique designed to cope with them could be of 
assistance to the courts. The court is not able to do the best it can 
if it fails to apply tools which are available to reduce a complex 
problem to simpler and more manageable proportions. The use of 
such tools does not in any way remove the need for the application 
of judgment and experience but it allows these qualities to operate 
within more rational and logical limits. 

The writer does not share the view that the judgments in Taylor 
v. O’Connor constitute a serious reversal to the growing climate of 
acceptance of the assistance which the actuarial profession can 
provide. In other sections of this article the progressive aspects 
of these judgments on questions such as the need to take account 
of inflation and the need to allow for the plaintiff’s liability to tax 
on the investment income of his damages award have been noted 
with approval. Their Lordships clearly found themselves in some 
difficulty in seeking to estimate by how much a “ normal multi- 
plier ” should be increased to allow for these factors. The writer 
believes that legal practitioners and the courts will as a result of 
these judgments come to realise more clearly than before that if 
the assessment of damages for future pecuniary loss is to take 
account as accurately as possible of all these complex factors then 
a guess at a single multiplying factor, however inspired and backed 
by however much experience and wisdom, is bound to represent 
an inadequate solution to the problem. 

Those concerned to advance the acceptance by the courts of 
the relevance of actuarial methods have been further discouraged by 
the judgments of the Court of Appeal in the case of Mitchell v. 
Mulholland. The Times report was depressingly headlined 
“ Actuarial method of assessing damages rejected.” Edmund 
Davies L.J. opened his judgment by saying that this was said to be 
a test case regarding the assessment of damages for personal injuries 
and in defining the question he unfortunately repeated the 
misconception that there was a clear-cut alternative: 

‘* The appellant criticises the method hitherto adopted by the 
courts in two ways: (1) The conventional approach of fixing 
the multiplicand and the multiplier appropriate to the particular 
case should be replaced by an actuarial calculation.” 

The judgments in this case appear to the writer to add nothing 
to those in Taylor v. O’Connor which have been discussed above and 
indeed these Judgments were quoted with approval. 


11 [1971] 2 All E.R. 12905, O.A. 
Vor. 85 6 
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Tar Law ComMMission’s RECOMMENDATIONS 


The Law Commission, in their latest Working Paper on the assess- 
ment of damages, give detailed consideration to the speeches in 
Taylor v. O’Connor. In the light of this case and that of Mitchell 
v. Mulholland they conclude that the prevailing judicial view must 
be taken to be: 


“ (a) The use of the multiplier has been, remains and should 
continue to remain, the ordinary, the best and the only satis- 
cary method of assessing the value of a number of future 
annual sums both in regard to claims for lost dependency under 
the Fatal Accidents Acts and claims for future loss of earnings 
or future , i 

(b) The actuarial method of calculation, whether from expert 
evidence or from tables, continues to be technically relevant 
and technically admissible but its usefulness is confined, except 
perhaps in very unusual cases, to an ancillary means of checking 
a computation already made by the multiplier method.” 

The Law Commission consider that this position is unsatisfactory 
and the writer welcomes their recommendation that the climate of 
opinion might be improved by a legislative provision on the following 
limes: 

“ In my action under the Fatal Accidents Acts or for 
damages for personal injuries where the plaintiff claims com- 
pensation in respect of a future annual loss or future annual 
payments or expenses (i.e. loss of dependency, loss of future 
earnings or loss of future expenses), the plaintiff shall be entitled 
to rely upon the evidence of actuaries and upon approved 
actuarial tables to an extent which the court considers appro- 
priate to the particular case and the court shall pay such regard 
to such evidence and to such tables as it considers just in the 
circumstances of the particular case.” 


Tue THEORY OF PROBABILITIES !! 


Actuarial calculations are based on the validity attaching to the 
theory of probabilities or the probabilistic approach and it may be 
of assistance to give an explanation of the significance and working 
of that theory. It is an essential element in the proper understand- 
ing of how actuarial evidence can assist the assessment of damages 
in any particular case. 

The association of a survival probability and a rate of discount 
les at the root of the actuary’s technique of arriving at a “‘ present 
value.” Ideally, the actuary turns to statistics of the experience of 
a class of lives identical in material character to the individual for 


12 This section is based on a memorandum prepared for the Law Commission by 
a Working Party of the Institute and Faculty of Actuaries of which the writer 
was a member. Much of it is uced in a similar form as Appendix 4 to 
the Law Commission Published Working Paper No. 41 where it is entitled 
‘t Note on the Nature of Actuarial Evidence.’ 
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whom a lump sum payment equal in value to a series of annual 
payments falls to be assessed. He then determines from these 
statistics the probability that the individual will survive to receive 
each future annual payment, multiplies this by the appropriate 
amount of the payment and discounts to allow for the rate of 
interest to the present time. By applying this technique to each 
future payment and summing the results he produces an overall 
total which gives the amount of the assessment. The probability of 
survival can be calculated to allow not only for mortality, but also 
for early retirement for reasons of ill-health, sickness and other 
“ incidentals.” 

It matters not that only one individual is to receive the amount 
of the assessment or that he may die the next day, or for that matter 
live to be a centenarian. So far as that individual is concerned, at 
the date of assessment, he is awarded fair compensation in the 
sense that if there had been a very large number of similar indi- 
viduals of the same age all receiving the same amount, then overall 
they would have equated to the stated payments, allowing for the 
operation in due time of compound interest and mortality. Another 
way of expressing this concept is to say that if this very large 
number of individuals made a pool investment of the total of the 
identical amounts awarded to each at an investment yield equal to 
the interest rate assumed by the actuary for discount purposes, and 
if each received from the pool for the remainder of his lifetime the 
annual loss for which he had been compensated by recourse to both 
interest and (to the extent necessary) capital, then the total invest- 
ment would be exhausted on the death of the last survivor provided 
that the mortality of the group followed the assumed pattern. 

It would appear that much of the misunderstanding of actuarial 
techniques which arises in practice stems from the attempt by 
lawyers to apply the concept of “ expectation of life.” This par- 
ticular function of a mortality table is not employed by the actuary 
in arriving at the present value of a series of annual payments and 
in fact it has very little practical use. It has no real meaning for 
an individual life and is better defined as the average tuture lifetime 
of a very large number of individuals of the same age. It is obvious 
that the future lifetime of any individual in such a group may range 
from zero to (105 — œw) if 108 is the limit of the mortality table and 
œw is the present age. It is also apparent that the application by the 
actuary of probability theory to the group does not involve the 
assumption that all members of the group will survive to the limit 
of the expectation of life for that age and then all die. The actuarial 
assessment of present value will be correct for the group and there- 
fore, so far as is possible, fair for any individual member of the 
group if the mortality of the group follows that of the mortality 
table employed by the actuary, i.e. if the same proportion die at 
each age as indicated by the underlying rates of mortality. 


148 THE MODERN LAW REVIEW Vox. 35 


Nor are the theories of probability and present value invalidated 
by the situation—very common in practice—that statistics for an 
identical group of lives do not exist. In practice it is necessary, 
more often than not, to proceed from the known to the unknown, to 
the determination of probabilities suitable to a particular risk, 
using material that is the best available to do the job. The whole 
of the actuary’s training and experience is devoted to bridging this 
gap—to the choice of the most suitable statistica and, above all, to 
their application and adjustment to the circumstances of a particular 
situation, as they are seen to be at a particular moment of time. 
His opinion of the assessment in an individual case is therefore that 
of a professional expert skilled in this very art. Moreover, to 
discard his opinion on the grounds that precisely relevant statistics 
are not available would be to deny the usefulness of a technique 
that lies at the root of innumerable commercial transactions that 
are taking place daily. 

The difficulties which judges and lawyers generally have 
experienced in interpreting actuarial evidence and appreciating the 
assistance which it can give, no doubt largely explain the reluctance 
of those advising litigants to mstruct an actuary. 


Tue ROLE OF THE ACTUARY 


We have been concerned so far with a general and historical review 
of the practice of the courts with regard to the use of actuarial 
valuations as a guide to the assesament of damages. Recent develop- 
ments have prompted wide discussion which, whatever the ultimate 
recommendations of the Law Commission, are likely to result in 
more frequent instruction of actuaries as expert witnesses. It is 
proposed to consider in later sections of this article the valuation 
methods and bases employed by the actuary and the implications of 
possible changes in practice. 

It is necessary first, however, to reflect on the role of the actuary 
as an expert witness in the courts. It is presumed for the purpose 
of this discussion that the actuary is instructed to value pecuniary 
loss on behalf of either the plaintiff or the defendant and that there 
is at this stage no question of his evidence being agreed or being 
submitted by him as a servant of the court, rather than on behalf 
of one of the litigants. The writer is of the opinion nevertheless 
that the actuary’s valuation should, within the constraints of the 
case presented by counsel, be impartial, fair and reasonable. The 
actuary may be required to make his valuation on the basis of facts 
selected by counsel as most favourable to his client’s case. He 
should not, however, in arriving at his decision on the elements of 
the valuation basis, have any regard to the fact that he has been 
instructed on behalf of either the plaintiff or the defendant. 

Perhaps the greatest problem facing the actuary employed as 
expert witness is that of communication. It is clearly desirable 
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that legal practitioners should gain some knowledge of the basic 
principles of actuarial science, but it is also necessary for actuaries 
to play their part in developing the broad and full understanding 
between the professions which is essential if actuarial evidence under 
present circumstances is to be of: value. Many of the difficulties 
which arise in practice could be avoided if all aspects of the evidence 
given were to be discussed fully in advance of the court hearing. In 
the writer’s experience it is almost always desirable for there to 
be at least two conferences with counsel attended by the actuary, 
one before and one after he has made his calculations and produced 
a written draft as proof of evidence. The witness box is perhaps 
the severest practical test of an actuary’s ability to explain and 
justify concisely and clearly to the layman the valuations he has 
made and the professional opinion he has formed. 


ELEMENTS OF THE VALUATION Basis 


We now come to consider the principal elements of the basis to 
be selected by the actuary in undertaking the valuation of pecuniary 
loss. It will be assumed for the purpose of this discussion that we 
are concerned with the valuation of loss of earnings and pension 
rights in respect of an injured plaintiff. The valuation of a depen- 
dency loss in a fatal accident case or of the cost of special care and 
other expenses will involve the same general principles. 

The principal elements in the actuarial basis are discussed 
briefly under separate headings below. 


(a) Mortality 

The actuary would have sufficient information to be able to 
take into account in selecting a mortality table the sex, race, 
occupation, social status, residential area and state of health of 
the plaintiff. Lf, however, he is to employ a table for which mone- 
tary functions are readily available (without recourse to a computer) 
his choice will be effectively limited to a population table or a table 
of mortality of assured lives or annuitants. He may further have 
access to tables based on the experience of, and employed for the 
valuation of, occupational pension schemes. In the writer’s view 
a population table, although open to the objection that it is based 
on lives including the unemployable, would be more appropriate 
in the majority of cases than a table based on lives selected for 
insurance or self-selected for annuities. If the pre-accident state 
of health of the plaintiff were sub-normal or if the actuary were 
instructed that the valuation must take account of the fact that 
the accident had reduced the plaintiff's expectation of life™ a 


13 Oliver v. Ashman [1962] 2 Q.B. 210. In this case the Court of A decided 
that where a plaintiff's expectation of life is reduced as s ot khe tori 
he can onl “recover damages in respect of his fature loss of earnings d 
the period he is likely to remain alive. The Law Commission recommend tha 

eration should be given to the reversal of this rule by legislation. 
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-up could be made in the age. For occupations which experi- 
ence particularly heavy mortality an out-of-date population table 
may be appropriate or a rating-up in age on the normal table. For 
occupations which experience particularly light mortality the choice 
is between an assured lives’ or annuitants’ table or a rating-down in 


age. 

It could be argued that the proper mortality basis should in all 
cases be one allowing for future improvements, i.e. a forecast table. 
Street commented that “an amended life expectancy is readily 
calculable by actuaries . . . and should be allowed for in personal 
injury claims.” This is difficult in practice since such tables are 
not readily available with monetary functions. The non-allowance 
for improving mortality, together with the non-allowance for other 
factors such as area mortality, is in the writer’s view justified by 
the fact that the mortality assumptions are of much less significance 
to the valuation result than the assumptions made with regard to 
interest and earnings progression discussed im later paragraphs. 


(b) Contingencies 

It is the practice of the courts to make a percentage deduction 
for contingencies resulting in a temporary loss of earnings, and the 
writer accepts that this is reasonable, although it has already been 
noted that a judge will sometimes include death as a contingency 
in making a deduction from an estimate of the annuity value or from 
an assessment based on the expectation of life! The percentage 
deduction will clearly depend on the facts of the individual case, 
particularly the nature of the plaintiff’s occupation, but will always 
be small. Contingencies such as sickness and disability retirement 
may result in only a partial loss of earnings and in the payment of 
social security benefits. 

Street discussed this aspect of valuation at great length and on 
the basis of the latest statistics available to him deduced that the 
average number of days work lost per annum from strikes, un- 
employment, sickness and disability was 17:85 which he reduced to 
12 to allow for sums received by way of national insurance benefits. 
On this basis he arrived at a deduction of 8} per cent. and concluded 
that the “‘ range of variation could hardly go beyond 2 per cent. 
to 6 per cent.” He commented that judges appear to make a much 
larger deduction, often 10 per cent., but that they might argue 
that this included the contingency of premature death. It may be 
noted that the offset for social security benefits should be greater 
now as a result of the introduction of earnings-related benefits for 
short-term sickness and unemployment. The writer has in practice 
rarely made a deduction of more than 2 per cent. 

It may be useful under the heading of contingencies to refer 
briefly to the problem of remarriage which may still arise in fatal 
accident cases. This problem was largely removed by the Law 
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Reform (Miscellaneous Provisions) Act 1971, 8. (1) of which 
provides: 
‘ In assessing payable to a widow in enero N of re 
death of her husband in any action under the F 
Acts 1846 to 1959 there shall not be taken into account ue 


remarriage of the widow or her prospects of remarriage.” 


As the Law Commission point out in their latest Working Paper, 
however, it would still appear to be necessary to take account of 
the possible remarriage of a widow in assessing damages to the 
deceased’s children on the assumption that their stepfather would be 
able and willing to provide for them. The Law Commission recom- 
mend that the provisions of this Act should be extended to apply 
to claims made by the children of the deceased and to the claim of 
a widower. 

The actuary faced with this problem will wish to do something 
more scientific than to assess the widow’s prospects of remarriage 
on the basis of her personal appearance. He will be faced, however, 
with the same difficulty which arises in considering the apportion- 
ment of a trust fund in which the life interest of a widow ceases 
on her remarriage. There are to the writer’s knowledge no statistics 
of the remarriage of the limited class of widows possessing sub- 
stantial capital or income. It is necessary, therefore, to have regard 
to the data available on a population basis but the actuary should 
emphasise the dangers of employing such statistics in assessing 
damages to a widow. The difficulty would be overcome if damages 
to children were awarded as income subject to a reduction or 
termination on the widow’s remarriage, rather than as a capital sum. 
This possibility is considered later in this article. 


(c) Interest 

The rate of interest selected for valuation should have regard 
to the notional investment of the damages award by the plaintiff 
and must therefore depend inter alia on the general investment 
climate at the date of the hearmg. 

The writer takes the view that in most cases it is reasonable to 
assume investment in either first class fixed-interest stocks of 
appropriate term or with a building society, and that in larger cases 
equity investment should also be considered. The choice must, 
however, have regard to the assumptions made in respect of both 
tax and future inflation. It will also be necessary in cases where 
the Court of Protection is involved to take account of the fact that 
the plaintiff will not have control of the mode of investment of his 


or her damages award. 


(d) Earnings progression qnd inflation 

The valuation of loss of earnings and of pensions based thereon 
may take account of future mcreases in earnings as a result of: 

(i) normal age progression and promotion, and 
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(ii) general increases in the level of earnings attributable to 
increasing national productivity or inflationary causes. 


There appears to be no doubt that allowance should be made 
for (i), but although there is some evidence in recorded judgments 
of courts taking (ii) into account, this is certainly not the normal 
practice. 

It has been suggested that some other expert and not the actuary 
must advise the court on the possible future effects of inflation. To 
the writer’s knowledge the first occasion on which such evidence 
was called in the English courts was in the case of Mitchell v. 
Mulholland in which actuarial evidence given by the writer was 
linked to evidence given by an economist, Professor Alan Day of 
the London School of Economics. Professor Day also gave evidence 
with the writer in the case of 8. v. Distillers Co. (Biochemicals) Lid. 
which is the subject of the second part of this article. In the former 
case Neild J., although he stated that he found the evidence of 
Professor Day impressive, concluded “‘ that the evidence as to 
inflation is inadmissible.” Similarly, in the latter case Hinchcliffe J. 
concluded that Professor Day’s evidence “‘ was inadmissible since 
it was based on speculation and hearsay.” 

On the general question of whether or not direct allowance should 
be made for inflation much weight appears to have been given by 
the courts to the dictum of Lord Diplock in the case of Mallett v. 
McMonagle ™ (although the issue does not appear to have been 
specifically raised in that case). In his judgment in the House of 
Lords, Lord Diplock said: 


“ It has been strongly contended on behalf of the Appellant 
that inflation and increased wage rates are irreversible pheno- 
mena in the modern world and that in assessing damages under 
the Fatal Accidents Act the ‘ dependency ’ should be calculated 
as a continuously increasing amount to allow for the increasing 
cost in a depreciating currency of equivalent material benefits 
which the deceased would have provided for his dependants out 
sie re Pe ae But this is to isolate but one of many 
ter-related factors. The damages will be paid in currency 
which has the value of sterling at the date of the judgment. 
Experience of the twenty years of inflation has shown that its 
effects can be offset to some extent at any rate by prudent 
investment in buying a home, in growth stocks, or in the short 
term high-interest bearing securities. . . . In my view the 
only practicable course for courts to adopt in assessing 
awarded under the Fatal Accidents Acts is to leave out of 
account the risk of further inflation on the one hand and the 
high interest rates which reflect the fear of it and capital 
apaa on ot property and equities which are the consequence 
it on the other hand. In estimating the amount of the annual 
dependency in the future, had the deceased not been kiled, 


14 [1970] A.O. 166, [1960] 2 W.L.R. 767; [1960] 3 All E.R. 178, HLL.(m.1.). 
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money should be treated as retaining its value at the date of 
the judgment, and in calculating the present value of annual 
payments which would have been received in future years, 
interest rates appropriate to times of stable currency such as 
4 per cent. to 5 per cent. should be adopted.”’ 


From the writer’s viewpoint some encouragement to a more 
realistic approach was given by the House of Lords in the case of 
Taylor v. O’Connor. In this case Viscount Dilhorne concurred 
with Lord Diplock’s earlier dictum, but Lord Reid challenged it 
in the following terms: 

“ I am well aware that there is a school of thought which holds 
that the law should refuse to have any regard to inflation but 
that calculations should be based on stable prices, steadily or 
slowly increasing rates of remuneration and low rates of interest. 
That must J think be based either on an expectation of an early 
return to a period of Ait Os on a nostalgic reluctance to 
recognise change.... To any account of future inflation 
will no doubt cause complications and make estimates even 
more uncertain. No doubt we should not assume the worst but 
it would I think be quite unrealistic to refuse to take it into 
account at all.” 

The “‘ Lord Diplock approach,” if interpreted as bearing the 
implication that suitable investment of the damages award will take 
care of inflation, appears to be adopted in a number of other 
countries including New Zealand and Australia. 

The evidence of Professor Day in the two cases referred to earlier 
was that historical experience suggested that investment in equities 
provided only a partial hedge against the effects of inflation and 
increasing productivity on incomes. This is also the experience of 
actuaries concerned with the valuation of liabilities of pension funds 
with benefits related to final salary and assets predominantly 
invested in equity stocks. Investment of a damages award in 
equities moreover will not meet the essential requirements of full 
security and realisability. 

The writer’s view is that a direct allowance for future increases 
in earnings attributable to general economic forces, including both 
increased productivity and wages inflation, should be made on a 
conservative basis. The only practicable method is to assume a 
compound rate of increase which might in present circumstances 
be in the range of 4 per cent. to 6 per cent. per annum. The selected 
rate of discount should then have direct regard to the presumed 
mode of investment of the damages award; and, to the extent that 
investment in equities is assumed, allowance made for the estimated 
rate of growth. 

The Law Commission recommendations with regard to inflation 
do not go so far as is suggested above. They suggest that the 
courts will remain unwilling to take into account “‘ speculative ” 
evidence by an economist or other expert as to the possibility of 
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future inflation and that it would not be appropriate to seek to 
overcome this reluctance by legislation. They recommend that 
the ‘* Lord Diplock approach ” should be adopted as a compromise 


solution to the problem and point out that the acceptance of this 


approach would necessitate the specification of a discount rate and 
thus the use of “a method of computing damages based on an 
actuarial approach . . . and not on the traditional ‘ multiplier ’ 


approach.” 


(e) Tawation 

It remains to consider the allowance to be made for taxation 
in the assessment of damages. No tax is payable on an award for 
damages for personal injuries or death, and the principle in Gourley 1* 
will apply so that it is necessary to assess damages on the basis of 
net loss after tax. It is not so clearly established, but m the 
writer’s view clearly correct, that the rate of interest should also 
be a net rate after tax. Street comments that: 

“ |... apparently judges do not make any allowance for income 
tax when determining the rate of discount . . . to ignore tax on 
discount and yet to reduce the damages themselves on account 
of tax seems plainly wrong .. . it is submitted that the tax 
rate should be arrived at in the light of the revised income 
situation of the plaintiff.” 

The writer agrees with Street that, im deducting tax from 
earnings or other loss, regard should be had to the plaintiff’s pre- 
accident tax position, but that in deducting tax from gross interest, 
regard should be had to the plaintiff’s post-trial tax position. In 
this latter respect it is necessary to have regard to the fact that the 
plaintiff will have lost his earned income relief and will have no 
relief from surtax. It may also be necessary to take account of 
the estimated amount to be received by way of general damages for 

on-pecuniary loss which, if substantial, will increase the plaintiff’s 
post-trial tax liability. 

In the case of S. v. Distillers Co. (Biochemicals) Ltd., as 
mentioned later in this article, Hinchcliffe J. appeared to reject the 
argument that account should be taken of the plaintiff’s post-award 
liability to tax. It is interesting to note, however, that a different, 
and in the writer’s opinion correct, view was taken by the House 
of Lords in the case of Taylor v. O’Connor. Their Lordships 
appeared unanimous on this factor and their conclusion was most 
clearly stated by Lord Reid: 

“c This case is in a sense Gourley’s case in reverse, for that case 
instructs us that we must see what the plaintiff really lost taking 
account of taxation. There damages had to be reduced if 
taxation was taken into account. Here they have to be 
increased.” 


18 British Transport Commission v. Gourley [1986] A.O. 185; [1056] 2 W.L.R. 
41; [1055] 8 All B.R. 7%, HLL.(B.). 
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(f) Cost of purchasing annuity 

Before concluding the consideration of valuation methods and 
bases it is perhaps necessary to refer briefly to a method often 
adopted by the courts and occasionally based on actuarial evidence. 
This is to base the damages award on the cost of purchasing a life 
annuity or temporary life annuity for the annual amount of the 
plaintiff's loss. In the writer’s view this method is rarely, if ever, 
appropriate. In the first place there is no reason, if an annuity 
is not in fact to be purchased, why the defendant should be expected 
to contribute notionally to the expenses and profit of a life office; 
but the most important objection is that such an assessment cannot 
take account of the many complex factors which properly affect 
the valuation. It does not allow correctly for taxation, nor can 
it allow for future increases in earnings, unless one has regard to 
the cost of an increasing or equity-linked annuity contract. It may 
nevertheless be true that the estimated cost of purchasing an 
annuity will provide a more accurate assessment of the value of 
e plaintiff's loss than the rough and ready methods adopted by 
the courts in the absence of scientific evidence. 

The writer’s views here were again reinforced by Taylor v. 
O’Connor where Lord Pearson said: 

‘< It has often been suggested that the sum to be awarded as 


damages should be equal to the cost of purchasing an annuity 
of the relevant amount for the relevant iod. This is no 
doubt a convenient and useful check, but I think it is not on 
quite the right basis and therefore not wholly reliable. An 
annuity would give the widow no protection against inflation. 
She would only have a fixed lump sum per annum however 
much inflation there might be. As an annuity is not the article 
she requires, the price of it is not the correct measure of the 
sum she should receive. The cost of an annuity must tend to 
be low, because the whole risk, which is a virtual certainty, of 
continuing inflation is placed on the purchaser.” 


J. H. Paeverr.* 
(To be continued) 


+ Fellow of the Institute of Actuaries. 


THE OPPRESSION OF MINORITY 
SHAREHOLDERS 


It is axiomatic that a company acts in accordance with the decisions 
taken by the majority of its members willing and able to vote. The 
dissenting minority (if there is one) is bound to accept any such 
decisions unless it is able to show that the power which vests with 
the majority has been abused. Although there are well-established 
common law grounds on which minority shareholders may success- 
fully impeach the decisions of the majority, the reluctance of the 
court to interfere with the internal management of the company is 
well established. ‘‘ It is an elementary principle of the law relating 
to joint stock companies,” Lord Davey said * “ that the court will 
not interfere with the internal management of companies acting 
within their powers and in fact has no jurisdiction to do so.” 
Companies therefore cannot be made to act in a way not authorised 
by their constitutions. This would not be “ within their powers.” 
It is clear, however, that this limitation is not merely a constitutional 
one. Lord Davey himself recognised this, at least in relation to 
wrongs done by the majority to the company,’ and a dissenting 
minority, however amall, will be able to challenge successfully certain 
acts whether provided for in the company’s constitution * or sought 
to be validated subsequently by ratification.* This is true whether 
the wrong was done to the company ° or to the minority shareholders 
themselves." 

The principles by which it may be determined whether a par- 
ticular act is incapable of performance or ratification by the company 
in spite of the requisite majority vote are by no means easy to 
discern.* The approach by the court to this question has been 
influenced by its reluctance to interfere in the majority decision of 
the company’s members and necessary legislative intervention 
facilitating the pursuit of remedies by minority shareholders has 
been made from time to time.’ 


1 Whether the abuse of r hes wronged the company (in which case a 
derivative action can be brought ided the abuse falls within the 
exceptions to the rule in Foss v. Horbottle) or the minority shareholder himself 
(in which case a persons! action can be brought). See further Gower: Modern 


3 Ibid. ' The casea in which the minority can maintain such an action [to redress 
a wrong done to the company] are therefore confined to those in which the 
acts complained of are of a oharaoter or beyond the powers of the 


company.” 
4 As in Monier v. Hooper's Telegraph Works (1874) 9 Oh.App. 850. 
5 Bes e.g. Parke v. Daily News Ltd. [1962] Oh. 927. 

6 Menior v. Hooper's Telegr Works (supra). 

T Allen v. Hyatt (1914) 80 T.L.B. 444. 

$ See K. W. Wedderburn [1 Oamb.L.J. 194. 

® See s.g. ss. 5 (2), 72 (1) of the Act 1048. 
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The disadvantageous position of the minority shareholder was 
recognised in the Report of the Committee on Company Law Amend- 
ment, presented in 1945.1° This Report pressed for legislative 
intervention on behalf of minorities, a recommendation which was 
acted upon in 1948 with the passing of the consolidated Companies 
Act. The specific recommendations were embodied in section 210 
of that Act, which gives the court greater scope for interference in 
the internal affairs of a company than was untll then enjoyed. In 
the light of two recent cases, in which the scope of this section was 
considered * and the undertaking by the present Government for a 
review of Company Law, an appraisal of the effect of this radical 
section in the twenty-three years of its existence is appropriate. 

In order to qualify for relief under section 210, the petitioner 
must show that— 

(a) he is a member of the company; 

(b) the company’s affairs are being conducted in a manner 
oppressive to some part of the members (including himself); 

(c) the facts of the situation would justify the winding-up of the 
company on the grounds that this would be just and equitable; 

(d) to wind up the company would unfairly prejudice the 
oppressed members.” 

Where the petitioner succeeds in proving these allegations “ the 
court may, with a view to bringing to an end the matters complained 
of, make such order as it thinks fit.” 1° 

The fact that a petitioner under section 210 must be a member 
of the company raises the question of the locus standi of a trustee 
in bankruptcy or personal representative of a bankrupt or deceased 
member. In Re Jermyn Street Turkish Baths Ltd. at first instance *7 
this question was considered. The petitioners were the personal 
representatives of a former shareholder in the company. Penny- 
cuick J. (as he then was) held on the facts that the petitioners had 
in fact become registered as members and therefore their status 
was beyond question. Nevertheless, the learned judge would have 
been prepared to hold that even without registration, the petitioners 
would have been entitled to present the petition.** The authority 
for this obiter view was to be found by analogy in the interpretation 
of section 858 (6) of the Companies Act, in terms of which “ If a 


10 The Cohen (Gmd. 6659). 11 See para. 60. 
12 11 & 12 Geo. 6, c. 88. 
13 Re Jermyn Street Turkish Baths Ltd. 1 W.L.E. 1194; reversed on 


appeal [1071] 1 W.L.R. 1048 and [1971] 1 W.L.B. 1288 (petition for leave 
to appeal dismissed); Re Westbourne Galleries Ltd. mes 1 W.L.B. 1878 
(reversed on a lon a different point [PT] 2 W.L.B. 618). 

g , woo The Times, J 8, 1970. 

18 Although introduced by the heading “ orities '' the section avoids using 


may be in the majority but not have voting control. Bee s.g. Re H. R. Harmer 
Lid. 950] 1 WLR 


10 Subs. (3). 
1194. 18 Bee at p. 1205. 
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company or any member or creditor thereof feels aggrieved by [a] 
company having been struck off the register [of companies] . . .” 
he may petition for the restoration of the company to the register. 
Buckley J. (as he then was) had held in Re Bayswater Trading Co. 
Lid.™ that “ member ” in section 858 (6) included representatives 
of a deceased member. While a liberal approach to section 210 is to 
be encouraged, the correctness of Pennycuick J.’s obiter observation 
with regard to this question is open to respectful doubts. Section 
26 (2) of the Companies Act (which is not refered to in Re Bays- 
water Trading Co. Lid.) limits membership to “every other 
person [than subscribers to the memorandum ”] who agrees to 
become a member of a company and whose name is entered in its 
register of members. ...” Re Bayswater Trading Co. Lid.* may 
be explained on the ground that section 858 (6) is expresaly made 
open to a wider group of petitioners, namely the company ™ and 
creditors as well as members. 

Furthermore, section 858 is merely a procedural section. Whilst 
it is true that successfully to invoke subsection (6) the petitioner 
must feel “ aggrieved,” he need only show that at the time the 
company was struck off it was ‘‘ carrying on business or in operation 
or otherwise that it would be just that the company be restored to 
the register. . . .”? Any connection between the deregistered 
company and the petitioner is virtually irrelevant. With petitions 
under section 210, however, the connection between the company 
and the petitioner is of the essence of the petition, both as regards 
the capacity of the petitioner and the effect on him of the company’s 
behaviour. A different view from that of Pennycuick J. was taken 
in the Australian cage of Re Meyer Douglas Pty. Lid.,™ but it has 
nevertheless been argued ** that Article 82 of Table A which provides 
that “ a person becoming entitled to a share by reason of the death 
or bankruptcy of the holder shall be entitled to the same dividends 
and other advantages to which he would be entitled if he were the 
registered holder of the share . . . .”? confers locus standi upon a 
personal representative to present a petition under section 210. Do 
these “‘ other advantages? include the right to petition under 
section 210? It is submitted not. The advantages contemplated 
by this Article are those which arise by reason of share ownership 
alone whereas, while it is a requirement for the presentation of a 
petition under section 210 that the petitioner owns shares, it is by 
reason of oppressive conduct by the company that the right arises. 


19 ] 1 W.L.R. 848. 20 s, 96 (1). 
21 Buckley J. was clearly impressed by the fact that although es kypothesi 
dissolved, a company could petition for restoration to the under s. 858 


(6). Of. the South African case of Re p. Avondson Trust Edms.) Bpk, 1968 
(1) 8.A. 840 where a petition under the section corresponding to 410 failed on 
the ground (inter alia) that it was presented by the company, which under the 
section had no loons standi. 

72 [1965] V.R. 688 esp. at 654-655. 33 Bee Gower, op. oit., p. 600, n. 28. 
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Furthermore, the Jenkins Committee on Company Law Reform ** 
was doubtful whether the category of persons who might present a 
petition under section 210 included personal representatives or 
trustees in bankruptcy.?® In view of the extremely disadvantageous 
position of a successor in title to a deceased shareholder’s shares,” 
this question should be put beyond doubt by adopting the recom- 
mendations by the Jenkins Committes for the extension of section 
210 to include “ legal personal representatives and others to whom 
shares are transmitted by process of law.” 7° 

A petitioner under section 210 must show not only that he is a 
member of the company but that he is being oppressed as a member. 
Although this is not explicit in the section itself, this additional 
requirement has been widely accepted." This was the basis for the 
petitioner’s failure in Elder v. Elder & Watson Lid.® and was 
advanced unsuccessfully on behalf of the respondents in Re 
Harmer. In the latter case, 78 per cent. of the voting strength 
was controlled by H. R. Harmer (‘ the father ’’) who, with his 
two sons (** Cyril ” and “ Bernard ’’) were directors. It was alleged 
by the petitioners, Cyril and Bernard, and found in the court below * 
that the father ignored the fact that the company and not he owned 
and ran the busineas. The basis on which the Court of Appeal 
rejected the contention that the petitioners, if oppressed, were 
oppressed qua directors and not qua members was expressed as 
follows by Jenkins L.J.**: 


“ I think there may well be oppression from the point of view 
of member directors when a majority shareholder (that is to 
say a shareholder with a preponderance of voting power) pro- 
ceeds on the strength of his control, to act contrary to the 
decisions of, or without the authority of, the duly constituted 
board of directors of the company.” 


and by Romer L.J.*: 


c As to [the contention that there has been oppression in a real 
sense of members qua shareholders] however, I accept [the] 
submission that shareholders are entitled to have the affairs 


a Report of of her Company Law Committee (Omnd. 1749). 
Bee 6 g. Ro Cuthbert Cooper & Sons Ltd, [1987] Oh. 892. 
Se para, 53 

28 See v. £ Watson Ltd., 1952 8.0. 49, 57; Re Lændis Brothers Ltd. 

aa ra . 1050, 1058; Re R. Hermer Lid. [1959] 1 ATENE 
thern African authority to the like effect is Be p. , 1955 (4) 8 

81, 84; Aspek Oo. (Pty) Ltd. and Another V. Mauerborgor and 

1066 (1) S-A 61 525. In Canada see Re B. O. Airoraft Propeller 4 Engins 

064-65] N.S.W.R. ` 1662. 


80 Supre. a1 1 WUR: at p. 7B. 
32 At p. 88. 33 p. 
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of a company conducted in the way laid down by the company’s 

constitution.” 

The emphasis on constitutional regularity had, it is submitted, to 
be resorted to, to overcome the effect of the acceptance of the 
straitjacketing principle that rights given to members can only 
be enjoyed qua members. Only by this approach was it possible to 
clear the preliminary hurdle that it was in their capacity as members 
that the petitioners were being oppressed. It follows from this 
that had the father been astute enough to provide a constitutional 
framework for his actions—which by reason of his control of 78 per 
cent. of the voting shares would have created no technical problem— 
the petition under section 210 would have failed in limine since 
Cyril and Bernard would then have failed to show oppression of 
themselves qua members. The effect of interpreting section 210 
subject to a requirement that oppression must be suffered qua 
member has been to limit the occasions on which the court has been 
required to consider whether ‘“ the affairs of the company are being 
conducted in a manner oppressive to some part of the members.” “4 
The focus of the section has been shifted away from oppression 
towards a more manageable factual inquiry, undermining in the 
process the intention of the Cohen Committee that the new section 
should ‘‘ strengthen the minority shareholders of a private com- 
pany.” ** ‘Yet the Jenkins Committee, although of the view that 
section 210 had to be amended if it was “ to afford effective pro- 
tection to minorities in circumstances such as those with which it 
is intended to deal,” * has made no recommendation designed to 
free the courts from this restrictive interpretation. 

The Jenkins Committee has on the other hand recommended 
the repeal of the requirement contained in section 210 (2) (b), 
namely that the petitioner must show facts which would justify the 
winding up of the company on the grounds that this would be 
Just and equitable.** 

This was expressly advocated by all but two who gave evidence 
on the operation of section 210.2% That this should have been a 
separate requirement for a petition based on oppressive conduct, is, 
it is submitted, odd. If a petitioner were able to show oppressive 


M Bee Eldor v. Elder d Watson Ltd., 1952 8.0. 40; Re Lundie Brothers Ltd. 
pees 1 W.L.R. 1081; Re Westbourne Galleries Ltd. [1970] 1 W.L.B. 1878 
reversed on sppeal on a different ground). 

35 At pare. 60. 

30 Bee the Jenkins Report, para. 200. 

3T At para. 212 (a). 

38 Beo the evidence of the Registrar of Companies (p. 880); the Institute of 
Directors (p. 799); the General Council of the Bar (p. 975); the Council of the 
Law Society (p. 1147); Council of the Law r tland (p. 1811); Faculty 
of Advocates, Bootland . 1299); Council of the tute of rtered Accoun- 
tants in England and Wales (p. 1406). The Association of British Chamber 
of Commerce and the Board of Trade did not specifically make this recom- 
mendation but in the case of the former their evidence went much further and 
must be taken to inolude it. 
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conduct, he would ipso facto be showing facts which would justify 
a winding up on the just and equitable ground.** Yet with one 
notable exception * the courts have considered these requirements 
separately when dealing with petitions under section 210.7 It may 
be thought that even if this approach were unnecesarily cumbersome, 
it would not affect the decision as to whether a petitioner succeeded 
or not. 

It is submitted, however, that this artificial separation is unfor- 
tunate for it has served to add to the burden of the allegedly 
oppressed petitioner a further preliminary hurdle whose technical 
hazards have caused the rejection of at least one petition by an 
English court. In Re Bellador Silk Ltd.“ the petitioner under 
section 210 failed to satisfy the just and equitable winding up 
requirement because in the light of evidence that the company was 
probably insolvent, he could not show that he had a tangible interest 
in the winding up. This decision was followed in the South African 
case of Bader and Another v. Weston and Another ** where the 
petitioners’ difficulty was not the insolvency of the company but 
the fact that they had not held their shares for six months.“ I 
these cases are correctly decided,“ a petitioner will fail even though 
he is admittedly being oppressed within the meaning of section 210. 

Yet to argue that these decisions ate wrong fails to take mto 
account the expression of winding up on the just and equitable 
grounds and oppressive conduct as separate and necessary require- 
ments for the presentation of a succeasful petition under section 210. 
Unless it is conceded that the winding-up requirement exists to 
delimit the class of potential petitioners, the only other possible 
explanation for its separate existence (other than tautology) is that 
the phrase “‘. . . the affairs of the company are being conducted 


2 Bee og. Loch v. John Blackwood Ltd. J] A.C. 788 (P.0.). 
40 Re Jermyn Brest Turkish Baths Ltd. [1970] 1 W.L.B. 1878 (first instance, 


J.). 

.8. v. Meyor [1950] A.O. 824 and Re H. R. Harmer Ltd. [1980] 
“TW. 62 the requirement as to winding-up was conceded by the respective 
respondents, but the defence to the oo of oppreasive conduct was very 
apinta, if ultimately unsuccessful. In Re Lundis Brothers Ltd. [1965] 1 

L.R. 1051, the petitioner was less successful and had to be content with 
a winding-up order. Now, in view of Re Westbourne Galleries Ltd. [1971] 
Oh. 700 he would be denied even this limited success. 


43 1 All B.B. 667. 

a 7 (1) S.A. 184. This case is a very Sore ea of the tenacity with 
which respondents will resist as. SIO pet the respondents, in 
addition to mean the petitioners’ Ront to petition for the winding up 
of the company, that a vindingup order would unfairly prejudice the 
petitioners. ot TO nce Corbett overruled this objection (see at 


8 PANEEL 

a ka s. 118 (1) (a) (iy) of the South African Act, correspon to 
ah Ai (ii) of the English Act. Cf. Re Gattopardo Ltd. e “1 

W.L 


a EW 7. Wedderburn in (1986) 90 6.1.2, BAL for a oriticlam of this aspect 
of Re Bellador Silk Ltd. (inter alia) on the basıs that the requirement in 
s. 210 to show thet a winding-up order on the just and equitable ground would 
be granted is satisfied by showing that there are grownds for such an order. 
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in a manner oppressive to [the petitioner] . . .”? must be wide enough 
to cover conduct which would not ground, elk a petition 
for the winding up of the company. The superficial attraction of 
this latter explanation, vis. that it accords with the expressed aim 
of the Cohen Report, that the court be given a discretion which 
“ must be unfettered ’? ““_even arguendo by decisions in which 
behaviour by the majority was or was not described as “‘ oppres- 
sive ’’ “‘—is outweighed by the invariable tendency of the court to 
seek guidance as to the exercise of its discretion from previous 
decisions. 

Section 210 provides no criteria for assessing when the affairs of 
the company are being oppressively conducted and this, it is sub- 
mitted, was to enable the court to have as wide a discretion as 
possible. This is what the Cohen Committee intended,“ although 
it did * particularise two activities—restrictions on transfer of shares 
and excessive remuneration of directors—as prevalent abuses by 
those in control. 

A number of general definitions of “ oppression ” or ‘“ oppressive 
conduct ”? have been adopted by the courts. ‘ [B]urdensome, 
harsh and wrongful,” © “ an element of lack of probity and fair 
dealing,” and “a visible departure from the standards of fair 
dealing and a violation of the conditions of fair play ” ** in the 
British Isles have been matched by ‘‘ unjust or harsh or tyran- 
nical ” "3 in South Africa. These definitions have been cited with 
approval by subsequent courts * yet the assistance which they 
provide is limited, because of the generality of their terms. This 
difficulty is, with respect, well formulated by Jacobs J.” who after 
citing the definitions quoted above declared that 


“ the further question arises of determining what conduct falls 
within the ambit of the word or words used, whether it be the 
word ‘ oppressive ’ as used in the section itself or the words 
used in the synonyms suggested in the cases to which I have 
referred. What is ‘ fair dealing’ which the member is entitled 
to expect? When is the conduct ‘ wrongful’ or lacking in 
probity? ” 
The tension in the law is created, it is submitted, by the demo- 
cratic process which ew hypothesi implies the existence of a dissenting 
minority, whose reasons for dissent may be sensible and valid. The 


at aie Loch v. John Blackwood Ltd. (supra). 

48 See para. 60. 

In paras. 58 and 69. 

St Lord Heth in Nidar v. Hla & Wem td., OH TH HE 

51 Lord Keith in Hider v. Hider 4 Watson 2 8.0. 40 at 

53 Lord Cooper in Bider’s case at p. 55 

53 Broome J.P. in Marshall v Marshall (Pty.) Ltd., 1085 (8) B.A. 571, 580. 

54 Bee s.g. Plowman J. in Lundio Brothers at p. 1057 where he ci tos Jenkins L.J.’s 
citation (in Harmer's case) of Lord Keith's definition fa Siders oase. 

55 In Re Broadoasting Station 3 GB Pty. Ltd. [1064-65] N.8.W.R. 1648, 1662. 
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lot of the minority is not merely that others have expressed a different 
view but that it is required to embrace that view. Yet to allow 
otherwise constitutes the radical step of flouting the majority vote, 
made all the more grave by the fact that it is taken by a judiciary 
with a self-professed ignorance in matters of business. It can there- 
fore be appreciated that very strong justification is necessary for 
Oppression de facto to be declared to be oppression de jure. It 
is at that point that conduct becomes ‘‘ harsh, burdensome and 
wrongful ”? or contains ‘‘ an element of lack of probity and fair 
dealing ” or constitutes ‘* a visible departure from the standards of 
fair dealings and a violation of the conditions of fair play ” or in 
short ‘* oppressive.” 

In three reported decisions, in the British Isles, there have been 
findings of “ oppressive conduct.” The first two, S.C.W.S. Ltd. v. 
Meyer and Another ™ and Re H. R. Harmer Ltd.** breathed life 
into the section ™® but a further decade was to pass before a petitioner 
again succeeded. Unlike the first two decisions, however, this one, 
Re Jermyn Street Turkish Baths Ltd. was reversed on appeal ®t 
and with the petition for leave to appeal having been dismissed ,*? 
Meyer’s case and Harmer’s case are left as the sole survivors under 
this section. In Jermyn Street Baths the petitioners were the 
personal representatives of one J. A. Littman who with the chief 
respondent Mrs. Peskoff were directors and equal shareholders of 
the company until Littman’s death in 1958. Thereafter Mrs. Peskoff 
with two additional directors, her son and a Mr. Woodley, ran the 
company, transforming it from one “‘ in a parlous condition ” to one 
which at the time of the petition had “‘ a substantial balance of assets 
over liabilities.” In the course of this administration, however, a 
number of irregularities were found by the court below to have 
been committed. First, a further 100 shares were issued to Mrs. 
Peskoff in 1954, which issue was made solely for the purpose of 
giving Mrs. Peskoff a 75 per cent. shareholding. Secondly, a reso- 
lution in 1955 laying the basis for the payment of remuneration and 
bonuses to the directors was not ratified in general meeting as 
required, and was therefore invalid. Thirdly, an amount of £2,086 
owing by the company to the Littman estate was deleted from the 


50 Of. '* On the whole directors are now personally honest and to oppress 
lee ees by strictly meens.'’ Alex Rubner: The Ensnared 
eholder (Penguin ), pP. 28. 


osuticus optimism for the future was expressed. See ee: 152 
(K. W. Wedderburn on 8.0. W.89. v. Meyer); (1958) 2 M.L.B. 658 (L. O. B. 
Gower on 8.0.W.S. v. Meyer); J] Camb.L.J. 87 (K. W. Wedd 

on Harmer's case); (1959) 29 M. a 840 Sta Ford on Harmer's case). 


the evid the Jenkins 
Bee also tenants ence ae Ol) be ae oT ae aa? to 


“o A ) 1 W.L.B. ae 
1971] 1 W.L.B. 1042. 62 [1971] 1 W.L.R. 1296. 
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books, and finally the company totally omitted from 1954 to give 
notice of any meetings to the petitioners (found by the court to be 
members of the company)."* 

Any of these irregularities might have been the subject of 
corrective action. But the importance of the analysis by Penny- 
cuick J. was, it is submitted, the connection drawn between these 
irregularities on the one hand and, on the other, the fact that 
excessive payments were made by the company, first, as remunera- 
tion to the directors and, secondly, as management fees under a 
management agreement between the company and Neville Turkish 
Baths Ltd. in which latter company Mrs. Peakoff, Mr. Woodley and 
his wife were directors and in which Mrs. Peskoff owned 75 per cent. 
of the shares. 

“* The issue of [the] shares in 1954 obviously does not of itself,” 
said Pennycuick J.“ “ represent oppressive conduct continuing 
in the present tense, at the date of the presentation of the 
petition. It does, however, Tepresent the first of a chain of 
events which has continued right up to the date of the presenta- 
tion of the petition. Of these acts by far the most important 
which is charged against Mrs. Peakoff is the taking of excessive 
remuneration.” 
This charge the learned judge found to be ‘* manifestly well 
founded.” Also well founded were the complaints as to failure to 
give notice of meetings and the deletion of the amount owing to 
the Littman estate. 

It was precisely with this link between the issue of the shares and 
the remuneration that the Court of Appeal disagreed.*© It was 
accepted by counsel for the respondents on appeal (ie. the 
administrators of the Littman estate) that the resolution authorising 
the issue of the shares could not by itself constitute an oppressive 
act, but it was argued that it carried the seeds of oppression which 
came to fruition with the authorising of excessive remuneration. 
But the rejection of the existence of any link between the allotment 
of the shares and the authorisation of remuneration inevitably 
involved the rejection of this submission. While misfeasance pro- 
ceedings in respect of the action of the majority of the company was 
a possibility, the Court of Appeal was concerned “‘ only to consider 
whether the affairs of the company were, when the petition was 
presented, being conducted in a manner oppressive to some part 
of the members of the company.” ° 


63 [1970] 1 W.L.R. 1194, 1906, 1207 (the separate point as to the loows standi 
of the ae is dealt with above—see p. 157). 


oo 
we pofi 1 v 1 W.L.B. at 


[though this ie seiliey wa ty was rendered nugatory by the Court of Appesl which 
in the course of its judgment disagreed with the finding of ea hes J. 
that the allotment of shares had not been bona fide for the benefit of the 
company. The allotment was, in their view, part of the package deal, by 
which . Peakoff agreed to inject the desperately needed capital. 

6T At p. 1069. 
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While acknowledging the dangers in attempting a universal 
definition of “ oppression,” the Court of Appeal expressed the view 
that oppression occurs 


‘¢ when shareholders, having a dominant power in a company 
either (1) exercise that power to procure that something is done 
or not done in the conduct of the company’s affairs or (2) 
procure by an express or implicit threat of an exercise of that 
power that something is not done in the conduct of the 
company’s affairs; and when such conduct is unfair . . . to the 
other members of the company or some of them and lacks that 
degree of probity which they are entitled to expect in the 
conduct of the company’s affairs.’ “* 

This definition still leaves open the question of what is ‘* unfair ” 
—as intractable a question as “ oppression.” A possible instance of 
such unfairness was suggested by the Court of Appeal, namely, the 
drawing by a director of remuneration to which he was not legally 
entitled and the use by the director of his majority power to stifle 
proceedings in relation to the illegal act. If, however, this is taken 
to represent the minimum condition for proof of oppression, section 
210 must be a virtual dead letter since misfeasance proceedings could 
always be brought in respect of the illegal act, and the (admittedly 
hazardous) exceptions to the rule in Foss v. Harbottle employed in 
the event of majority power being used to stifle proceedings. The 
scope of section 210 must surely be (inter alia) the legal remuneration 
of directors, where such remuneration is excessive and reduces the 
profitability of their investment for minority shareholders. It is 
therefore respectfully submitted that, by its example, the Court of 
Appeal could not have intended to lay down the minimum 
requirements for success under section 210. 

As for the other irregularities found by Pennycuick J., vis. the 
deletion from the books of the company of the amount owing to the 
Littman estate and the failure since 1954 to give notice of any 
meetings to the petitioners, neither could, in the view of the Court 
of Appeal, constitute oppression. 

The lesson of Re Jermyn Street Turkish Baths Ltd.™ is, it is 
submitted, that the minority must be vigilant as to its position in 
the company. Clearly if any of Mrs. Peskoff’s actions had been 
timeously challenged, she would only have been able to sustain them 
by exercising her majority voting power. Had this happened, the 
critical question of whether or not her actions were “‘ unfair ”’ or 
“ burdensome, harsh and wrongful ” or “‘ oppressive ” would have 
been posed. Pennycuick J. was prepared to assume the implied use 
of majority voting power and held the actions to be oppressive. 
The obiter dicta of the Court of Appeal make it doubtful whether it, 
too, would have so found. The allotment of the additional shares 
was considered to be bona fide for the benefit of the company. As 


68 Ibid. © Supra. 
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for the remuneration, this may have constituted oppression, but in 
such a case, the Court of Appeal thought that relief under section 210 
would still be denied because it would be unlikely that it could be 
shown to be just and equitable to wind up the company. 

Re Jermyn Street Turkish Baths Ltd.7° must be taken to have 
applied, even further, a brake to the now considerably inert section 
210. It considerably overshadows the other recent decision in which 
this section was considered, namely Re Westbourne Galleries Lid.” 
Here the company, admittedly a quasi-partnership, carried on the 
business of acquiring and selling Persian carpets and other floor 
coverings. The petitioner (Ebrahimi), one Nazar and Nazar’s son 
(George) were the sole shareholders and directors until, pursuant 
to a resolution carried by the votes of Nazar and George, the peti- 
tioner was removed from the Board. This resolution was passed 
in accordance with section 184 of the Companies Act and the articles 
of the company. At first instance the court (Plowman J.) refused 
relief under section 210 but granted a winding-up order on the 
grounds that this was just and equitable (an order which was 
reversed on appeal). The petitioner made four chief allegations of 
oppression. In the first place he had been removed as a director of 
the company. This was sufficient to ground the winding-up order 
(this was not accepted by the Court of Appeal) ™ but if it constituted 
“ oppression ” could only constitute oppression qua director and not 
qua member. Secondly it was alleged that Nazar made substantial 
profits out of the company by selling to it carpets at heavily inflated 
prices. This allegation failed for want of proof as did the next that 
the company was forced to subsidise another of Naszar’s enterprises. 
The remaining allegation, that Nazar reneged on an agreement to 
sell the lease of certain premises owned by the company, a sale which 
would have been in the company’s interests, was found proved, but 
as an isolated incident was not sufficient to constitute oppression 
within the meaning of section 210.7° These two recent decisions have 
confirmed the interpretation given by previous courts to section 210, 
restrictive both in its approach to the technical requirements of the 
section and to the conduct which may be described as oppressive. 
In Re Five Minute Car Wash Services Ltd.," it may be remembered, 
some fifteen allegations as to the continuously bad management of 
the managing director were insufficient, even had they been proved, 
to qualify as oppression." 


11 la 1878, reversed on appeal ([1971] Ch. 799) on a different point. 
ra i971 Oh. 799. 

n E A TL oe AeA A Mhe Taaka a eee oa DRY 
Lew Reform (Omnd. 1749) include the amendment of s. %10 so as to enable 
it to cover isolated acts ag well as a course of conduct. 


™% {eee 1 W.L.R. 745. 
™ Por a full discussion of this case see K. W. Wedderburn in (1966) 29 
M.L.R. 881. 
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‘* The mere fact that a member of a company has lost confidence 
in the manner in which the company’s affairs are conducted 
does not lead to the conclusion that he is oppressed; nor can 
resentment at being out-voted; nor mere dissatisfaction with or 
disapproval of the conduct of the company’s affairs whether 
on grounds relating to policy or to efficiency, however well 
founded.” Te 

The petitioner must, in short, abide by the decision of the 
majority. It is instructive to compare the approach of the South 
African Supreme Court in Marshall v. Marshall (Pty.) Lid. and 
Others ™ where the three directors were a father and two sons (one 
of whom was the petitioner under the corresponding South African 
section, the father, the other son (‘ the respondent brother ”) and 
the company being the respondents). The respondent brother con- 
sistently borrowed money from the company, adopting a secretive 
method to conceal the extent of those borrowings from the other 
directors. Furthermore he allowed the balance sheet of the company 
to be prepared on the basis of information which he knew to be false. 
Other allegations, although substantiated, had “‘ little intrinsic 
importance.” Broome J.P. decided that the petitioner’s loss of 
confidence in his brother was justified but this in itself did not 
constitute oppression. The vital newus was, however, provided by 
the fact that the father constantly voted with the respondent 
brother. 

The boldness of the approach in Marshall’s case, where the situa- 
tion was far from the extremes of 8.C.W.S. Lid. v. Meyer ™ and 
Re H. R. Harmer Lid.” is contrasted with the approach of Buckley 
J. in Five Minute Car Wash Services Lid. In Marshall’s case 
the court acted against what it believed to be business inefficiency, 
something which English courts have a well-known reluctance to do. 

It is submitted that this is the true basis for the decision in 
Harmer’s case but there it could be conveniently clothed by a long 
succession of constitutional irregularities by the father. It is clear, 
however, that unless the circumstances are extreme, the courts will 
refuse to intervene in the internal affairs of a company whether under 
section 210 or any other jurisdiction.” 

That section 210 has not been the boon to minority shareholders 
which the Cohen Committee hoped, cannot be doubted. The table 
below ® indicates the derisorily small number of petitions presented 
under this section. 


16 Per Buckley J. [1966] 1 W.L.R. at p. 751. 17 1954 (8) S.A. STL 
18 [1950] A.C. 824. 

1 {so 1 W.L.R. 62, æ [1066] 1 W.L.R. 745. 
81 Of. a of the court in applications by dissenting minorities under 


a. 209 or where the minority seeks to set aside an alteration of the articles. 

32 Compiled by the writer from the records in the Oompenies Office of the High 
Court of Justice. The writer wishes. to Tecord er 0 aac 
accorded him by the officials of the Company Record Office. 
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Year Number of Compulsory Oocnsent Number of Petitions 
petitions 


orders orders petitions not proceeded 
presented made made dismissed wiih 
1948 1 - 1 - - 
` 1949 10 2 5 1 2 
1950 5 1 8 I ~ 
1951 8 - 2 1 - 
1952 9 1 5 2 1 
1958 7 - 6 1 - 
1954 4 - 8 = 1 
1958 4 - 8 ir 1 
1956 8 - 1 1 = 
1957 4 13 2 1 - 
1958 8 = 2 1 - 
1859 5 - 8 1 1 
1960 7 - 6 1 - 
1961 6 = 6 = vo 
1962 10 - 9 1 = 
1968 5 5 4 = 1 
1964 10 = 8 14 1 
1965 8 - 5 ge 1 
1966 4 - 2 1 1 
1967 5 1 8 1 - 
1968 9 1 6 = 2 
1969 10 186 4 237 = 


One of the arguments advanced in favour of section 210 is its 
in terrorem effect * but while proof to substantiate or refute this 
is impoasible to obtain, it is submitted that a sword which has been 
severely blunted in battle is unlikely to be a trustworthy weapon 
off the battle-field. In addition, the Association of British Chambers 
of Commerce in their evidence on the operation of this section to 
the Jenkins Committee ** drew attention to hundreds of cases where, 
in their view, a remedy ought to be but was not available. ‘* It 
seems to many of us ” the Association said ‘‘ that the judges have 
not appreciated the difficulty which the average shareholder experi- 
ences in finding out what is really happening to the company’s 
business and that the perfectly proper motive of protecting directors 
against frivolous enquiries and actions was too often operated to the 
shareholders’ detriment.” * The Association therefore thought that 
the court ought to be encouraged to interfere with service contracts, 
to order the company to raise money so as to enable it to pay 
dividends with its profits and to order the personal attendance at 
court of directors to assist the court in its investigation. 


Re H. R. Harmer Ltd. peso] 1 W.L.R. 62. 

Re Bellador Stlk Ltd. [ 1 All P.R. 687. 

Re Lundis Brothers Lid. (1065) 1 W.L.R. 1081 and Re Five Minute Car 
Wash Services Lid. jeso] W.L.R. 145. 

88 Re Jermyn Street Turkish Baths Ltd. [1970] 1 W.L.B. 1104; [1971] 1 

W.L.R. 1048 (0.A.). 

87 Re Westbourns Galleries Lid. [1970] 1 W.L.R. 1878; [1971] Oh. 700 (C.A.). 
88 See Gower, op. oit., sp 599. 
89 See evidence presented to the Jenkins Committee, p. 479. so At p. 479. 
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Although this is the voice of business practice, the prospect of 
the court taking so active a part in company’s affairs must be 
virtually nil. This raises again the question whether or not it is 
advisable that conflicts between majority and minority shareholders 
should be resolved by the court, which on its own admission lacks 
the necessary expertise and machinery for ensuring a just commer- 
cial settlement.” This machinery would scarcely be improved by 
the recommendations of the Jenkins Committee that the court should 
have the power of enjoining any action but only “‘ of any act which 
would suffice to support a petition under section 210.” °% The 
Committee also recommended that section 210 should extend to 
cover isolated acts as well as a course of conduct, but the nettle as 
to what acts these should be or by what criteria they are to be 
judged, was not grasped. Even if it had been, however, it must 
be doubted whether a court hearing, with a result expressed in 
terms of victory and defeat * is the proper forum for the resolution 
of this kind of conflict. 

The Board of Trade has conspicuously refrained from playing the 
role of watchdog on behalf of the investor. Between the enacting of 
section 210 and the hearing of evidence by the Jenkins Committee, 
it had not exercised its power to present a petition under that 
section,“ nor do any reported cases since then reflect it so to have 
done. Its powers under sections 164 and 165 of the Companies Act 
have also been infrequently exercised.** No specific recommenda- 
tions with regard to the Board’s power under section 210 are made 
by the Jenkins Committee and the recommendations relating to 
sections 164 and 165 are, where relevant, only permissive except 
for that which would compel the appointment of an inspector where 
requested by members holding 25 per cent. or more of the issued 
share capital. Apart from the rather limiting factor of the size of 
shareholding necessary, the Board of Trade would be entitled to 
ignore the request where it considered the application to be “* vexa- 
tious ” or where it considered “‘ that sufficient facts are known to the 
applicants to enable them to assert their rights on their own behalf.” 
It is feared that these qualifications would enable the Board to 
pursue its largely non-interventionist policy. 

Section 210 was a bold but, it is submitted, unsuccessful attempt 
to strengthen the position of minority shareholders. The need for 
a jurisdiction as offered by that section is undoubted, but bold, 
enlightened and supported initiative is needed to make it a reality. 
“ [O]ne of the essential functions of the law in this sphere ” we 


$1 Bee K. W. Nin alc aes e ao Corporation Ombudsman "’ in (1960) 28 M.L.R. 
668. Bee also Tom Had “The Control of aes Fra ” (P.E.P., 


Vol. XXXIV, No. 508, 1968), pp. 824-823. 
s2 Jenkins Report (Gmnd. 17 » Para. 212 ( ` 
s3 And so tangibly by an award of costs. 

* See evidence presented to the Jenkins Committee. 
Gee Table IV in Hadden op. cit., at p. 818. 
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may agree “ [is] to structure the rights and duties of all those 
concerned from the external investor to the owner/manager and 
the established employee in such a way as to minimise the oppor- 
tunities for exploitation and fraud. The law must formulate and 
where possible enforce proper standards of conduct for directors and 


managers.” 9 
H. Rasax.* 


% Hadden, op. oit., at p. 328. 
* BA., LLB, LL.M., Lecturer in Law, King’s College, London. 


REPORTS OF COMMITTEES 


A Nrw-Founp HALIDAY: THE KIGHTEENTH REPORT OF THE 
Law Rerorm COMMITTEE (CONVERSION AND DETINUE) * 


Tms report can conveniently be dealt with under two broad 
headings. First, there is the main recommendation, that “ in 
general an intentional act, without lawful justification, involving 
interference with a chattel should be actionable by way of a new 
tort which will supersede conversion, detinue and trespass to chat- 
tels.” The new tort, it is suggested, could be called “‘ wrongful 
interference with movables.” I shall try to show that there is a 
case for approaching this recommendation, at least as it stands in 
the report, very warily. The Committee also makes a number of 
subsidiary but important recommendations, notably with regard 
to the jus tertii, and these I shall deal with on their own at rather 
less length. There is, though, a third aspect of the report, a theme 
which will reappear throughout this note and has to do with the 
whole approach and style of the report. To put it briefly and a 
bit unfairly, at many points neither the present law nor the proposed 
changes are clearly enough explained for the reader to know what 
is going on. Nor is the job done by these remedies at the present 
day made clear. Are they law for the rich man or the poor? For 
commerce or the private individual? How many actions a year are 
brought, and in which courts? Do the rules, complicated though 
they are, cause manifest hardship or inconvenience? And finally— 
perhaps we have been spoilt by the Law Commission’s example— 
there is no draft Bill tacked on the end, and I hope to show why, 
taken with the rest of these general criticisms, this makes it hard 
to welcome the report whole-heartedly. 

My real criticism of the proposals for a new tort is that the 
Committee has not been bold enough. Fearful of losing a place 
in the legislative queue, it rejects the possibility of replacing the 
common law by an “ entirely new and self-contained statutory code 
which would create the new tort and set out all its characteristics 
and incidents.” Instead it is proposed to abolish the common law 
relating to detinue and trespass to goods, but to retain the existing 
law relating to conversion (subject, of course, to the other changes 
proposed in the report). 

It is understandable that after sitting for four years on this 
particular egg the Committee would now like to see its progeny 
take wing, but if the best is often the enemy of the good, compromise 
also deserves careful scrutiny. The justification produced for the 


1 Omnd. 4774, 1971. 
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creation of the new tort is said to be ‘“‘ the dominance of the old 
causes of action and the extent to which concurrent remedies arise,” 
features of this part of the law noted by all who have written about 
the subject. But what exactly is the point that is being made here? 
After all, if we take Letang v. Cooper * seriously, we should not be 
frightened by the existence of actions “‘ in ” detinue or conversion. 
Such terms are now simply “ used as a convenient and succinct 
description of a particular category of factual situations which 
entitles one person to obtain from the court a remedy against another 
person ” (per Diplock L.J.). There is nothing legally in a name 
then, and if facts a, b and c can equally well be called conversion 
or detinue, or conversion or trespass, does that really matter? To 
scientific lawyers the answer is obvious, but I doubt whether the 
proposals in the report will meet their requirements, as the following 
points may indicate. 

The new tort will involve a number of elements. First, the 
common law rules as to conversion are to be preserved, presumably 
by some sort of saving provision. Unfortunately, this must surely 
bring into question the role of the general proposition stating the 
actionability of intentional interference already referred to in the 
opening paragraph of this note. Prima facie, it may be assigned 
one of two functions: either to cover what is now trespass, or to 
give a rough indication of the entire scope of the new tort, being 
glossed by a provision explaining that wrongful interference includes 
all those acts which at present amount to conversion. The former 
scheme is obviously unsatisfactory, and can hardly be what is 
intended; but the other solution does not seem very different from 
the present position, for already trespass is essentially a stage on 
one road to conversion. What is more, for a number of reasons, the 
proposed legislation may turn out to be rather complicated. (The 
Occupiers’ Liability Act 1957, taken by the Committee as an 
example of the successful integration of common law and statute, 
may not be the most apt precedent.) For a start, “‘ interference ” 
will hardly do, for neither ‘ trespass ” nor “ conversion ” is the 
kind of term that can be straightforwardly paraphrased like this. 
But if “ interference ” is to be explicated, then we are well on the 
way to codifying. Of course one could define the scope of the new 
tort as lying wherever trespass or conversion would have been 
available, subject to some fancy drafting. But that looks like 
drowning the baby in the bathwater. The need to widen the inci- 
dents of trespass to match those of conversion as part of the process 
of merging the two may also produce some very complicated 
drafting. (A speculative point here. If one wanted to introduce a 
defence of contributory negligence into a situation akin to that in 
Lane v. Holloway,’ where the action today would be for trespass 
to chattels, what would the Committee say? More, how would it 


2 [1965] 1 Q.B. 282. 3 [1968] 1 Q.B. 870. 
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single out trespassory situations like that from the sort of case where 
it certainly rejects apportionment, that is, the chain of purchasers? 
The difficulty of making such discrimination within a unitary tort 
is surely apparent.) 
These are not just premature drafting points—that would be 
highly disrespectful to the draftsman. What I am trying to suggest 
is that the report is not really satisfying because it lacks conceptual 
clarity. One cannot judge the shape or colour of this pig, yet one 
point of law reform is surely to produce law in a clearly stated and 
readily understood form. As I have said, this seems of a piece with 
a general failure in the report to give clear explanations and reasons 
for what is going on; perhaps a few examples of this may carry the 
point. For instance, after a highly technical opening—fortunately 
Lord Chancellors are clever men and learned in the law—Jarvis v. 
Williams * is cited for the proposition that in detinue the plaintiff 
must have either actual possession or “ an immediate right to 
possession arising out of a proprietary interest, absolute or special, 
whereas in conversion an immediate right to possession, however 
arising is sufficient.” I am by no means sure what that means any- 
way, but I would be very surprised if Mr. Jarvis would have got 
damages for conversion of a jakes he had already sold to a third 
person. Again, we are told that Spackman v. Foster * should be 
reversed so that the mere receipt of a pledge will become tortious. 
But no book has ever told me why this piece of elegantia juris 
should matter in the least since the enactment of the Limitation Act 
1989, and the report leaves me no wiser. The decision in National 
Mercantile Bank v. Rymill * should be clarified; well and good, but 
the proposed formula in terms of an implied authority of hirer or 
custodian for reward does not seem any advance on Blackburn J.’s 
*¢ finder ” test—it merely severs a link between trover and the new 
tort. 
The contrast between this side of the report and the concrete 
proposals for reforming the jus tertii is striking. Here the Committee 
has faced the law in action rather than in the books, and its 
approach is much more convincing. It proposes that 
“ the law governing the right to raise the jus tertii as a defence 
should be amended so as to secure, as far as practicable, that 
interested third parties have an opportunity to join in the 
action, that the defendant is not exposed to the risk of double 
liability and that the plaintiff’s damages are measured by his 
real loss.” 

These changes have long been seen as desirable and one hopes that 

they can be implemented at last. 


I shall look at only two more matters dealt with in this lengthy 
report. As to recaption, the Committee concludes that 
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“no hard and fast lines can be drawn, except as to the 
exclusion of force and entry on premises without consent in 
hire-purchase and conditional sale cases and that in all other 
cases the rule should be that neither the use of force nor entry 
upon another person’s premises should be permitted unless the 
person seeking to recover the chattel had acted reasonably.” 


Perhaps this is right, but this is trespass, and too much reasonability 
may, as Weir has argued, be inappropriate in this realm. At any 
rate, the exclusion may rob the remedy of such vitality as it has 
at the present day. (But we are not, of course, told how much 
trouble recaption is thought to cause, or how valuable anybody 
realty considers it.) 

Finders’ rights are shut off m an annex, since in the view of the 
Committee this topic belongs properly to “ title to personal 
property ’’ rather than torts. Hence the views of the Committee 
are not to be taken as recommendations, but only as weighty obiter 
dicta. The Committee wants certainty wherever possible. Two rules 
are proposed without any justification being offered : occupiers win 
as against trespassers (presumably, though the Committee does not 
make the point, honest trespassers) and the “ attached to or under 
the soil ’ rule. The Committee then gets into deep water with cases 
like Bridges v. Hawkesworth.t' The public policy ground relied on 
here is the protection of the true owner, and a line is tentatively 
drawn between ‘“‘ managed ” and other premises. Again the honest 
finder comes off worst; and it is at least arguable that a finder should 
in the end be entitled as against the owner to what he has found. 

I began by complaining that the Committee had not gone far 
enough. Another way of putting it would be to plead for only a 
quarter of a loaf on this occasion. There are obviously some very 
sensible proposals in this report, and they can perfectly well stand 
up without the doubtful support of the new tort. But unless I have 
quite failed to see what the Committee is driving at, I believe that 
the rest of the report should be put on one side. As I see it, two 
lessons can be drawn from this operation. The first is that a law 
reform body should strive to avoid highly technical language. It 
is no use throwing terms like “ proprietary interest, absolute or 
special ” about, particularly when, as I suspect, the aim is none 
too sure. And such technical language, having a structure and 
momentum of its own, can easily become a substitute for proper 
argument. ‘The more important lesson, though, is that substantial 
proposals for-reform of the common law need to be accompanied by 
draft legislation. It is true that the Committee has painstakingly 
divided its recommendations into those that in its view will have 
to be implemented by legislation, those that can be achieved by 


rules of court, and those preserving existing law and applymg it to 
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the new tort (‘‘ but whether this would necessitate a statutory 
provision is a matter for the draftsman and we do not attempt to 
consider it here ’’). The fact remains, nevertheless, that in the 
absence of really concrete proposals, this report has not done much 
more than to impress the seal of authority upon the criticisms that 
have long been made of this part of the law. 7 
D. J. BENTLEY. 


NOTES OF CASES 


Vicarious ĪWMUNITY BY AN ALTERNATIVE ROUTE 


WHEN, in Scruttons Ltd. v. Midland Silicones Ltd., the House of 
Lords decided that stevedores could not take the benefit of exception 
clauses in contracts of carriage to which they were not parties and, 
in so doing, rejected Scrutton L.J.’s principle of “ vicarious 
immunity,” they did at least leave open a possible alternative means 
of attaining the same result by use of the principles of agency. Lord 
Reid in particular went into the matter in some detail when he 
said °: 
“ I can see a possibility of success of the agency argument if 
(first) the bill of lading makes it clear that the stevedore is 
intended to be protected by the visions in it which limit 
liability, (secondly) the bill of ing makes it clear that the 
carrier, in addition to contracting for these provisions on his 
own behalf, is also contracting as agent for the stevedore that 
these provisions should apply to the stevedore, (thirdly) the 
carrier has authority from the stevedore to do that, or perhaps 
later ratification by the stevedore would suffice and (fourthly) 
that any diffculties about consideration moving from the steve- 
dore were overcome. And then to affect the consignee it would 
be necessary to show that the provisions of the Bills of Lading 
Act, 1855, would apply.” 


Clauses based on this type of reasoning have been appearing in 
bills of lading since the decision of the Court of Appeal in Adler v. 
Dickson * and one has been upheld in the United States.* Now, 
apparently for the first time, a Commonwealth court has been asked 
to rule on the effect of such a clause. In A. N. Satterthwaite & Co. 
Lid. v. New Zealand Shipping Co. Ltd., Beattie J. of the New 
Zealand Supreme Court has held that the limitation provisions in 
the bill of lading before him did have effect to protect stevedores 
who had negligently caused damage while unloading goods consigned 
under it. 

Clause 1 of the bill of lading provided as follows: 

“ It is hereby expressly agreed that no servant or agent of the 
carrier (including every independent contractor from time to 


1 A.O. 448, a Ibid. at p. 474, 
2 [1055] 1 Q.B. 158. They are ingly known as “ Himalaya " clauses after 
he ship in that case, As to the position of servants or ts of the carrier 
under Hagus Rules, see now the Carriage of Goods b Act 1971. 
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time employed by the carrier) shall in any circumstances what- 
soever under any liability whatsoever to the shipper, 
consignee or owner of the goods or to any holder of this bill of 
lading for any loss, damage or delay of whatsoever kind arising 
or resulting directly or indirectly from any act, neglect or 
default on his part while acting in the course of or in connection 
with his employment and, without prejudice to the generality 
of the foregoing provisions in this clause, every exemption, 
limitation, condition and li herein contained and every 
right, exemption from liability, defence and immunity of what- 
soever nature applicable to the carrier or to which the carrier 
is entitled hereunder shall also be available and shall extend to 
lsat ba Pea R alr ica att E ane 
aforesaid for the purpose of all the foregoing provisions of 
this clause the carrier is or shall be deemed to be acting as agent 
or trustee on behalf of and for the benefit of all persons who are 
or might be his servants or agents from time to time (including 
independent contractors as aforesaid) and all such persons shall 
to this extent be or be deemed to be parties to the contract in 
or evidenced by this bill of lading. .. .” 

Clause 11 of the bill of lading limited the carrier’s liability to 
£100 per package or unit, in the absence of a declaration of value 
and the payment of an alternative rate. 

The action before Beattie J. was complicated to a certain extent 
by the fact that the claim had been brought more than a year after 
delivery of the goods. Nevertheless, the court treated the real issue 
as being whether the defendant stevedores were entitled to the 
immunities conferred by clause 11. The stevedoring company was 
a subsidiary of the carrier and so was well aware that the carrier’s 
bills of lading contained clause 1. 

As to the position of the plaintiff consignee, by virtue of section 
18 of the Mercantile Law Act 1908 (N.Z.), which corresponds to 
section 1 of the Bills of Lading Act 1855 (U.K.), it had succeeded 
to the rights and Habilities of the consignor. For its part, the 
defendant relied on Lord Reid’s four points. As to the first and 
second of these, it was clear that the stevedores were intended to be 
protected and that the carrier had purported to act as their agent. 
The third point required that the carrier should have the stevedores’ 
authority to contract as their agent or, in the alternative, that 
ratification should have occurred. The stevedores had seen the bill 
of lading before they unloaded the cargo and, on this basis, Beattie 
J. held that, since they had performed in the knowledge that clauses 
1 and 11 existed, there had been an implied ratification. But he 
went on to say that, in any event, the mere fact that the stevedores 
were in the present action relying on the two clauses could per se be 
regarded as an act of ratification. 

This left the fourth and most difficult of Lord Reid’s require- 
ments, namely, the need for the stevedores to show consideration. 
The initial problem was that Lord Reid appeared to have thought 
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only in terms of a contract with the stevedores completed at the 
time the bill of lading contract itself was entered into. On this 
basis, Beattie J. did not think that the stevedores could be said to 
have provided consideration. The stevedores did not undertake any 
obligation to the consignor and there was no suggestion in the bill of 
lading that the consignor could have compelled the stevedores to 
carry out the contract it had made with the, carrier. But this, the 
learned judge held, was not the only possible approach. In his view, 
the consignor made an offer to limit liability, through the agency of 
the carrier, to the carrier’s agents or servants. The carrier’s agency, 
in other words, was for receiving this offer from the consignor. 
The offer was accepted and the contract completed when the servants 
or agents of the carrier performed their required functions in respect 
of the goods being carried. At that point, the consideration was an 
executed one and, on the authority of such cases as Scotson v. 
Pegg, any argument based on the fact that the stevedores were 
already obliged under another contract to perform the same duties 
disappeared. 

All four of Lord Reid’s requirements having thus been met, the 
plea of agency succeeded and the defendant was held entitled to the 
benefit of clause 11 of the bill of lading. 

With respect, it is submitted that the result reached by Beattie J. 
was, on the facts before him, clearly both desirable and right. In 
particular, his method of treating the carrier as agent to receive an 
offer to limit liability is much more consistent with the realities of 
the situation than is the concept of an agency to conclude a contract. 
In this respect, his judgment is reminiscent of that of Devlin J. in 
Pyrene Co. Lid. v. Scindia Navigation Co. Ltd.’ where a seller had 
delivered goods alongside and they had been damaged by the 
admitted negligence of the ship before they had crossed the ship’s 
rail, From those facts, Devlin J. implied a contract between the 
seller and the shipowner that the goods would be loaded on the 
shipowner’s usual terms, including the limitations of liability con- 
tained in its bills of lading. The analogy is of course not complete, 
but the Pyrene case does illustrate the way in which, against the 
background of a common knowledge of the terms upon which the 
parties normally operate (in that case, the Hague Rules), an offer 
incorporating those terms could impliedly be accepted by the act 
of loading. 

How far the present decision depends on the particularly close 
relationship between the carrier and the stevedores is not entirely 
clear. The fact that it envisages a subsequent ratification clearly 
opens the way to a more general application, to the extent that it 
means no prior agency relationship need exist. A doubt does arise, 
though, whether the third party must know of the existence of the 
offer of immunity at the time he performs his part of the contract. 
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Ordinary rules of contract require that performance be in response 
to the offer.* Is it a sufficient compliance with this requirement that 
an agent’s receipt of the offer has been ratified by the third party 
after he has completed his performance and loss or damage has 
occurred? The point is a novel one and there is something to be 
said either way. On the one hand, knowledge of an agent is generally, 
by imputation, the knowledge of ‘his principal. On the other, to 
allow this rule to apply by reason of a subsequent ratification could 
have the effect, retrospectively, of divesting unlimited rights of 
action which would already have accrued to the injured party. 
That would seem to run counter to such authority as Donelly v. 
Popham.® Beattie J. had no need to consider the problem because, 
in the case before him, the stevedores had actual knowledge of the 
contents of the bill of lading before unloading commenced. 

It is, of course, a problem which would not arise if the courts 
could only accept, in this context as in others, that a contract is not 
necessary for the limitation of liability in tort and that a unilateral 
act is sufficient. But that is another matter. In the meantime, 
because of its references to ratification, the decision of Beattie J. 
may be open to the interpretation that third parties can effectively 
be granted immunity against tort claims, provided only that the 
principal parties specify, in general terms, the persons they intend 
to protect and that one or other of them purports to act as agent 
for those third parties. If this is right, a means exists for a general 
restoration of the vicarious immunity that the Midland Silicones 
case seemed to have overturned. If it is , third parties will 
still be protected, provided they know of the existence of the agency 
and the limiting provisions of the head contract before they com- 
mence performance. Indeed, if the third party should have prior 
knowledge of the offer of immunity contained in the head contract, 
it would seem possible to go further and to say that no question of 
agency, let alone ratification, need arise at all. It would surely be 
sufficient that the offer had been transmitted to the third party, 
however that might have occurred. 
g Brux Coote. 


INCORPORATING EXEMPTION CLAUSES 


Tue campaign against exemption clauses, that the Court of Appeal 
has been waging,’ took an unexpected turn in the recent case of 
Thornton v. Shoe Lane Parking Lid.* Instead of concentrating on 
the construction or destruction of the exemption clause, the court 
defeated the clause tn limine by holding that it was not a term of 
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the contract. A similar opportunity had presented itself in Anglo- 
Continental Holidays Ltd. v. Typaldos Lines Lid., but the court 
on that occasion chose to ignore it, and dealt with the clause on its 
construction. There was no such reprieve for the exemption clause 
in Thornton v. Shoe Lane Parking Lid. 

The facts of the case were straightforward. Mr. Thornton left 
his car at the defendants’ automatic car park. Some three hours 
later he returned, paid the charges but then he was injured as he 
went to put his belongings into the boot of the car. Mocatta J. 
found that the accident was half the fault of Mr. Thornton and 
half the fault of the defendants. Mr. Thornton was awarded 
£8,687 6s. lld. 

The defendants appealed t on the basis that they were protected 
by the conditions of parking * as displayed on the premises, and to 
which reference was made on the ticket issued to Mr. Thornton as 
he entered the car park. The appeal was dismissed. The rules 
that paved the way for this decision were (1) that notice, however 
prominent, of an exemption clause will be ineffective unless given 
before or at the time of the contract,’ and (2) that, in “ ticket ” 
situations, reasonable steps must be taken to give notice of an 
exemption clause to an otherwise ignorant contracting party.’ 

Rule (1)}—It is a necessary preliminary to the application of this 
Tule that one determines at what moment of time the contract is 
concluded. This “ difficult question ” was not answered by Sir 
Gordon Willmer * and Megaw L.J. said that he “‘ would reserve a 
final view on the question.” ° Lord Denning M.R. however pro- 
vided two possible answers to the question: 


(i) Answer A: “ the offer was accepted when Mr. Thornton drove 
up to the entrance and, by the movement of his car, turned 
the light from red to green, and the ticket was thrust at him. 
The contract was then concluded, and it could not be altered by 
any words printed on the ticket itself.” 1° This analysis was of 
course fatal to the defendants, who were seeking to rely on words 
printed on the ticket. 

(ii) Answer B: on the assumption that “ an automatic machine is 
a booking clerk in disguise—so that the old fashioned ticket cases 
still apply to it,” Lord Denning M.R. said: “In those cases 
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the issue of the ticket was regarded as an offer by the company. 
If the customer took it and retained it without objection, his act 
was regarded as an acceptance of the offer.” 1 This gave to the 
ticket the contractual force which it lacked under Answer A, and 
left the way clear for a confrontation with Rule (2). 

The hypothetical tenor of Lord Denning M.R.’s discussion of 
Answer B * suggests that he favoured Answer A. This preference 
is well-founded for Answer A is consistent with the similar, but if 
necessary, distinguishable case of Mendelssohn v. Normand."* 
Answer B however rests on an analysis that was quite clearly 
designed to suit a completely different factual situation.** Further- 
more, the line of authority cited for the view is not strong for it 
appears to advance nothing more than a working assumption that 
makes a good starting point for analysis.’* 

At the root of Answer A lie the critical propositions that the 
defendants made the offer, and that they did so by displaying their 
charges at the entrance to the car park.’ No authorities were 
cited to support these major propositions and prima facie they 
seem to run counter to the principles that offers are made by 
customers,”* and that displays of charges are mere invitations to 
treat.1* Thus although the moment of contractual formation fixed 
by Answer A is in itself unobjectionable, it is not a reasoned answer, 
and one must object to this. 

The master principle of this area of law is that each case turns 
on the objectively ascertained intention of the contracting parties.* 
In Thornton v. Shoe Lane Parking Lid., the absence of a human 
attendant showed that the defendants were not willing to bargain, 
and the presence of the automatic machine was evidence of their 
readiness to contract with anybody. This observed conduct of the 
defendants could have been used to support the root propositions 
of Answer A,™ but it would be inaccurate to describe such an 


12 Ibid. at p. 588D. 13 Ibid. at p. S80B. 
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approach as objective unless it took account also of Mr. Thornton’s 
intentions. 

Although it is disturbing to find Answer A being advanced 
without argument, this is merely a symptom of a far more serious 
complaint, Answer A is the product of a conceptualist approach 
to contractual formation that is in danger of becoming an end in 
itself. Building conceptualist models is an interesting academic 
exercise but in situations such as that in Thornton v. Shoe Lane 
Parking Ltd., where there is no clear offer and acceptance,” it is 
not the best way of determining the extent of the agreement 
between the parties. The matter is finally aggravated when Rule 
(1) is applied to a situation where the moment of contractual forma- 
tion is by the court’s own admission, difficult to identify. 

Rule (2)—Mocatta J. found (i) Mr. Thornton knew that there was 
writing on the ticket, and (ii) the defendants did not discharge the 
burden of showing that the plaintiff knew that the ticket contained 
or referred to conditions. This brought into operation the model 
direction of Mellish L.J. in Parker v. S.E. Railway,™ vis. did 
the defendants deliver the ticket to Mr. Thornton in such a manner 
as to give him reasonable notice that the writing contained or 
referred to conditions? . 

In finding that reasonable notice had not been given, both Lord 
Denning M.R.* and Megaw L.J.* took the view that the matter 
turned upon notice of the condition in question, i.e. that being 
relied on, rather than of the conditions in general. Lord Denning 
M.R. said that in Melliah L.J.’s direction “ it would be more apt 
to use the word ‘ condition ’ in the singular, as indeed the Lord 
Justice himself did on the next page.” 3Y As a point of semantics 
this is quite unobjectionable, but Megaw L.J. in particular was 
forcing the distinction between “ condition ” and “ conditions ” in 
order to introduce the further distinction between a “‘ usual ” and 
an “unusual”? condition. The argument advanced by Megaw 
L.J.™ appears to justify the following two propositions: 

(i) Where the condition relied on is “ usual,” the defendant 
need only show that he has given fair warning of the presence of 
conditions, even if among those conditions there are some that 
would be classified as ‘ unusual.” 

(ii) Where the condition relied on is ‘ unusual,” it is not enough 
to give notice of the existence of some conditions. The defendant 
must show (a) warning of an “‘ unusual ” condition fairly brought 
to the notice of the other party and (b) specification of the particu- 


22 The problem is not a new one, see Wilkie v. L.P.T.B. [1947] 1 All H.R. 258. 
3 I would submit that this is the end which the conceptualist approach is 
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lar nature of the “‘ unusual ” condition. Megaw L.J. gave no 
practical guidance on what would constitute fair warning of an 
“ unusual ” condition, but Lord Denning M.R. said that “‘ it would 
need to be printed in red ink with a red hand pointing to it—or 
something equally startling.” = 

The significant feature of this argument is that the degree of 
notice required is determined by the content of the condition relied 
on.” In the past, the content of the conditions has been quite 
irrelevant for the purposes of deciding whether there has been 
reasonable notice." Logically, it is difficult to see why the content 
of the conditions should have any bearmg upon the question of 
whether there was a reasonable warning of the existence of con- 
ditions, unless perhaps it was implicit in the warning that the 
conditions were ‘‘ usual,” when in fact they were ‘‘ unusual.” * 
The premise behind this, that people go around prepared to accept 
notice of “‘ usual ” conditions, is questionable. 

Thus, we are left with a dual standard; reasonable warning of 
a “ usual ” condition and more than reasonable warning of an 
“ unusual ’? condition. The great problem will be in identifying 
an ‘ unusual ” condition. Megaw L.J. said that an ‘‘ unusual ” 
condition would involve a restriction ‘‘ that is not shown to be 
usual in that class of contract.” ** This rather begs the question. 
Later he suggested that “ usualness ” turns on “ general knowledge, 
custom, practice, or whatever is the phrase that is chosen to 
describe it,” * but unless the judge sifts through a vast amount of 
evidence, his idea of what is ‘“ usual ” will at most be impression- 
istic. Lord Denning M.R. said that a clause, wide and destructive 
of rights, would require special treatment.*® This is clearly rather 
different from Megaw L.J.’s idea of an ‘‘ unusual ” clause, and 
both “ definitions ” require some elaboration before their value can 
be assessed. 

For Mr. Thornton the outcome of the case was satisfactory, but 
for the car park proprietors the idea of ‘‘ unusual ” conditions is 
yet another pitfall to be overcome by their exemption clauses. In 
the near future, one foresees the demise of the swingeing exemption 
clause, but what will be the aftermath? ** When contractual issues 
become pure once more, untainted by exemption clauses that lurk 


29 Ibid. at p. SOF. 
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opportunity for , see p. 5097, G and H. For the unorthodox views of 
Lord Denning M.B., sco Spurling v. Bradshaw [1056] 1 W.L.R. 461, 466. 

32 There is evidence of such an a in Megaw L.J.'s judgment at p. 502A— 
D. Ita rs to be closely related to the views of Bramwell L.J. (1877) 9 
O.P.D. , 428. 

33 Ibid. at p. S01H. 34 Ibid. at p. 502D. 

35 Ibid. at p. SOB. 3s Cf. (1971) 87 L.Q.R. 206, 298. 
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around the corner, will Thornton v. Shoe Lane Parking Ltd. be 
regarded as a leading case on contractual formation or will it be 
remembered nostalgically as just another case that sealed the fate 
of the exemption clause? 

Rocr: Brownsworp. 


INTERFERENCE WITH BUSINESS 

Ir is particularly gratifying that Lord Denning M.R. chose so 
carefully to limit his reasoning to a narrow compass in Acrow 
(Automation) Lid. v. Rew Chainbelt Inc. Interference with 
business by unlawful means was abundantly proved and an injunc- 
tion was therefore granted. A. Ltd. manufactured specialised 
equipment under licence from S.I. Inc. in the U.S.A., it being an 
implied term of their contract (governed by English law) that S.I. 
would do nothing to impede manufacture. R.C. Inc. supplied, via 
a subsidiary, chain that was essential to the equipment; but they 
had no contract with A. Ltd. S.I. and R.C. were closely connected 
financially. After a disagreement with A. Ltd., S.I. purported to 
terminate the licence agreement and told R.C. not to supply any 
more chain to A. Ltd. The latter obtained an interlocutory injunc- 
tion against S.I. Inc., inter qlia restraining them from impeding their 
manufacture and sale of the equipment; but S.I. told R.C. that the 
English court proceedings had “‘ no bearing ” on them, and instruc- 
ted them not to supply chain. R.C. accordingly refused to deliver 
against the orders of A. Ltd., making it clear that this refusal 
stemmed from the wishes of S.I. Inc. A. Ltd. now sued B.C. Inc. 
and its subsidiary for conspiracy and unlawful interference with their 
business, and asked for an interlocutory injunction in mandatory 
form requiring R.C. to use all reasonable endeavours to supply 
chain to them. 

Donaldson J. refused an order, but the Court of Appeal unani- 
mously reversed him. Elements of illegality were present sufficient 
to turn this ‘‘ interference ” (albeit by omission—the refusal to 
continue deliveries to which A. Ltd. had no contractual right) into 
a tort. For S.L had broken the terms of the injunction granted 
against them to do nothing to impede manufacture by A. Ltd. Their 
instructions to R.C. were a contempt of the High Court, and, there- 
fore, by complying with them R.C., which had full knowledge of 
the injunction, acted unlawfully by “ aiding and abetting ” S.I., 
whatever contractual obligations they might owe in turn to S.I. 
to obey such instructions.* R.C. had effected a deliberate inter- 


ERTI All B.R. 1175 (0.A.). 

M.R. at pp. 1180-1181; eons at p. 1162. These findings 
do a a A & n the situation bei a“ three-party "’ rather than 
a ‘two-party '’ one. It is, however, odd that the '‘ two-party '’ case of 
Chapman v. Honig [1068] 2 Q.B. 502, O.A., was not discussed in the Acrow 
case. There a tenan was given notice by a landlord to punish him for giving 
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ference with the business of A. Ltd. and done so by “ unlawful 
means, because it is done in obedience to an unlawful direction of 
S.I.” said Lord Denning M.R., and in order to prevent R.C. being 
“ harassed by S.I.” the order must be mandatory compelling all 
reasonable endeavours to supply the chain. This, then, was not a 
difficult case. But it is made more significant by the understanding 
of Lord Denning M.R. as to the principle of law he was applying: 
“ I take the principle of law to be that which I stated in Torquay 
Hotel Co. Ltd. v. Cousins ? namely that if one n, without 
just cause or excuse deliberately interferes with the trade or 
business of another and does so by unlawful means, that is by 


an act which he is not at liberty to commit, then he is acting 
unlawfully.’’ + 


The critical words are, of course, “ and does so by unlawful 
means.” In the Torquay Hotel case, Lord Denning M.R. appeared 
to propose an extension of the law of tort to include a tort of inter- 
ference with business, including ‘‘ hindering ’’ performance of con- 
tracts, short of inducing breach and without use of unlawful means.’ 
Since then, this passage of his Lordship’s judgment has been used 
in one case, probably because of an unwise concession by counsel on 
the point, to suggest a tort of “‘ deliberate interference with a course 
of dealing.” © Clearly, some argument of that kind could have been 
used with ease against R.C.; but Lord Denning carefully avoided 
that easy route home. 

The writer has already had occasion to warn that such a route 
leads in effect to a tort of deliberate trade-competition, which would 
be nonsense in the society in which we live, and which would pro- 
bably entail the development of novel concepts of “ privilege ” or 
“ justification ”? in which judges would decide social policy issues 
for the newly permissible limits of competition.’ Fortunately, 
commentators seem to be moving significantly against such an unwar- 
ranted extension of liability.* In that event, liability will arise only: 


testimony against the landlord, but, despite the ‘ contempt of court '’ thereby 
involved, the majority judges refused a remedy in tort. Unless distinctions are 
between di t 


area of the law: wee Clerk and Lindsell, ae 

Acrow decision suggests that the dissenti aor tad Deane ME 

in the Chapman case ahould now be pref , was the injunction essential 

Leecher eee roa It parties combine to break a contract where an 
aoe erate have they not conspired to use '‘ unlawful means ''? See 


(1 

GEI os i 189. Bee generally A. 8. Grabiner (1989) 82 M.D.R. 485, 
Ee cats fe 4 (1971 8 All H.R. at p. 1181. 
5 inn LJ. appeared to agree [1960] 3 Ch. at p. 147; Lord Denning M.R. 
ibid. at p 

ë Brekkes V. Caral ty DM. Kise ap 647, 651; see the unanswerable criticisms 
of this Kloss (1971) 84 M.L.B. 800, 301. 

T See orts cut of Oona Transatlantic Warnings'’ (1970) 88 M.L.R. 
809. Bee too Professor C. Hamson in Oamb.L.J. 190, 108. 

8 Bee Winfield and Jolowics, "Pont (Oth ed., 1971), p. 455; Clerk and Lindsell, 
Torts (18th ed., 1960), pp. 885-886. 


186 THE MODERN LAW REVIEW VoL. 85 


(a) Where a direct inducement causes breach of a contract know- 
ingly and intentionally or recklesly (including within “ breach ” 
the situation where a clause in the contract exempts one or both 
parties from liability in damages but does not excuse totally from 
the obligation unperformed). In this case only the third party, not 
the inducee, may sue. 

(b) Where by threat (intimidation), combination (conspiracy), 
individual act or even (as here; but rarely) omission, the defendant 
has threatened or made use of unlawful means deliberately to inter- 
fere with the trade, business, or other economic interests of the 
plaintiff (including therein cases of indirect procurement of breach 
of contract, where unlawful means remains of the essence °). In 
this case, any party aimed at and suffering (or likely to suffer) 
damage may sue as plaintiff. 

Now that the ordinary courts are relieved of most of the tension 
of labour law litigation by the National Industrial Relations Court,?° 
perhaps a cool look at the law relating to interference with trade 
will indicate to the judges that tortious liability should have no 
wider ambit than is comprised under those two headings. It is to 
be hoped that the significant variation in Lord Denning M.R.’s 
restatement in the Acrow decision of his principle of law in Torquay 
Hotel Co. Ltd. v. Cousins is a straw blowing in that wind. 


K. W. W. 


THe Dispostrive Erect oF A SELLER’s REPOSSESSION * 


Tuose who thought that the courts must by now have exhausted 
the subtleties of section 25 of the Sale of Goods Act will take cheer 
from the recent decision of the Court of Appeal in Worcester Works 
Finance Ltd. v. Cooden Engineering Ltd. The defendants sold a 
car to a motor dealer called Griffiths who gave a cheque in payment 
of the price. Griffiths resold the car to the plaintiffs, who let it on 


® Lord as M.R. [1969] 9 Ch. at pp. 189-140. 

10 See as. 181, of the ustrial] Rela Act 1971. The fortunate decision 
of Prightiman J. in Hull and Humber Cargo Handling Oo. Lid. v. T.G.W.U., 
Tho Times, December 16, 1971, refusing to grant an injunction (especially a 
mandatory injuncihon) in a labour dispute es parts may do something to 
persuade plaintiffs not to use ew parte motions in the Division as a 
way of avoiding the new rule that both ies must be heard in industrial 
disputes: see Industrial Relations Act 1 as artis p aa a a D 
what was said by Sachs and Russell L.JJ. in Boston Deep Sea Fisheri td. 
vy. T.G.W.U., The Times, March 18, 1970, (see Wedderburn, The Worker 
nd the Law (2nd od Pp 881-885) ), interlocutory orders in mandatory form 
were still being granted m 1071 es parte against trade union officials in the 

Chancery Division: e.g. Aston Transport Ltd. v. Cowdril, October 15, 1971 

(Foster J., unreported); Coopers Services Ltd. v. Jones, Sept. 80, 1971 

(Goulding J., unreported). , 

1 am maobted lo Mr 9i ETT, ol Mesi. D. H. P. Levy & Co., the plaintiffs’ 

solicitors, for making available to me a copy of the judgment ab first instance, 
the pleadi and various other documents. 

1 1971] 8 All B.R. 708. 
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hire-purchase to one Millerick. Unbeknown to the plaintiffs, 
Millerick never took possession of the car and such payments as 
were made under the hire-purchase agreement were made by 
Griffiths. The cheque having been dishonoured, the defendants sent 
a repossession agent to Griffiths’ house to collect the vebicle. The 
agent stated that he had come to take back the car as Griffiths’ 
cheque had bounced; and Griffiths handed over the keys to the 
agent, who drove the car back to the defendants’ premises. They 
used it for a while in their hire fleet but eventually let it on hire, 
registering the hiring agreement with H.P. Information Ltd. Asa 
result, the plaintiffs learned for the first time that the vehicle was 
not in the possession of Millerick but had come into the hands of 
the defendants. Failing to obtain settlement of the sums due to 
them under the hire-purchase agreement, the plaintiffs instituted 
proceedings against the defendants for conversion, alleging that 
Griffiths had passed title to the plaintiffs and that the defendants 
thus had no right to repossess the vehicle. The defendants relied 
inter alia on section 25 (1) of the Sale of Goods Act, the relevant 
portions of which provide as follows: 


“ Where p perean having sold goods continues or is in possession 


of the go . .. the delivery . . . by that n... of the 
goods . . . under any sale, pledge or other di ition thereof, 
to any receiving the same in good faith and without 


notice of the previous sale, shall have the same effect as if the 
person making the delivery . . . were expressly authorised by 
the owner of the goods to make the same.” 

His Honour Judge Herbert held that although the plaintiffs had 
in the first instance acquired title from Griffiths, he had thereafter 
remained in possession and his subsequent surrender of the car to 
the defendants’ repossession agent was a delivery to the defendants 
under a “ sale, pledge or other disposition ° within section 25 (1) 
of the Sale of Goods Act so as to pass title back to the defendants. 
In his judgment, the judge stated: “I take this to be a resale, 
although what happened was that the defendants took possession 
of the car with the consent of Griffiths and refrained from suing him 
upon the dishonoured cheque.” In reaching his conclusion, the 
judge followed the decision of the Privy Council in Pacific Motor 
Auctions Pty Lid. v. Motor Credits (Hire Finance) Lid., in which, 
disapproving of prior authorities, the Privy Council held that a 
seller “ continues in possession ” for the purpose of section 25 (1) 
if he remains in possession after the sale, regardless of whether, as 
a result of some private transaction between him and the purchaser, 
there is any change in the capacity in which he remains in possession, 
e.g. from that of a seller waiting to give delivery to that of a hirer 
taking the goods back from the purchaser under a hire-purchase 
agreement. The judge held that this principle applied even if the 


2 [1965] 2 All B.B. 108. 
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seller’s continued possession was not with the consent of the pur- 
chaser but was the unlawful possession of a trespasser. He also 
held as a fact that when the defendants “‘ rebought ” the car from 
Griffiths they had no notice of the prior sale by Griffiths to the 
plaintiffs. 

On all these points the judgment was upheld by the Court of 
Appeal, which held that the above-mentioned decision of the Privy 
Council, though not binding on the Court of Appeal, should be 
followed. Phillimore L.J. adopted the finding of the trial judge 
that there had in effect been a resale by Griffiths to the defendants. 
However, the other members of the court appear to have considered 
that the mere act of repossession by the defendants with the consent 
of Griffiths constituted a disposition by Griffiths within the meaning 
of section 25 (1). Thus Lord Denning said: 

‘ When Cooden retook this car (because the cheque had not 
been met) there was clearly a transfer back to them of property 
in the goods. They would not thereafter be able to sue on the 
cheque. The retransfer of the property back to Cooden was a 
‘ disposition ’ within the section.” 
This appears to suggest that irreapective of any dispositive intention 
on the part of Griffiths there was as q matter of law a revesting of the 
property in the defendants by virtue of their rescission of the original 
contract of sale. But such revesting, if it did occur, must have done 
so independently of section 25 (1) itself, for otherwise the argument 
would be circular; and if there was a revesting independently of 
section 25 (1), then would this not make dependence on that sub- 
section entirely superfluous? In short, did not the assumption of a 
retransfer as a matter of law beg the whole question, by assuming 
the very point in issue, namely that the events which had occurred 
had divested the plaintiffs of their title to the goods? Yet how 
could this have happened? Section 28 of the Sale of Goods Act 
makes it clear that rescission by a seller is not effective to revest 
the property in the goods in him if the buyer has resold prior to 
the purported rescission. That is precisely what occurred in 
Worcester Works Finance Ltd. v. Cooden Engineering Ltd. Griffiths 
had resold the car to the plaintiffs four weeks before the defendants 
sought to rescind. It seems clear, therefore, that as a matter of law 
such rescission was not by itself effective. Had it been, reliance on 
section 25 (1) would have been unnecessary and the whole litigation 
rendered futile. 

Hence the decision of the Court of Appeal can be explained only 
on the basis of a finding that there was a disposition by Griffiths 
back to the defendants not as a matter of law but as a matter of 
fact. It is not necessary to postulate in the first instance a retransfer 
of the property; all that needs to be established is a factual disposi- 
tion. If that is proved, the retransfer of the property then follows 
from the operation of section 25 (1) itself. The difficulty in the 
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decision lies in determining whether the facts adduced were sufficient 
to establish a dispositive intention on the part of Griffiths; for in the 
absence of such intention there can at most have been a repossession 
by the defendants, not a disposition by Griffiths. The mere volun- 
tary surrender of the goods by Griffiths would not suffice, since 
section 25 (1) refers to a “ delivery . . . under a disposition ”” and, 
as was pointed out by Megaw L.J., that makes it clear that “ dis- 
position ’? must mean something more than a mere transfer of 
possession. It is, perhaps, possible to spell out, as the Court of 
Appeal might be said to have done, an implied agreement by 
Griffiths to surrender (or “ resell’) the car to the defendants in 
consideration for their giving up their rights on the cheque. But 
whether on the facts it was realistic to draw such an inference is 
doubtful. ` 

The decision can, of course, be welcomed on the wider basis that 
it represents a much-needed shift from a narrow construction of 
section 25 (1) to the broader interpretation that Parliament clearly 
intended when the statute was enacted. For too long there has held 
sway the judicial view that any statutory exception to the nemo dat 
rule must be restrictively construed. There is every reason, as a 
matter of policy, why protection should be given to those who rely 
on possession as evidence of a right to dispose. The trouble with 
section 25 (1), as interpreted in this latest case, is that it is such a 
capricious instrument. If, for example, the defendants had seized 
the car without the consent of Griffiths they would have lost the 
action, on two counts. First, it would then have been impossible 
to infer any dispositive intention or agreement on the part of Griffiths 
at all. Secondly, there would have been no “ delivery ” as required 
by section 25 (1), since by section 62 (1) delivery means the volun- 
tary transfer of possession from one person to another. Yet in 
reality the defendants were seeking to rescind the contract uni- 
laterally. They were going to seize the car from Griffiths in any 
event. The fact that he “ consented’? and gave up the keys 
probably signified nothing more than the acceptance of the 
inevitable. The unsuccessful plaintiffs might well feel bewildered 
that at the end of the day the failure of their action should have 
resulted from the accident that Griffiths was at home when the 
repossession agent called. 

R. M. GOODE. 


DOUNITY OF Soviet JURIDICAL PERSONS 
Tux troublesome question of whether a Soviet juridical person is a 
department of the Soviet Government, considered at some length 
in Krajina v. The TASS Agency and Another, underlies a recent 


a ee 2 All H.R. 274; noted in (1080) 8 LL.Q. 78 (P. B. Carter); (1980) 
M.L.B. 404 (F. A. Mann); (1980) 4 Res Jud. 271. 
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decision (as yet unreported) by the Industrial Tribunal for England 
and Wales in a proceeding against the same Agency.? Davies, a 
journalist and British subject in the employ of TASS in London 
from April 1950 until his dismissal in October 1970, filed an 
application with the Industrial Tribunal seeking an award of a 
redundancy payment. Following the practice in Krajina, the 
respondents entered a conditional appearance and denied the Tri- 
bunal had jurisdiction on the ground that as a department of the 
Soviet Government TASS is excluded from the provisions of the 
Redundancy Payments Act of 1965. Section 16 (5) of that Act 
excludes from its operation persons who are employed in any 
capacity by the government of an overseas territory. An “ overseas 
territory ” is defined in section 48 (6) of the Act as “ any territory 
or country outside the United Kingdom.” A “ certificate ” signed 
by the Soviet ambassador stipulating that TASS is “ solely an 
executive department of the Government of the Soviet State ” was 
introduced in the course of the proceedings, as had been done in 
Krajina. 

In a decision delivered by Sir Diarmaid Conroy, Chairman of the 
Tribunal, it was held that Davies’ employment with TASS was 
employment under the government of an overseas territory and, 
therefore, beyond the Tribunal’s jurisdiction. The status of TASS 
as a Soviet Government agency was, in the Tribunal’s view, 
definitively resolved in Krajina: “. . . the Court of Appeal 
unanimously held that they were bound by the certificate of the 
Ambassador of the Soviet Government that the TASS Agency was a 
department of the Soviet State. ... We have a similar certificate 
in front of us today and it is equally binding upon us.” 

Although on the basis of the evidence the Tribunal had no 
alternative but to reach the decision it did, its interpretation of 
the holding in Krajina is questionable. In this the Tribunal ig in 
distinguished company.? Mr. Krajina claimed damages for an 
alleged libel contained in an article in a weekly newspaper published 
by the TASS Agency in London. TASS entered a conditional 


2 Davies v. The Telegraphic Agonoy of the Union of Soviet Sooialist Reopublos, 
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appearance and took out a summons requesting the writ be set 
aside as they were a department of the Soviet state and so entitled 
to immunity. The principal evidence before the Court of Appeal 
as to the status of TASS was a certificate from the Soviet ambas- 
sador stating that TASS “. . . constitutes a department of the 
Soviet State . . . exercising the rights of a legal entity,” a full 
Russian text and English translation of the statute establishing 
the TASS Agency,* and an affidavit filed by the legal adviser of 
the trade delegation of the U.S.S.R. in the United Kingdom which 
summarised some provisions of the TASS statute and described 
TASS as “‘ the central information organ ”’ of the Soviet Union and 
as “ coming under the Council of Ministers of the U.S.8.R.”’ 

While the court was prepared to accept the Soviet ambassador’s 
certificate that TASS was a department of the Soviet state, this 
did not dispose of the issue of whether the state had endowed 
TASS with a separate juridical existence. The evidence as to the 
nature of TASS, said Cohen L.J., “* must depend on its constitution 
and must be a question of Russian law, and ... we must look at 
the Russian statutes and to any relevant evidence that is adduced 
as to Russian law. ...’?* Such evidence as was before the court 
their lordships, quite justiflably, found confusing. 

Article 1 of the English translation of the TASS statute declared 
that TASS shall be “ attached to ” the Council of People’s Com- 
missars of the U.S.S.R., whereas the legal adviser to the Soviet 
trade delegation mentioned TASS “‘ as coming under ” the Council 
of Ministers, as that body is now called, implying complete adminis- 
trative and juridical subordination. Cohen L.J. was under the 
impression that “‘ nothing turns on that discrepancy ”; in fact, 
however, the English translatidn of the Russian phrase pri sovete 
ministrov narodnykh komissqrov or ministrov accurately conveyed 
& distinctive juridical relationship which under Soviet law TASS 
has with the Council of Ministers, a relationship which the Soviet 
legal adviser had obscured. 


A vital provision of the TASS statute was rendered unintelligible 
to the court through an inadequate translation. In the version 
before the court, Article 9 provided that TASS shall “‘ operate on 
the principles of cost-accounting.’? The Russian concept of ‘ cost- 
accounting,” khowraschet, more accurately rendered as “ economic 
accountability,” is one of the most important criteria of juridical 
personality under Soviet law. A khozraschet organisation or insti- 
tation is responsible for its liabilities out of its own assets; its 


te e een eae 1985, appears in Sobrenie 
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creditors have no recourse to the state treasury should such assets 
prove insufficient to meet claims. Cohen L.J. found the import 
of this provision ‘‘ difficult to follow, I can derive no assistance 
from it,” 

Article 15 of the TASS statute, in the version before the court, 
stipulated that TASS shall “ enjoy all the rights of a juridical 
person.” This latter phrase the court construed as possible words 
of limitation, and the argument of counsel that “ reading the 
statute as a whole” TASS is a legal entity was rejected as 
unsubstantiated. 

Absence of evidence clearly was the decisive factor in Krajina.’ 
Tucker L.J. complained that Article 15 of the TASS statute said 
“ not one word about it being subject to the obligations of a legal 
entity, nor is there any material to show what are the requisites 
in Soviet law of acquiring the status of a legal entity.” And later, 
“ Whether it may be sued, we do not know... .’’ Similar views 
were expressed by Singleton L.J. 

Contrary, therefore, to the opinion of the Industrial Tribunal 
that the Soviet ambassador’s certificate is “ . . . binding upon us,” 
under the ruling in Krajina that certificate merely transfers to the 
plaintiff or applicant the burden of establishing that the entity 
concerned is an independent legal entity. Davies, in the instant 
case, failed to discharge that burden. Even what evidence was 
adduced in Krajina, however, casts doubt upon the validity of 
the Industrial Tribunal’s assimilating TASS to the Pakistani High 
Commissioner or to the United States Air Force as examples of 
government agencies of an overseas territory, for the latter do 
not pretend to exercise even the “rights” of an independent 
juridical 

The Court ot Appeal in Krajina gave both parties an oppar- 
tunity, while the appeal was being heard, to adduce further 
evidence which might assist the court in determining the status of 
TASS under Soviet law, but neither party was able, or willing, to 
do so.. That this question should have remained unresolved is 
puzzling, for there are ample materials on Soviet civil and adminis- 
trative law, many in the English language, which would be of 
assistance in answering the kind of questions put by the Court of 
Appeal in Krajina." 

All this might be to no avail, however, for Cohen L.J. suggested, 
obiter, in Krajina that a government department of a foreign state 
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might properly claim sovereign immunity notwithstanding its juristic 

i The same view has been expressed more recently and 
emphatically by Parker L.J.: ‘*. .. the mere constitution of a 
body as a legal personality with the right to make contracts and 
to sue and be sued is not wholly inconsistent with its being a 
department of state.” * 

It is doubtful that TASS, even if its juristic personality under 
Soviet law were established to the court’s satisfaction, could be 
subjected to suit under the thesis expressed by Parker L.J. It has 
been suggested on numerous occasions, with regard to the inherent 
unfairness of state commercial trading companies taking advantage 
of sovereign immunity, that it is not the legal nature of a particular 
enterprise but rather the functions it performs which ought to be 
decisive. Though this approach has much to commend it, TASS 
would be a borderline situation nonetheless. Ultimately, perhaps, 
English courts will be persuaded to re-examine the legal nature of 
Juridical persons at least as they exist in the communist-party 
states of Europe and Asia.® The relevant questions, it is submitted, 
are not merely the extent to which these entities are approximate 
in form or function to corporations or government departments in 
the United Kingdom. In societies where the economy is almost 
wholly state-owned and operated, such approximations can be 
deceptive in the extreme. The point is that juridical personality, 
whatever equivalence there may or may not be with western 
corporate entities, is fundamental to socialist civil law. When 
socialist legal entities are empowered to contract, to sue and be 
sued, despite their close relationship to the state, it seems absurd 
to adopt a rule modelled exclusively upon parochial conceptions of 
corporate personality which operates to deprive plaintiffs in English 
courts of remedies available to plaintiffs in socialist countries. Some 
gap no doubt always must exist between the sovereign and non- 
sovereign defendant, but in the twentieth century the disparity 
ought to be relative and not absolute. 

W. E. BUTLER. 


8 Bacous 9.R.L. v. Servioo Naownal del Trigo [1987] 1 Q.B. 488. In a 
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was hired less than a year after Krajine had been decided. By 


on the basis ‘‘of a normal journalist in Fleet Street,” the applican 
probably believed his foreign per face had waived its immunity, any, 
N T a tine deen f socialist juristio H. Slapnicks, 
oA „recent comparative o. ] is apni 
Dis sosialistusohe Kollsktivperson; Fanktion und uad Giruktur dor chen 
pen in den curopdisohen Volksdemokratien (Vienna, 1969), 
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TENANTS, OCCUPIERS AND LICENSEES IN PLanninea Law 


Tue familiar problem of when a licensee is really a licensee, raised 
in an acute form in Addiscombe Garden Estates Lid. v. Crabbe, 
was recently put on a more reassuring basis in Shell-Mew and B.P. 
Lid. v. Manchester Garages Lid.? It will be remembered that in 
the latter case Sachs L.J. referred to “‘ the character of the trans- 
action as a whole ”’ and “ the reality of the situation,” which must 
be regarded as distinct from “‘ a façade ’’; while Lord Denning M.R. 
spoke of a licence as comprising ‘‘ provisions . . . personal in their 
nature ” and ‘‘ a personal privilege,” so that ‘‘ exclusive possession 
is no longer decisive.”’ 

Hard on the heels of the latter case came the decision of Plowman 
J. at first instance m the Chancery Division of the High Court, m 
Stevens v. London Borough of Bromley.* This takes the question of 
licensees and tenants into the field of planning law, and it may be 
of interest to see the resemblances and differences between the 
position of licensees in public as against private land law. 

The dispute in Stevens’s case was essentially technical. The local 
planning authority wished to put a stop to certain development on 
the ground that it was unauthorised. This was clearly within their 
power, provided that what had occurred really was unauthorised 
development and also that to proceed against it would be ‘* expedi- 
ent.” The only legal question was whether they had acted strictly 
within their statutory powers in the actual circumstances of the 
case. The plamtiff argued that they had not, and brought an action 
against them for a declaration that what purported to be an enforce- 
Ment notice served on him and other persons was invalid and of 
no effect. 

Section 45 of the Town and Country Planning Act 1962 (now 
re-enacted in section 87 of the Town and Country Planning Act 
1971) provided that an enforcement notice “ shall be served on the 
owner and on the occupier of the land to which it relates.” In 
Bambury v. London Borough of Hounslow,‘ it was held that if an 
enforcement notice is served on more than one person it must be 
served on the same date upon each of them so that in consequence 
it takes effect on the same date. This decision itself raised certain 
debatable questions; but it happens that these are not directly 
relevant to the Stevens case. 

What happened in the Stevens case was that the authority served 
their notice on the plaintiff, as owner of the land in question, and 
also on a number of caravan dwellers on that land, but not all on 
the same day. The breach of planning control which the authority 
alleged to have taken place was development of the land by: ‘* (a) 
the carrying out thereon of civil engineering operations, namely the 
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construction of a road and hard standings for caravans, and (b) 
the making of a material change in the use of the land to use as a 
caravan site by the stationing thereon of caravans for the purposes 
of human habitation without the planning permission required 
thereof, under Part DI of the Town and Country Planning Act 
1962.” 

The authority realised that the serving of the notice on different 
recipients on different days invalidated it, according to the decision 
in Bambury’s case. But they sought to show that the service on the 
caravan site dwellers was superfluous and should be disregarded, as 
something having been done by mistake and without necessity. This 
would leave only one effective service, namely, that which related 
to the plaintiff as “ owner and occupier ” of the site. They relied 
on a written statement in a form filled in by the plaintiff stating 
that he was the occupier and including the words: ‘* not rented, 
[the plaintiff] is the owner as well as occupier.” Another statement 
on the form was: “‘ there are ten occupied caravans on the land and 
a list of the occupiers’ names will be submitted in the course of 
the next few days. They are licensees only.” 

The judge, however, was not impressed by the authority’s 
argument that the caravan dwellers were not ‘‘ occupiers.” It was 
common ground that they were licensees. He was influenced by 
the fact that the caravans were their homes. He inferred that it was 
“ the intention of the legislature . . . to ensure that anyone who 
might be prejudiced by an enforcement notice should be served with 
it and have an opportunity of appealing against it.” Thus, even 
if such a person is a licensee and not a tenant “ vis-à-vis the owner 
of the land, he would in my judgment, vis-d-vis the local planning 
authority, be an occupier for the purposes of section 45.” He placed 
reliance on authorities such as Dawson v. Midland Ratlway Co.,§ 
a case in which a grazing licensee whose horse was injured on a 
nearby railway line was held to be entitled to compensation as an 
“ occupier ” of the fleld from which the horse had strayed, under 
section 68 of the Railways Clauses Consolidation Act 1845. That 
decision was approved by the Privy Council in Madrassa Anjuman 
Islamia of Kholwad v. Johannesburg Municipal Council,’ a case in 
which the phrase ‘‘ to occupy ” was said to ** mean to be physically 
present for a substantial period of time,” as distinct from “ to have 
legal posseasion in a technical sense” (this is taken from the 
headnote). 

Consequently Plowman J. held ‘‘ the caravan dwellers with 
whom I am concerned in this case to have been occupiers at the time 
when the enforcement notice was served.” He therefore made a 
declaration that the enforcement notice was “‘ invalid and of no 
effect.” 


8 (1879) L.R. 8 Bx. 8. 
* [1929] 1 A.O. 500. 
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Plowman J. dissented from a statement by Lord Denning M.R. 
in Munnich v. Godstone R.D.C.," that “ caravan dwellers are only 
licensees and are never to be regarded as occupiers unless they are 
granted a tenancy,” saying that it was obiter. It may be that the 
best answer is to accept that caravan dwellers can be regarded as 
occupiers in some, but not all, circumstances, but only if there is a 
sufficient degree of permanence, as when caravans on a residential 
site are left there indefinitely, and the residents in them come and go 
as if from a house. Caravans which are used in this way are some- 
times in a condition that, to the officious bystander, makes it look 
as if to move them would be, if not impossible, at least a task of 
some magnitude. 

Nevertheless, as the judge pointed out, the National Federation 
of Site Owners had advised its members, of whom the plaintiff was 
one, ** to define their relationship with their caravan dwellers as that 
of licensor and licensee and not landlord and tenant.” Yet the 
plaintiff provided the dwellers with a standard form of rent book 
(noting nothing in it, however, except payments of rent) and dis- 
played rules including one that a month’s notice in writing should 
be given by anyone intending to remove his caravan. 

It may, however, be accepted without difficulty that the dwellers 
were definitely licensees, just as the defendants were im the recent 
Shell-Mem case, in spite of the provisions as to rent and notice. But 
the term * occupier ” is one about which the last word has not yet 
been said. 

The council appealed from the decision of Plowman J.; but on 
December 18, 1971, the Court of Appeal, by a majority, dismissed 
the appeal.* Salmon L.J. said: ‘ To hold that [a caravan resident] 
did not occupy the plot on which his caravan stood would be an 
affront to common sense and ordinary justice.” Edmund Davies 
L.J. pointed to the provision in section 47 Ae (iy GEKA Toes Act (see 
section 89 of the 1971 Act) that anyone who contravenes an enforce- 
ment notice against an unauthorised change of use or a breach of 
condition, whether he is aware of that notice or not, is guilty of 
a criminal offence, and concluded that for this reason a caravan 
owner must be served with the enforcement notice as “ occupier ” 
of the land even though he is a mere licensee. Yet, since criminal 
liability falls on anyone contravening the notice in such a case, it 
follows that any visitor, being technically a licensee on the land 
(or even technically a trespasser), risks prosecution; there is nothing 
confining liability to persons who are “* occupiers,” even in the wider 
sense applied in this case. In short, the real trouble lies in the 
drafting of the statutory provision, not in the planning authority’s 
restricted interpretation of ‘* occupier.” 

Stamp L.J. in his dissenting judgment took a closer look at the 
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statutory wording directly in issue, which was section 45 (8) of the 
1962 Act (above). He said: ‘“ It would be odd if it was compulsory, 
by paragraph (a), to serve one who had no interest in the land but 
discretionary, by paragraph (b), to serve one who had.” In any 
case the reference to ‘‘ owner ”? and “‘ occupier ’’ in the section 
seems, on general grounds, much more likely to mean “‘ landlord ” 
and ‘* tenant ” than anything more complicated or extensive. 

To sum up, the judgments in this case, both at first instance and 
on appeal, do not seem likely to encourage coherence in planning 
law. That any caravan resident could be prosecuted without being 
aware of his offence is true, but for reasons arising from defective 
drafting of statutory provisions; these can still produce injustice 
despite the overextended definition of ‘‘ occupier ” in this case. 


Kerra Davs. 


REVIEWS 


CONSTITUTIONAL Law. By S. A. pe Srm. [London: Penguin 
Books Ltd. 1971. 712 pp. £1:50.] 


CONSTITUTIONAL Totory. By G. Marsma. [Oxford: Clarendon 
Press. 1971. 288 pp. £1-25.] 


Maana Canta. By Anne Pariser [Oxford: Clarendon Press. 1971. 
188 pp. £2:00.] 


Ix his preface to the posthumous edition of Mattland’s Constitutional History 
H. A. L. Fisher wrote that the volume showed “that the profound student 
was also a brilliant populariser of knowledge,” and that the reader would 
“admire the union of high speculative power with exact and comprehensive 
knowledge of detaiL” Over sixty years later this reviewer can find no better 
way of introducing Professor de Smith’s new book than by repeating the 
praises which Fisher lavished upon Maitland. For this is definitely en 
occasion for congratulations—to Professor H. A. Street, the General Editor 
of Penguln’s Foundations of Law sertes for having persuaded Professor de 
Smith to publish, at length and for the first time, his views on a subject which 
he has been teaching for over twenty years; to Penguin books for having 
produced at an astonishingly cheap price a work of 700 pages which would 
bring distinction to the Est of the oldest of university presses; and to the 
Cambridge Law Faculty for having elected into the Downing Professorship 
one whose book can safely be put on the same shelf as that of the greatest 
of his predecessors. Nobody who had read Professor de Smith's Judicial 
Review of Administratice Action could doubt the depth of his scholarship, 
and those who had also read bis Inaugural lecture, and some of his writings 
scattered in the pages of pertodicals, knew that he could, if he wished, write 
with a ively pen. The present book combines the learning of a great scholar 
with the skil in presentation of the experienced teacher. There are, too, 
particularly in the chapter on Commonwealth Affairs, a few deft touches based 
on practical experience, which gfve flesh to the bare bones of rule and con- 
vention. 

The book is divided into seven Parta, which contain as complete an account 
of the legal and political aspects of the British Constitution as can be hoped 
for within one volume. After General Foundations (highly stimulating for 
those interested in such topics as Parliamentary Sovereignty), there follow 
Parts on the Executive, Justice, Police and Local Government. (Even Pro- 
feasor de Smith has difficulty in making Local Government comprehensible 
and tnteresting.) Administrative Law is postponed (perhaps rather awk- 
wardly) until after the fifth Part on Civil Rights end Freedoms but, as is only 
to be expected, the mass of matertal, legal and extra-legal, is summarised 
with great skill and clarity. An Appendix summarises the complex provisions 
of the 1971 Immigration Bil! 

The Clarendon Law Serie, which is under the general editorship of 
Professor H. L. A. Hart, has always given the impression that tt is a little 
uncertain about its aims. Some of its volumes have been miniature tert- 
books of varying levels of achievement (Wade, Atiyah, Nicholas, Fitugerald, 
Moore; others though also (somettmes) entitled “ Introduction” have pro- 
vided eclectic and occasionally brilliant surveys of the subject at a level 


1 One small error in Chapter 95 is that the National Insurance Commissioners 
are incorrectly described as civil servants. 
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more appropriate to the graduate student than to the beginner (Lawson, 
Fleming); others again have been scholarly monographs on particular sub- 
jects (Sewer, Cross, and, above all, Professor Hart's own profoundly stimu- 
lating book). Mr. Marshall’s contribution has some of the characteristics of 
each of the three classes, and it is therefore not clear just what readers the 
publishers, editor and author have in mind. The Preface is plain enough: the 
author states that he bas tried “to sketch out some of the basic questions 
that face students of constitutional government,” but stresses that “ this is a 
political sclentist’s and not a lawyer’s book” This is perfectly acceptable, 
but a few pages later there is an Introduction, which paints a very different 
and more complex picture, (This procedure is characteristic of Mr. Marshall; 
his mode of presentation is diffident, hesitant, and deprecatory. Hardly any 
proposition of substance is advanced without being almost immediately quah- 
fied or contradicted.) So the reader is told that the ttle “might perhaps be 
an apt descréption” of the first 1,000 pages of a five-volume treatise on 
constitutional law which Sir Ivor Jennings once thought of writing some 
thirty years ago but dtd not in fact produce. The reader is also told that 
“possibly its scope could be roughly defined as a collection of general ideas 
about the legislative, executive, and judicial branches of government. Various 
sorts of generality may be in issue .. .” (ttalics supplied). Even the most 
sophisticated reader may be confused. 

Another example can be found on page 218 where Mr. Marshall says that 
“two conclusions do not follow” from a certain proposition. Surely this 
simple sentence should be put in the affirmatfre, and the following conclusions 
in the negative? Again, at the end of Chapter 5 on the Separation of Powers, 
there is a page (124) with the unattractive cross-heading, “the Disutility of 
the ‘Separation’ Concept,” and a sentence which states thet “the notion” 
suffers from four “disabling deficiencies” (Can there be an “enabling 
defidency,” and if so, what would it look like?) In the last sentence “ the 
principle ” (it has previously been a “concept” or “notton”) is sald to be 
“infected with so much imprecision and inconsistency that it may be counted 
little more than a jumbled portmanteau of arguments.” How can a principle 
(notion, or concept) also be a portmanteau, whether of Jumbled arguments 
or of anything else? A portmanteau is “an oblong, stif leather case, 
which opens like a book, with hinges in the middle of the back” (O.E.D.). 
There are more minor errors of presentation or style which the legal 
reader will find irritating. It is no doubt too late to expect the 
Delegates of the Clarendon Press to abandon their practice of placing a 
comma after round, but before square, brackets: their motto is “Dominus 
Illuminatio Mes,” and they are not obliged to accept as authorttative the 
mode of citation adopted by the Incorporated Council of Law Reporting, but 
are entitled to do thar own thing. But at least one expects consistency: if 
it is annoying to find round brackets where there should be square (p. 88, 
n 1), it is even more annoying two pages later (p. 90, n. 4) to find no 
brackets at all Certainly one expects that attention should be paid to the 
change of practice in citing statutes which ls now over five years old (see 
Sir Noël Hutton in (1966) 82 L.Q.R. 24), namely, that the comma which used 
to precede the date has disappeared both retrospectively and prospectively. 
The names or titles of three Oxford Lord Chancellors are mis-spelt (pp. 11, 
78 and 80). If the ordinary reader, legal or lay, is unlikely to be misled by 
the fact that the date ascribed to Hawkins v. Gathercole is wrong by a 
century (p. 77, n. 2), he may well be confused because the Orange lady who 
wag the unsuccessful plaintiff in Humphries v. Oonnor is described es the 
defendant (p. 162). On Dwncan v. Jones (p. 168) the author seems to have 
confused the meeting of May 1988 (which did cause disorder) with the meet- 
ing of July 1984 (which did not cause disorder, but which it was reasonably 
apprehended might do so, in view of the events of the previous year). This 
error deprives of much of its force Mr. Marshall's criticlam of that much 
criticised decision. But it ts much pleasanter to turn to what is good in 


200 THE MODERN LAW REVIEW Vou. 85 


the substance of the book. Mr. Marshall has read extremely widely in the 
literature on the subject—English, Commonwealth, and American—and has 
the gift of being able to cite the right example at the right moment. His 
knowledge of the American case law in the area of civil rights is unusually 
wide. Nor is Mr. Marshall lacking in ideas of his own: on almost every page 
there is some novel twtst or slant given to a famiHar fact or theory which 
will force the reader to stop and think. The peges on the Queen and the 
Crown, and on parHamentary sovereignty, are particularly valuable. The 
many subtleties and ambiguities inherent in the arguments of those who have 
contested for a new view of parHamentary soveretgnty which would permit 
a restriction on power to be imposed under the guise of a redefinition of 
composition or procedure clearly appeal to Mr. Marshall’s mind, Chapters 6, 
7 and 9 are of especial interest and importance today dealing, as they do, 
with Civil Rights, EquaHty before the law, and Civil Disobedience. It is 
difficult to think of any other book published in England which deals so fully 
with the American literature from Thoreau to Marcuse. Mr. Marshall writes 
from a standpoint whtch is certeinly Left of Centre, but he is always far to 
those of opposite views. But fairness is not the same as clarity, and time and 
again the opacity of the author’s style makes it difficult to appreciate his 
reasoning. Thus the reviewer has reed and re-read the pages (168-169) on 
Jordan v. Burgoyne without being able to discover what Mr. Marshall’s view 
is on the important question whether the decision in that case, to the effect 
that a speaker must take his audience as he finds it, does not make the mob 
the final arbiter of free speech. The author is extremely critical of Lord 
Parker’s Judgment (it is “unduly complimentary” to call it “ unhelpful”), 
and even suggests, in a sentence which is surely as offensive as it is untrue, 
that Lord Parker’s views are in some way to be equated with those of Mr. 
Enoch Powell’s followers, but the reasons for his criticism remain, to me, 
obecure. 

The third book under review also enjoys the distinction of the Clarendon 
Press imprint. Its object is to analyse the importance of Magna Carta in 
English political thought and practice since the seventeenth century, and to 
assess its importance today. Miss Palliser has an unusually clear and concise 
style, and her book is handsomely produced, with a number of attractive 
plates. There is an excellent index, which, in particular, enables the reeder 
to discover exactly when end how each clause of the Charter has been 
repealed. Only four clauses remain in force today, of which the most 
tmportant is clause 29, which over the centuries has come to be regarded as 
a guarantee of law, liberty and good government. Even the iconoclaste Law 
Commission left ft unrepealed when bt produced the Bill which became the 
Statute Lew (Repeals) Act 1969. 

Miss Palliser has been more fortunate than Mr. Marshall in the way the 
Clarendon Press bas treated her legal references and citations (perhaps 
because the help of Mr. D. G. T. Willams of Cambridge is acknowledged) 
There is a good treatment of the impact of Magna Carta on modern 
Judicial decisions, although it is surprising to find no reference to Lord 
Shaw of Dunfermline’s famous dissenting opinion in R. v. Halkday, ex 
parte Zadig [1917] A.C. 200. On the rest, it would be unbecoming for a 
reviewer who does not belong to the charmed circle of medieval historians 
to do more than express the opinion that the book, although pleasantly read- 
able, does not seem to contam much that cannot be found in Professor J. C. 
Holts authoritative Magna Carta (1965). 

BR. FE. V. Hevsrox. 
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PrrsonaL Prorpraty. By H. W. Wuxmwsos. [London: Sweet & 
Maxwell. 1971. xxiii and 281 pp. (inc. index). Bound £8-00 
net. Paperback £1-75 net.] 


SaLe anD Hier Puncuasr. By J. K. Mactxop. don: Butter- 
worth. 1971. xv and 449 pp. (inc. index). Bound £4-50 net. 
Paperback £8-20 net. ] 


Tue law of personal property has received scant attention from modern 
writers compared with the extensive treatment given to land law. For years, 
the sole contender in the field has been Mr. Crossley Vaines, whose now 
excellent book has so far stood unchallenged. Yet many areas of tho subject 
remain shrouded in mystery. Even on fundamental questions, such as the 
impact of contract on property rights, the law remains unclear, It is this 
which gives the subject a special fascination that must surely have communi- 
cated itself to anyone engaged in a new work on personal property. Regret- 
tably, nome of this is imparted by Mr. Wilkinson’s book, which covers so 
restricted a field that i can scarcely be described as a book on personal 
property law at all. 

One might have expected a book such as this to begin by telHng us what 
is meant by personal property; what classes of asset the term embraces; why 
the law treats it so differently from lend; and what are the important prac- 
tical consequences of the distinction. The author géves us none of this. He 
is not concerned with theories of ownership or with problems of concurrent or 
successivo interests, nor even with the nature of legal and equitable rights 
over personal property. His book plunges straight into bailment, followed 
by an dght-page disquisttion on losing and finding, after which we reach the 
core of the book with two chapters on sale of gooda and hire-purchase, the 
latter including a brief treatment of bills of sale. Three more chapters—on 
loss of tte by a non-owner, negotiable instruments and insurance—and we 
are at journey’s end, apart from an Appendix summarising the recommenda- 
tions of the Crowther Report. 

The treatment of such topics as are discussed in the book is competent, 
but much less detailed than in the leading students’ textbooks on commercial 
law. There is little original thought, and almost no indicatton that any of the 
cases cited raises any problems. The analysis of the authorities ts wholly 
uncritical, no attempt being made to provoke the student into any new lines 
of inquiry. But the greatest weakness of the book lies in its omissions. If 
one leaves on one side negotiable instruments and insurance, the author 
appears to regard personal property as confined to chattels. Not a word is 
said about the mortgage or assignment of debts or other choses in ection, 
despite the vital role of receivables financing in modern commerce. No 
mention is made of the fact that personal property embraces leaseholds and 
land held on trust for sele, though important practical consequences flow 
from this. Even the treatment of goods is curiously truncated. The reader 
will look in vain for any reference to floating charges or to documents of title 
to goods. The extent to which covenents affecting goods, such as lawful resale 
price maintenance provisions, bind third parties is not discussed, nor is the 
impact of tort law on dealings in goods. All in all, this is not a book which 
can be recommended to a student who wishes to get to grips with the law of 
personal property. 

Of a quite different class is Dr. Macleod’s book on sale of goods and hire- 
purchase, This, of course, covers a narrower field but does so in satisfying 
detai. The author has adopted the unusual approach of treating the two 
subjects in parallel instead of separately, taking the realistic view that there 
is no economic distinction between hire-purchase and instalment sale. Not 
all teachers of law will agree with this method, yet it has much to commend 
it, since it faciHtates comparison of the two forms of transaction aspect by 
aspect, instead of en bloo. Points of difficulty ere discussed in a clear and 
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penetrating fashion, and propositions are expressed accurately and with 
authority. Inevitably, in a subject as complex as sale views will differ as to 
the amount of attention to be given to « particular topic. For example, a 
fuller discussion of the impact of rejection of goods on the contract as a 
whole would have been welcome, and in that respect reference made to 
K. & B. Brian Smith (1928) Lid. v. Wheatsheaf Mills Lid. [1980] 2 K.B. 
802. Mention might also have been made of the parol evidence rule and the 
extent to which it precludes ascertainment of the true intention of the parties. 
The author was also unlucky in that the important decision of the House of 
Lords in the Ashington Piggeries case was reported too late for incorpora- 
tion Into the text, though it is mentioned in the preface. But these are minor 
points, Dr. Macleod has produced a highly readable, lucid and probing book 
which students should find of great assistance. 
R. M. Goonz. 


CONTRACT AND MercantTOE Law Txrovucs THe Cases. By E. Kaun. 
[Capetown: Juta & Co. Ltd. London: Sweet & Maxwell Ltd. 
1971. li (Preface, Table of Contents, Bibliography, Tables of 
Enactments, of Cases, and of ‘ Old Authorities °) and 1089 and 
10 (General Index) pp. S.A. R22; U.K. £15:40.] 


Tue scope and flavour of this work is perhaps best described by ita sub- 
title: “A collection of extracts from decisions of the courts, with supple- 
mentary extracts from enactments and ‘old authorities’ on the general 
principles of the South African law of contract and select branches of 
contract and mercantile law; with certam explanatory and critical notes.” 
Yes, the author is both long-winded and pedantic. 

The work falls within that category loosely described as “ casebooks.” 
Whilst there Js inevitably some overlap, casebooks can usually be put into 
one of three categories: (1) the portable library; (2) the disguised textbook; 
or (8) the teaching instrument. Unquestionably, this work falls into the first 
category. By and large, each extract is relatively short, though the number 
of extracts relatively large. The result is a rich source of fact-situations, 
and the statement within a short compass of a wide variety of opinions— 
including some of the author’s own. Moreover, as the book was written pri- 
marily for the South African market, the material is of the more interest to 
the United Kingdom law teacher in that he will ordinarily be unfamiliar with 
much of it. 

The intimidating size of the book is explained by the fact that tt is really 
a number of casebooks on what we might regard as separate subjects bound 
up together. These are as follows (with the number of pages devoted to each 
topic in brackets): Contract (814); Agency (50); Sale (184); Landlord and 
Tenant (141); Partnership (29); Mortgage and Pledge (42); Liens (26). 
Who would want such a wide-ranging work? The author explains thet it was 
originally designed for the syllabuses of “ Mercantile Law A and B for the 
degree of Bachelor of Commerce and the Certificate in the Theory of 
Accountancy” of Witwatersrand (bis own) Universtty; and that at a late 
stage the author’s own notes were expanded to turn the work into a source- 
book for students for an LL.B. degree or legal diploma. If students for 
any of these courses at Witwatersrand University are expected to cover all 
the material packed between the two covers of this book with any degree of 
thoroughness, your reviewer is truly impressed with the standards demanded. 
The book includes an incredible amount of detail; and the author has been 
mercHess in his pursuit of accuracy (his own and that of the material 
quoted), as may be seen from a perusal of his preface. 

The publication of most books aimed at the law-student market usually 
tends to be an uneasy compromise between the space which the author feels 
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he needs for adequate treatment, end considerations of marketing, which 
usually dictate the price, and hence the size of the work This author docs 
not appear to have fet himself bound by any such restriction. As a result, 
the book is priced out of the United Kingdom student’s pocket. This is & 
pity. The student is therefore Mikely to miss the benefit of the author’s 
extreme erudition and incredibly painstaking work. 

J. K. Maaron. 


European Business Law. By G. A. ZAPHIRIOU, LL-M., Barrister-at- 
Law. [London: Sweet & Maxwell. 1971. xxiii and 264 pp. 
£8-75.] 


La the preface to this book the author sets out his objects as being “to trace 
the pattern of current tendencies in modern European business law and to 
provide the basic information and its sources to enable legal advisers to 
businessmen to reach solutions to concrete legal problems, or at least to 
perceive the lines on whfch they should seek them.” The author achieves the 
first of these objects reasonably well in view of the limited space he allowed 
himself, but if he had in mind something more than providing references and 
a bibliography, he achieves the second object not at alL 

The book begins in e relaxed and leisurely style, taking in an outline of 
the genesis and development of European commercial law, both national and 
supra-national, the division of transactions Into civ and commercial and the 
leading points of difference between English and European law governing 
commerctal contracts. But then the author’s wish to cover as much ground 
as possible in the 190 pages left to him leeds him to deal in succession with 
commercial agency, commercial companies, business taxation, industrial 
property law and the law governing monopolies and restrictive trade prac- 
tices either so briefly as to leave lMtle impact on the reader, or by selecting 
rules ruthlessly and often presenting them without sufficient beckground to 
make them intelligible. For example, the management arrangements for a 
German private company or Cesellschaft mit beschränkter Haftung are 
expressed in the following brief passage on page 96: 

“The GmbH is represented by one or more managing directors who also 

represent the company in court. They must act within the scope of their 

authority as determined by the articles of association and/or [sio] the 

resolutions of the shareholders, Third persons are not affected by any 

limitation on the directors’ ostensible authority.” 


The essential features of the management arrangements which are completely 
omitted are: 

(a) there may be one or more managers (Geschaftsfuhrer), and if more 
than one they must act jointly unless the company’s statutes permit them to 
act separately; 

(b) often the statutes empower a general agent (Prokurist) appointed by 
the shareholders, or some or one of them, to act jointly with or in place of the 
managers in running the company’s business, and in the latter case the mana- 
gers are relegated to such periodic functions as preparing annual accounts and 
calling annual general meetings; 

(c) if the managers enter into transactions which are inconsistent with 
the company’s authorised business, or forbidden to the directors by the 
statutes, or which are subject to the prior consent of the shareholders which 
has not been obtained, the outside party to the transaction may treat the 
company as bound by it unless he conspired with the managers to injure the 
company or its shareholders; 

(d) if a company employs more than 500 employees, it must have a 
supervisory board (Aufsichtsrat), two-thirds of whose members are appointed 
by the shareholders and one-third by the company’s employees; unlike the 


204 THE MODERN LAW REVIEW Vor. 85 


supervisory board of a public company, however, that of a private company 
has no power to appoint or remove managers unless conferred by the 
company’s statutes. 

Again on page 220 the German Law on Unfair Competition of 1909, s. 1, 
is paraphrased as providing “that anyone who in order to compete, commits 
in business relationships acts which are contrary to good morals (freely 
translated as ‘commercial ethics’) can be sued for an injunction and for 
damages.” This is good enough as a translation, but what is not emphasised 
is that in German law “commercial moraHty” (gute Sèten ... im gesohast- 
Hohen Verkehre) has a precise technical meaning, and it does not follow 
that a businessman who considers that he has been the victim of sharp practice 
or overreaching by a competitor always has a legal remedy. A list of examples 
of unfair trade practices is given on page 221, but these are merely illustra- 
tions taken at random from French, German, Belgian and Italian case law, 
and do nothing to define the variattons im principle between the dhferent 
national laws. There is also no mention at all of the spectfic competitive 
practices outlawed by the German legislation, or of the separate legislation 
governmg discriminatory pricing and rebates. 

These are merely two examples of shortcomings which could be multipled 
several times over. They are given not es critici of the author’s diligence, 
which is considerable, but merely to show why this reviewer concludes that he 
sets himself an impossible task in attempting to condense so much material 
into so small a space. Once he launches out after the sixth chapter into an 
examination of the whole field of commercial Jaw in some stx different coun- 
tries, he stands as little chance of success as Tolstoy would have done if he 
had tried to compress War and Peace into a short story. 


R. R. Peenornorerox. 


Tez Law or Torts. Fourth edition. By J. G. Fiemme. 
[Australia: The Law Book Co. Ltd. 1971. 648 pp. Bound 
£7-25, Paper £4-75.] 

Fleming remains substantially the same book, competently brought up to 

date. It ts some fifty pages shorter solely because the typeface is more 

compressed. The increased interest in compensation is reflected in an 
extended treatment of Damages for Personal Injuries. Occasionally, the 
author has changed his mind, and for the better, as by abandoning the view 
that words are never enough to constitute an assault 

Fleming is a critical exposition, with reference to relevant legislation and 
case law, of the principles of tort throughout the British Commonwealth. 

His knowledge is so vast and his mind so original, and his criticisms so 

informed, wise and constructive, that the book is invaluable for teachers 

and advanced students. Yet the method restricts its utility. Nobody could 
rely on it for an account of the English law of torts, or, I would suppose, for 

any other one legal system: the concentretion on general principle entails a 

neglect of detail There is no analysis of the Occuplers’ Liability Act, the 

Highways (Miscellaneous Provisions) Act, the Defamation Act, and the Mis- 

representation Act. The case law that EngHsh tort lawyers now struggle with 

is not examined at length: especially recent developments on economic loss, 
negligent statements, remoteness and the lability of car owners for others’ 
negligent driving. Important cases are omitted altogether: for example 

Drummond-Jackson v. BM.A, Ohio Fashions, and the two most important 

recent cases on nuisance, Brew v. Snaw and the Radstock case. English recent 

statutes Wke the Family Law Reform Act have been missed, as has the 1969 

edition of Clerk and Idndsell, Treatment of recent complextties in economic 

torts is meagre, no doubt because it 1s essentially a United Kingdom problem. 

These limitations of course make the book unsuitable for a students’ textbook. 
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Nor is it satisfactory for practitioners: no tables of statutes and poor refer- 
encing generally. There are a few oddities. Section 48 of the Copyright Act 
1956 is the only example given of a safety statute which specifically makes 
infringement actionable as breach of statutory duty. Fair comment is said 
rarely to protect newspaper headlines; no reference there to Kemsley v. Foot, 
and not surprising that the later account of that case says that “ Lower than 
Kemsley ” was in the article itself. Should Survival of Actions be reached 
only three pages from the end? 

How does one explain the book’s pricing: in Australia $18.50 hard, $10.75 
paper; in the United Kingdom £725 hard, £475 paper? 

Haray Sraeer. 


Lanp Finance Law—MATEBRLLS anp Cases. By Grorcr Lxrcor. 
[Bobbs Merrill Co. Inc. xlii and 1194 amd (chapter biblio- 
graphy and index) 88 pp.] 

THs volume of the Contemporary Legal Education Series is, in the words 

of the author, “an attempt to encourage the study of mortgage law.” Such 

encouragement might perhaps not be thought as necessary in the context of 

English compulsion, if not obsession with the detall of land law. But it is no 

less desirable, and there would be few interested tn the teaching of the subject 

who would not profit from Professor Lefcoe’s approach. A primary benefit 
to English teachers and students of a collection of materials dealing with the 
mortgage law within the United States on a national basis lies, it would 
scam, in the overall picture emerging from the collection, the approach it 
represents and the kind of, rather than the individual, materials included. 
The book is a study of three areas—first, housing for the less well-to-do; 


(which would form only part of a study of land law) would fall within the 
second area. The artificiality of the established English approach when 
considered alone is emphasised in this book in what precedes and follows the 
area relevant to ft. This is not to say thet the pattern of this book could or 
should be adopted but only that all of that pattern is relevant to the study of 
mortgages. 

The selection of the materials represents, to an outsider at least, the result 
of considerable research. And, as a consequence, mortgage law comes ahve. 


D. C. Jacnsow. 


THEOBALD oN Wars. 18th Edition. Pro and Conveyancing 
Library No. 8. By STEPHEN CRETNEY and GERALD DWORKIN. 
[London: Stevens & Sons Ltd. 1971. cxcv and 798 pp. 1971. 
£1850 net.] 


WILLIAMS AND MORTIMER ON EXECUTORS, ADMINISTRATORS AND 
PropaTe. Being the 15th edition of Williams on Ewecutors and 
the 8rd edition of Mortimer on Probate. By J. H. G. 
Sunnucks. [London: Stevens & Sons Ltd. 1970. clxxxviii 
and 1172 pp. £18°80 net.] 


Tue practising lawyer will find a large part of Theobald in its present form 
to be of little practical value, concerned as it is with the construction of wills 
and dealing as it does with areas rarely met in practice. However in this 
connection this volume still retains its value as a source for reference when 
problems of construction do arise in these areas. 

In their preface the editors (both soHcltors who have echieved distinction 
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in the academic world) recognise this difficulty and give thelr reasons for 
being “cautious in expunging material which may seem obsolescent to the 
English reader.” The areas concerned are not only pre-1926 law (as in the 
chapters on words of Mmitation and perpetuity and accumulation) but also in 
the chapters on absolute interests In personalty, estates for Hfe and pur 
autre vie, limttations by way of remainder and executory trusts where there 
seems much obsolescent text. 

The editors appreciate the above but face a daunting task when producing 
the next editlon—they state that changes in the character and scope of the 
book can scarcely be delayed after the present edition. A basic text which 
has stood the test of a century is not readily rewritten, but grafting on recent 
law can destroy clarity or lead to misplaced emphasis. 

80 the definition of charity emerging from PemsePs case and the 
Recreational Charities Act 1958 is lost sight of at the end of a paragraph 
headed “Charity overscas” instead of appearing in a ready manner in the 
introductory remarks on Charities (para, 1086). 

The text sometimes refers to “the rule in . .” and it is not apparent 
that such a rule has been quoted—paragraph 1208 refers to “the rule in Re 
Cottrell” which had not been previously described as such, but this case was 
the fourth case stated in the footnote to paragraph 1204, 

In paragraph 704 reference is made to “the most recent cases” (1877 
and 1890) as compared with “earlier cases” (1848, 1858 and 1871). 

The changing meaning of many words in the past century can be 
overlooked—in paragraph 668 it is said “the word estate will carry realty 
as it would otherwise be insensible.” 

However, the dangers of a partly obsolescent text, particularly as regards 
construction of the will, are outweighed in this book by the sound basic 
text In relation to propounding the will and also by the portions of the 
book which have been introduced by the present editors. 

The guidelines to be applied to perpetuity problems set out in paragraph 
1540 are a masterpiece in presenting a basically simple approach to problems 
thet can be most troublesome. Stmilar remarks apply to paragraph 1570 on 
the topic of conditions being void for uncertainty. 

One mentions such paragraphs in particular apart from the excellent text 
as a result of the substantial changes to take into account the Perpetuities 
and Accumulations Act 1964, the Family Provision Act 1966 and the Family 
Law Reform Act 1989. 

Compared with Theobald the practising lawyer will find WiHams ond 
Mortimer to be of great practical value—the table of distribution on 
intestacy in Appendix 2 ts an example of the lucid and convenient text. 

The general text admirably combines the law and practice with the 
minimum of crose-reference. Obviously in connection with Probate practice 
Tristram and Coote or Philipe (if only because one or the other seems 
to be the volume used by the Probate Registry) must remain the standby for 
day-to-day work. But a lucid and convenient text which readily leads to 
answers to the unusual or out of the ordinary situation is the merit of the 
present volume and in particular the chapters on Administration of Assets 
and Distribution of Assets contain a great deal of useful information. 
Similarly, tanocuous problems which are often so difficult to find the answer 
to are admirably dealt with in these chapters as, for example, receipts by 
infants for legacies or bequests and calculation of values in cases of appro- 
priation or other transfers in specie. 

However, from a practical standpoint the section on Assents (pp. 846-968) 
did not contain as much conveyancing material as one would have hoped for— 
the overreaching powers of the personal representatives in aseenting to the 
vesting of the legal estate are very useful. They appear to permit the 
purchaser to be presented with a title consisting of the grant (with memoran- 
dum indorsed) followed by an assent even if there has been behind the 
scenes dealing with the beneficial interests. In the face of such a title ft 1s 
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difficult to see how the situation in note 78 on page 854 can arise where it is 
suggested that section 86 (1) of the Administration of Estates Act 1925 does 
not allow an executor to make an assent in favour of a purchaser from a 
beneficlary—but suggests that a conveyance is necessary. With respect, it 
seems the assent is sufficient evidence that the legal estate has been conveyed 
to the person entitled unless notice of previous assents or conveyances affect- 
ing the legal estate has been indorsed on the grant. 

After reviewing these two volumes and also recently reviewing Havwnet on 
Title one must have every sympathy with the view of the Editors of Wiliams 
ond Mortimer as expressed on page (ix) of thelr Preface. 

They say “it is increasingly clear that the subject boundaries in property 
equity and conveyancing will ultimately need more sensible definition than the 
editor of only one of a group of inherently connected works can hope to 
achieve on an ad hoo basis. Future editors in these regions of law, as well 
as the readers and practitioners who bear with them, might well appreciate 
the early appointment of an experienced (and even autocratic) ‘overlord’ 
responsible for the elimination of tautology and the careful definition of 
boundaries and allocation of duties.” It is quite clear from reviewing these 
three volumes that there is a considerable overlap which would be of great 
convenience to all if it were avolded. However, presumably im a competitive 
law publishing world these sentiments amount to a pious hope, but certainly 
in practice it would be much simpler if the contents of legal textbooks were 
defined in this manner! 

R. D. G. Massor. 


THE DEVELOPMENT OF ADMIRALTY JURISDICTION AND PRACTICE SINCE 
1800. By F. L. Wiswat1, Jn. [Cambridge at the University 
Press. 1970. xxviii and 228 pp. (with indexes). £4 net.] 


Tus essay won the Yorke Prise for 1968. Its subject-matter is somewhat 
unusual for such a competition, and will doubtless prove repellent to many. 
I have however found tt fascinating—no doubt this is partly due to the fact 
that maritime law has always been attractive to me, but there is a great deal 
here to interest the general lawyer, particularly if he is concerned about 
legal reform and development, and has a proper regard for the growing 
pains which must then occur, and a proper regard also for the personalities 
who always figure prominently in the history of such an era. And to such I 
heartily commend it. 

It is Gifficult to magine even a brilHant undergraduate in a university 
law school with the necessary technical equipment to produce this volume and 
the subject seems to have been tailored for Mr. Wiswall who had been through 
an apprenticeship in Admiralty Chambers in New York as a pupil of G. H. 
Robinson whose volume on Admiralty is well known on this side of the 
Atlantic. He has the additional advantages of being a “mariner” himself, 
and a devotes of W. S. Gilbert to whom it is exhilarating to find a tribute in 
the Introduction. Gilbert was a common lewyer of sorts. 

The Court of the Lord High Admiral got itself established in the middle 
ages but as a court of civil law jurisdiction. After the reformation it survived 
the hostility of the common lawyers with great difficulty—this was so despite 
the fact that from an early period the civil lawyers had been in control of 
ecclesiastical as well as of maritime law—and Doctors’ Commons, the home 
of the practising civil lawyers (on which there is a particularly interesting 
chapter in the volume under review), became a sort of minor opposite 
number of the Inns of Court. 

The civil lawyers struggled on, barely keeping thelr heads above water, 
at any rate on the Admiralty side, until the coincidence of a great judge in 
Lord Stowell, and the long Napoleonic war, largely waged at sea, and thereby 
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giving rise to a multitude of prize cases, re-established the court on a secure 
basis, 

The historical survey carried out in this book covers in effect a century 
and a half. Of this I found the first half much the more interesting: for 
during this period the Admiralty Court was manned by three men of character 
who were also great lawyers. It is with the work of the first of these, Lord 
Stowell, that this work really begins. Although called to the Bar, Stowell was 
essentially a civilan, having practised at Doctors’ Commons long before his 
call. Like his brother John (Lord Eldon) he was a Tory M.P. for many years— 
it was not unt well into the nineteenth century that it was agreed that 
membership of the House of Commons was incompatible with the position of 
Admiralty Judge, and the civilians gave up their right to stand for Parliament 
with considerable reluctance. Stowell was indeed a conservative lawyer, but 
he had a more dynamic conception of the law than had Eldon and was, I 
should say, a greater judge. 

The main elements of Admiralty jurisdiction existed in embryo—much 
of it was sea common law, so to speak, especially contracts relating to maritime 
matters, but other aspects such as civil salvage were pecullar to it. There were 
also specific procedures in Admiralty, particularly relating to the enforcement 
of rights in rem, and the maritime lien. It was Stowell’s work to build up a 
Jurisprudence ont of the rather vague and scrappy earlier material. In this 
he was not conspicuously adventurous which was probably all to the good, 
because the hostility of the common lawyers had far from died out, and tt 
is interesting to observe it, in the pages of this book, flaring up again from 
time to time: “I for one will not reopen the floodgate of Admiralty Jurisdiction 
upon the people of this country,” sald Brett in 1902 (see p. 125). 

Stowell was described by Holdsworth as “the greatest of all the civilians,” 
but Dr. Lushington who succeeded him as Admiralty judge after a short 
interval was a judge of much the seme eminence, and his dynamic personality 
was well suited to the more radical era in which he held sway. Under him, the 
period of the “Court Resurgent” (Chap. 3) took place: he was Admiralty 
judge for twenty-nine years, the “most difficult challenging period” in the 
history of the Court, and under him it “ grew more prodigiously than in any 
comparable period in its history.” Many of his decisions became not only lead- 
ing cases, but formative of the law. He also had much to do with the two 
great Admiralty Court Acts which in the middle years of the century finally 
established the jurisdiction of the Court. In this work his registrars, par- 
ticularly the outstanding H. C. Rothery, gave valuable assistance: incidentally 
there is much of interest in this volume about the office of Admiralty 
Registrar which has always been one of considerable administrative import- 
ance. It was not until the passing of the second of these statutes, that 
of 1861, that the Admiralty was constituted a court of record. 

The third of the great civilians whose work is described and discussed by 
Mr. Wiswall is Sir Robert Philltmore, better known, no doubt, as an ecclesias- 
tical lawyer than in the field of Adm#ralty, but certainly of high eminence there 
also. Phillimore had at the beginning of his judgeship to handle no less than 
three times the amount of work which had faced Lashington on the same 
occasion. His occupancy of the office overlapped the merger of his court into 
the High Court of Justice by some ten years, and he was the last genuine 
civilan to hold it Mr. Wiswall evidently feris that none of his successors 
has come up to the standard of ability shown by the three great civilian Judges 
who figure so largely in bis pages, and on the whole I would agree with him. 
Although the work of the court has been conducted with a high degree of com- 
petence its palmy days were over and, the main lines of development having 
been laid down, the succeeding history has been uneventful, and rather dull. 
This chapter, “the Court under Common Lawyers” really completes the 
study, but it is in fact followed by an essay on “the evolution of the action 
in rem,” which is legally the most interesting in the book. 

The maritime lien and the action fæ rem which follows from tt is well known 
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to students as the most distinctive feature of the Admiralty Jurisdiction. 
Although of ancient origin it was not effectively developed until the nineteenth 
century; and the Bold Bucolewgk, which is the only case in Admiralty with the 
name of which most common lawyers are familiar, and which indeed contains 
the best and most anthoritative discusston of the maritime Hen, was not decided 
unti) 1850. In Mr. Wiswall’s view the full tmplicatéons of this decision which 
treated a ship as in the nature of a legal entity and therefore, when peccant, 
liable as such, were cut down by Jeune P. in the Dictator (1892) where he ex- 
plained the case as based purely on procedural considerations: indeed little 
more than a device to ensure the appearance of the shipowners before the 
court, In reaching this narrower conception Mr. Wiswall argues, and argues 

y, that Jeune misunderstood the opinion of Sir John Jervis in the 
Bold Beoclewgh. In this view I am incHned to think that he is right—Jervis 
whose width of legal outlook and commercial understanding have been under- 
rated was in my view a much better lawyer than Jeune. However, Jeune’s view 
has been accepted in the later cases, though it is interesting to gather from 
Mr. Wiswall that in the U.S.A. the more dynamic interpretation of the Bold 
Beocleugh has been followed. 

Jervis and the Privy Council were of course considering the matter on 
appeal, but the appeal was from a decision of Lushington himself, whose judg- 
ment was confirmed. It is clear that Jervis understood and apprectated the 
basically different character of the maritime lien from liens in the common law, 
which can hardly be said of Jeune’s opinion. 

One is left with the feeHng that valuable as the incorporation of the 
Admiralty Court into the common law system may have been administratively, 
by destroying the civil Jaw in England as anything more than a purely academic 
exercise it deprived our legal development of a valuable source of cross- 
fertilisation. 

C 


Tux ENGLISH SENTENCING System. By Rurerr Cross. [London : 
Butterworths. 1971. xï and 184 pp. (inc. index). Casebound £8. 
Limp £2.] 

Sronmmurs of sentencing, especially of its juristic aspects, have been fortunate 
in the number and quality of books on the subject recently produced. McClean 
and Wood, Walker, Thomas, Devlin and Hall-Willams are now followed by 
Cross and, by and large, all complement rather than dupHcate each other. 
Although developed from a series of lectures at Oxford designed as an 
introduction to problems of sentencing, Professor Croas’s book will be most 
useful for students who already know something about the English sentencing 
system and are locking for a critical commentary on the problems posed by it. 
Description of the system, although figuring prominently in the first chapter 
of the book, recedes as the book progresses to make way for discussion and 
argument ebout the way the system operetes and for proposals for change. This 
allows for reasonably detailed discussion of, for example, Walker’s reductivist 
Justification of punishment and the sentencing structure he proposes and of the 
concept of the range of penalties which figures so prominently in Thomas’s 
work. The book is also a detailed apologia for the system. Professor Cross 
aces little need for radical changes not so much because the system at 
present achieves its objectives as because of the lack of evidence that any 
other system would achieve them better. 

Perhaps the most Interesting part of the book is a discussion of the conscious 
thought processes of a judge deciding on the appropriate length of a prison 
sentence. The emphasis given this topic, however, is indicative of the book’s 
bias towards problems of sentencing in the higher courts. Another indication 
of this bias is the repeated assertion, apparently verified through conversations 
with sentencers, that the first question considered by a judge is whether he 
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can avoid sentencing an offender to prison—an observation relled on by 
Professor Cross to defend judges against charges of severity but which could 
be relied on equally in support of these charges. Four pages on sentencing 
in magistrates’ courts, where most sentences are passed, are insufficient for 
a book entitled “The English Sentencing System.” The book also contains 
very interesting and important discussions of problems of sentencing for 
attempts, conspiracies and negligence, even if not all possible conclusions are 
drawn from them For exemple, Professor Cross demonstrates that the 
punishment of attempts less severely than completed crimes is only to be 
explained generally by the lesser need for vindictive satisfaction in the former 
case and, since he is unhappy about vindictiveness as the basis of punish- 
ment, concludes that someone guilty only of an attempt ought to be punished 
as severely as if he had completed the crime. Surely, however, an equally valid 
conclusion is that those who complete crimes should be punished as leniently as 
if they had only attempted crimes. In other words, if one was prepared to 
ignore vindictiveness, sentences could be leas severe all round. 

The weakest part of this book and one which may well mislead students 
approaching it as an introduction to sentencing is Professor Cross’s con- 
mderation of theories of punishment. It is true that in leading into this topic 
he does state that he ts discussing theories of punishment only in so far as is 
necessary to understand what the courts are about when they sentence and 
that the book is written on the assumption that the aim of the penal system is 
to reduce crime by making as many people as possible want to obey the 
criminal law. However, the ensuing discussion of Kant and of the punish- 
ment of the innocent suggests that he is attempting to Justify punishment 
and the assumption on which the book is written. As such the discussion 
gives little idea of the complexity of the philosophica] problem of punishment 
The distinction relied on by some between justifying the institution of 
punishment and justifying particular punishments is not mentioned. Indeed the 
statement that because no one theory of punishment can explain what the 
courts do no ane theory can justify punishment gives a most misleading idea 
of what philosophers are doing when they attempt to justify punishment. 
Nor does Professor Cross clarify how the subjective intentlons of those 
involved in the penal system are to be related, if at all, to the definition of 
punishment and the official aims of the penal system. If, as he states, one 
cannot “punish” a consenting victim and that “punishment” is not inflicted 
unless it ig the main alm of the sentencing judge to inflict the “pain” 
of punishment, tt follows that the tnstttutlonelised recidivist who engineers his 
return to prison by committing offences is not punished, nor ls the drunk who is 
imprisoned mainly to provide him with a bath, food end shelter for a short 
period. 

The justification of punishment offered by Professor Cross is ambiguous. It 
follows, we are told, from the assumption that the alm of the penal system is 
to reduce crime by making as many people as possible want to obey the 
criminal law, that the general practice of punishment by the State is only 
justified if it has two objectives; the reduction of crime, and the promotion of 
respect for the criminal law. Apart from the fact that this appears to be 
Justifying the general from the particular rather than vice versa, it is unclear 
exactly what is meant by “respect for the criminal law” but it seems that 
respecting the law is not synonymous with wanting to obey it nor with con- 
forming to it but that it involves having favourable attitudes towards and 
opinions of it and those who administer it. Professor Cross never addresses the 
problem of how we can assess if this objective is being achieved, as we are 
bound to do since punishment involves an intentional infliction of an evil on 
a generally unwilling victim. I suspect that in an increasingly plural 
society the only possible criterion of respect for the law may be conformity 
to the law, in which case Professor Crose’s thesis begins to look more like the 
pure reducttvist position he criticises. Moreover there are occasions, generally 


Mar. 1972 REVIEWS 211 


when the law itself is the subject of criticism, when both punishing and not 
punishing will bring the law into disrespect. 

If this review appears excessively critical, it is not intended to be so in 
any dismissive way. Indeed it is proof that this book is likely, as intended, 
to provoke thought. For students familiar with the English sentencing system 
it will be invaluable reading. 

Sreruux Wart. 


Cums, Counts anD Ficures. By Nice, Waker. [Penguin 
Books. 1971. 160 pp. Paperback 60p.] 


Suspenpen SENTENCE. By Marc Ancet. [London: Heinemann. 

Cambridge Studies in Criminology, Volume xxvii. 1971. x and 

102 pp. £1:50.] 
Prewotoatsts have much to endure. Journalists serve up a debased penology 
in the Sunday supplements, and legislators are sadly indifferent to the claims 
of research. Here are two short books by internationally kmown authors 
which promise in very different ways to remedy something of this sttuation. 

Dr. Walker has written a practical manual in the use of criminal statistics. 
His purpose is to help laymen (including lawyers) to find the figures they 
need—if in fact they are available in the published or unpublished records— 
and to draw intelligent but cautious conclusions from what they find. He 
succeeds extraordinerily well. 

Perhaps the best part of Dr. Walker's achievement is that he knows what 
to leave out. This is not a textbook on statistical techniques. The modest 
word “figures” in the title hints at that, and there is nothing here about 
how to calculate standard deviations or to construct regression equations. 
Nor does it treat exhaustively of the difficulties in compiling statistics, of 
counting rules and the like, nor of all the problems of research design. The 
author is writing for the user of figures, and he points out the pitfalls and 
indicates where the curious may inquire further into the reasons why. The 
interpretation of statistics raises more complex problems, and the student of 
criminology has to know something of prediction, of significance, end, since 
The Sentence of the Court, of expectancy. Here Dr. Walker is a clear and 
patient guide, giving explanations tried and proven in earHer pubHcations 
or in his Oxford lectures. The whole book is well illustrated, and gathers an 
enormous amount of information and advice. A sure-fire success. 

The institution of the suspended sentence was never very popular with 
criminologists, and its fature is in some doubt, The Cambridge Institute 
commissioned a report from the Institute of Comparative Law in Paris, 
under M. Ancel’s direction, to provide more information on the suspended 
sentence overseas. Sadly, the result is less useful than one might have hoped. 

Continental criminology often seems to have a formalism and rigidity 
quite allen to the English. The report is a thorough and well documented 
review, especially strong on the historical aspects, but it does not speak in 
a language which many English readers will find agreeable. For example, M. 
Ancel stresses (at p. 2%) that the suspended sentence has to be introduced 
as a “special legal institution, having its own particular characteristics, 
having tts scope regulated by law, and being capable of a theoretical, end 
even dogmatic interpretation true to the neo-classical doctrine.” 

Amasingly, French statistics as to the success or otherwise of suspended 
sentences have not been pubHshed since 1980, A special piece of research, the 
results of which occupy much of the 25 pages of tables, produced some more 
recent evidence, that the rate of recidivism over a five-year period might well 
be 20 per cent, much higher where probation supervision was ordered than 
where it was not. The reader anxious to draw conclusions from the scanty 
evidence would be well advised to remember all Dr. Walker's warnings. The 
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report does show something of the variations possible in the form and scope 
of suspended sentences in different systems, but, frankly, seems to have 
little to contribute to the English controversy. 

Darm MoCraan. 


CHESHIRE’S PRIVATE INTERNATIONAL Law. 8th Edition. By G. C. 
Cursuinr and P. M. Norra. [London: Butterworths. 1970. 
709 pp. (inc. index). Hardback £6-00, Paperback £8-80.] 


Tuis new edition of Cheshire has been prepared mainly by Mr. North, who has 
thoroughly revised the book and brought it up to date. The result is a 
changed book. The change is in part an inevitable consequence of recent case 
law and in part a reflection of Mr. North’s own approach to some of the 
controversial areas of this subject. 

The most changed chapter is that on husband and wife, which clearly 
illustrates the book’s new character. There has been a radical revision of the 
discussion of polygamy: in particular, the orthodox view that the les loo 
celebrations governs the monogamous or polygamous character of a marriage 
is now preferred to Dr. Cheshire’s argument in favour of the lew domicild (at 
p. 295). There is a very good discussion of the mutability of a marriage’s 
character (at pp. 267-802), although perhaps too much is made of Att.-Gen. 
of Ocylon v. Reid (at p. 808). The net result is a very much improved and 
rationalised discussion of polygamy, which points reliably to the law applied 
in the courts. 

The changes in the discussion of capacity to marry are still more striking. 
Dr. Cheshire’s famous advocacy of the law of the intended matrimonial home 
is still given prominence, but in a much more muted form. It is now admitted 
that there sre real objections to the theory both on sociological (at pp. 810- 
811) and practical grounds (at pp. 812-818) and that there are merits in the 
opposing dual domicile theory (at pp. 818-814). As for the authorities, while 
yet another case has been pressed into Dr. Cheshire’s servico (In the Will of 
Swan—a rather old and doubtful case from Victoria reHed upon only for an 
obiter dictum), it is now admitted, indeed submitted, that the authorities 
supporting the dual domicile theory are of greater welght than those cited in 
favour of Dr. Cheshire’s theory (at p. 817). Once again, the result is a far 
fairer and more reHable discussion, although, of course, the new neutrality is 
less exhilarating than the old combativencss. 

Divorce is now discussed before nullity. The change is welcome, even 
though it cannot be justified in terms of logic, since it presents great advan- 
tages in terms of clarity of exposition and ease of comprehension. There Is a 
full discussion of Indyka v. Indyka and the subsequent decisions, and the 
difficulties of the cases are clearly pointed out. Perhaps there should have 
been more emphasis upon the fact that this new extension in the English 
recognition rules was originally designed to protect wife-petitioners: in so far 
ag the later cases have departed from that object they should perhaps have 
been crtticised more strongly. There is a useful new section on the subsidiary 
effects of an invalid foreign divorce decree (at pp. 876-879) which deserves to 
be expanded in the new edition. The discussion of the entire topic of divorce 
is wholly successful. 

In the discussion of nullity, De Renevills v. De Reneville (which is now 
rightly treated as an authority on jurisdiction) is subjected to a very valuable 
and persuasive analysis (at pp. 884-885). There is an interesting (but not 
entirely convincing) suggested solution of the problem of which law to apply 
to determine whether or not a marriage is void for purposes of jurisdiction 
when the issue of physical capacity may be governed by two legal systems 
(at p. 885). The correct solution is surely that it is void if t is so by ether 
system. The effect of De Reneville v. De Reneville and Garthwaite v. Garth- 
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waite 1s rather understated (at p. 801): surely these cases decide that English 
nullity jurisdiction cannot be based on the mere temporary residence of the 
petitioner in England. Finally the section on declarations as to status has been 
much enlarged to contain an interesting and controversial discussion of recent 
developments. 

The next most changed chapter is that on torts, This has had to be 
remoulded to fit Chapkn v. Boys. Although the job is a workmanHke one, the 
fit is not entirely perfect: which is hardly surprising since the case appears to 
seem all things to all men. The real rationale of the decision does not emerge 
from the discussion: it is said that it has tntroduced a concept of flexibility 
(at p. 274), but there Js not enough discussion of the meaning of the concept 
or of its possible application to future cages, 

There has also been considerable revision of many other discussions tn the 
book, particularly of renvoi and the incidental question, legitimacy, infancy and 
the assignment of movables. There has also been a reorganisation of the 
discusmon of contracts, matrimonial causes and wills. Dr. Cheshire’s views 
have in several places been moderated to accord with the authorities and all 
the new discussions are both fuller and more illuminating than before. A 
word must be said about the index. It is at present far too short and lacking 
in cross-references to be useful for a book of this dimension. 

Cheshire is in a stage of transition. The new edition is far more reliable 
than tts predecessors. It is also (perhaps inevitably) leas controversial The 
new Oheshére no longer fully mirrors Dr. Cheshire’s personality, but Mr. North 
is an excellent editor and in him the book has made a great gain. Cheshire 
hes always reared its readers on controversy: and Mr. North should not 
hesitate to stamp his own personality more firmly upon the book. In his hands, 
Cheshire bas gone from strength to strength. 

I. G. F. Karstzr. 


INTERNATIONAL CONFERENCE ON MONOPOLIES, MERGERS AND RESTRIC- 
TIVE PRACTICES: PAPERS AND REPORTS, CAMBEIDGE. 1969. 
Edited by J. B. Hearn. [London: Department of Trade and 
Industry, H.M.S.O., 1971. 285 large pp., softback, £4°75 net.] 


In 1909 the OECD and Board of Trade jointly sponsored a conference at 
Cambridge on the control of market power, to which experts from many 
nations: lawyers, economists, businessmen, Journalists, officials and others were 
invited. It divided into five working groups, each of which discussed four or 
five papers, many of them outstanding contributions to the subject. Apart 
from the opening and closing speeches, and a list of the participants, the book 
consists of the reports of the chairman of the discussions in each group, 
together with the papers circulated. The latter have been revised, and many 
of them greatly improved. Professor Heath has also added a survey of the 
moet salient features of the conference. This is a very substantial work, each 
double-columned page contains some 1,000 words; and no one seriously 
concerned about competition policy can afford to ignore it. 


Vauewtore Koran. 


Pusuic Law anD PorrricaL Cuancr IN Kenya. By Y. P. Guar and 
J. P. W. B. McAvustan. [London and Nairobi: Oxford Uni- 
versity Press. 1971. xxviii and 586 pp. £6.75 net.] 


So many of the books about constitutional law in new states have paid scant 
attention to the local political and social contexts or the ways in which 
institutions are working in prectice. And books by political scientists, sociolo- 
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gists and anthropologists nearly always neglect legal rules. Professor Ghai 
of Dar œ Salaam and Mr. McAuslan of Warwick have tried to strike a more 
judicious balance in their study of public law and polttical practice in Kenya. 
They have succeeded in writing a particularly wellinformed and shrewd 
survey, more readable than any other book by lewyers about constitutional 
developments in a new African state. 

Its readibfHty can be attributed partly to the authors’ extensive famiHarity 
with recent political developments, partly to their decision to deal with the 
subject-matter selectively rather than comprehensively, and partly to the 
frequency of thelr criticisms both of the colomlal system and of the independent 
régime in Kenya. Value Judgments are seldom shirked. Enough is said about 
the constitutional and legal history of the country, and the principal features 
of the existing constitution, to give the reader a reasonably clear picture of the 
institutional structure, but there is not a great deal in the nature of & com- 
mentary on individual sections of the constitution, or on statutes and judicial 
decistons. Inevitably the value judgments are controversial; and the selection 
or omission of matertal is sometimes surprising. For instance, the influence 
of tribaHsm on modern Kenyan poutics surely deserves fuller consideration 
than it receives. The treatment of Mau Man is allusive, and the authors 
associate themselves with those who criticise as a “Europeen myth” the 
former official veralon of the character of that movement. There is a useful, if 
brief, description of citizenship laws, but the comment on thelr practical impact 
is thin and there is no reference et all to the Commonwealth Immigrants Act 
1968 (U.K). One could reasonably have expected a more adequate discussion 
of the position of the Asian minority, with facts and figures. Mention is made 
(at p. 856) of the “extremo raclalism” expressed by Kenyan M.P.s on the 
question of Africanisation, but the contents of the Trade Licensing Act 1967 
and the Immigration Act 1967 are not described. 

However, Angilocentricity is a vice to be avoided, and there is a great 
deal to admire in this book. For example, there is a valuable examination of 
Speakers’ rulings as a source of constitutional interpretation, especially on 
the matter of ministerial responsibility. The progression from colonial 
authoritarianism to autochthonous authoritarianism, each thinly disguised 
by genuflections to the rule of law, is clearly sketched. The legal profession 
is berated for tts unimpressive contribution to the public weal; this part of 
the story is well documented. The performance of Ministers, civil servants and 
parlamentarians is judged and is often found wanting. The efficacy of Judicial 
review in Kenya as a shield against legislative and executive high-handedness 
is rightly discounted. There is a very useful chapter on Kenya and the 
East Africen Community. And there are thought-provoking comments on the 
roles of constitutions and constttutlonmakers in dependent and newly inde- 
pendent countries, with special reference to the tortuous attempts to construct 
safeguards for minority groups and individuals at the various stages of 
Kenye’s constitutional history. 

The authors offer few grounds for optimism about the future. Yet Kenya 
is leas authoritarian, and (while Kenyatta lives) probably more stable, than 
its neighbours. Opponents of the régime have been harassed and sometimes 
stifled, but freedom of expression (as distinct from association) is not yet 
moribund; elections have not been farcical rituals; the National Assembly, 
despite its defects, is one of the lIiveHest detberative bodies in Africa. Nor 
has Kenya staked tts claim to a chapter in the forthcoming textbooks on the 
law of constitutional breakdowns. The authors have at least survived this 


occupational hasard. 
S. A. me Surra. 
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LEGISLATIVE, EXECUTIVE AND JUDICIAL POWERS IN AUSTRALIA. By 
W. A. Wyrnes. Fourth Edition. [Sydney : The Law Book Com- 
pany Ltd. 1970. Distributed in Europe by Sweet & Maxwell 
Ltd. xlvii and 555 pp. Bound £8:50 Paperback £6:50 net.] 


Tue appearance of a fresh edition of Dr. Wynes’ standard work on Australian 
Constitutional law is to be welcomed. While there appear not to have been 
major changes in the law since the third edition in 1962, a number of 
important cases have been decided since then, and a new edition is clearly 
appropriate, 

It is evident that much re-writing has been accomplished. Dr. Wynes has 
always chosen to adopt a legalistic approach to the subject (a characteristic 
also of newer, rival works) and this characteristic remains, as one would 
expect, unchanged. It would be unfair to contend that Dr. Wynes’ discussion 
ignores basic federal postulates. The treatment for example of the doctrines 
of implied immunity of instrumentealities and implied limitations (see pp. 890- 
885) stands witness to the contrary. Mere “ political” matters are, however, 
eschewed, This is, at times, unfortunate. Thus (even allowing for the Wmite- 
tions of treatment in Addenda) the bare account of Re Readers Digest 
Association Pty. Lid. (1969) 48 A.LJ.R. 116 is for this reason much less 
informative than, for example, that of Dr. Finnis in [1969] AS.CL. 80 
whereln the difference in approach between Barwick C.J. (dissenting) and 
the remainder of the court and especially Kitto J. concerning the implications 
of notions of a federal free-trade area in construing section 92 which guaran- 
tees freedom of trade are brought out On the other hand, this book, unlike 
its newer rivals, contains a wealth of comparative citations and discussion 
and makes reference to much periodical material. The level of analysis is of 
course extremely high. 

It is also apparent that much conciseness has been achieved in this edition 
which is some 220 pages shorter than its predecessor. This reflects a general 
tightening-up of the author’s style and a comparative eschewal of the practice 
of including long extracts from the cases. However, the very valuable 
detailed analyses of the leading cases and of individual judgments in them 
do mark this work as one which is better suited to the practitioner, the 
teacher or the research student doing advanced work than to the under- 
graduate. And, although it would now be ungracilous to refer to Dr. Wynes’ 
style as ponderous, it has a stately quality which discourages attempts to 
assimilate material rapidly. 

There is no doubt that this edition, thanks to the author’s careful re-working, 
is easier to use than the last. It 4s, and will remain, pre-eminent in its field 
for some years to come. And this has been achieved by the author no less than 
thirty-four years after the first edition was published. 

L, H. Laren. 


Tae Economic, SocuaL anb CuLTUBAL Human RIGHTS IN THE 
German Democratic REPUBLIC. By BERNHARD GRAEFRATH. 
a G.D.R. Committee on Human Rights. 1970. 19 and 

documentary appendix) 58 pp.] 

Tax latest publication of the German Democratic Republic's Committee on 

Human Rights deals with Economic, Social and Cultural Rights. It makes the 

point, as one might expect, that in a Socialist state the fundamental rights of 

the cttisen are based on the Soctalist social order thereby avoiding the 
necessity of splitting Human Rights into civil and political rights on the one 
hand and social, economic and cultural on the other. The pamphlet attempts 
to demonstrate this by taking as examples the right to work and the equality 
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of rights for women. Varied legal procedures, the author points ont, have 
been developed in the individual socialist states although these rely much more 
on the participation of the individual in the shaping of society. The greater 
part of the booklet then sets out extracts from the United Nations Covenant 
on Economic, Social and Cultural Rights side by side with the law of the 
German Democratic Republic. One can only admire the success which is 
apparent from the book in the protection of such rights in East Germany since 
there appear to be no standards of treatment laid down by the Socialist com- 
munity. To say that human rights are protected by participation in the 
society without admitting international (or even regional) methods of assessing 
that protection, is as futile as a mere declaration of the rights of man 


Rara Bonar 


Tue SovErT UNION AND THE Law or THe Sea. By Worum E. 
Burer. [Baltimore and London: The Johns Hopkins Press. 
1971. xii and 202 and 48 (bibhography and index) pp. £5-70.] 


Tms book ends with the rather reassuring conclusion that: “... differences 
between ‘socialist’ and ‘bourgeois’ approaches to the law of the see do not 
appear to be inherently incapable of resolution.” Indeed, what emerges from 
this careful and scholarly examinetton of Soviet practice is that, currently, the 
divergences from the rules accepted by most Western states are few. True, 
this is due to the gradual strengthening of Soviet senpower and the consequent 
abandonment of rather excessive claims to exclusive jurisdiction which were the 
product of a defenshvely-minded policy. For example, the “closed-sea” 
doctrine which, as applied to the Black Sea, the Baltic and northern waters of 
the Arctic, once represented the most severe threat to the principle of freedom 
of the high seas is now visibly weakened. With a strong navy and large long- 
range fishing fleets, the Soviet Union has in recent years become something of 
an advocate for the prindple of mare Kberwn rather than mare clansum. 

Other divergences remain. The Soviets reject the International Court's 
view that Article 6 of the 1968 Continental Shelf Convention is not part of 
customary law. They maintain sovereign immunity for state trading vessels, 
despite the 1958 Convention on the Territorial Sea, They adhere to a notion 
of piracy by public vessels, contrary to the provisions of the High Seas Conven- 
tion. And, equally unrealistically, they reject the right of self-defence on the 
high seas, Yet, in the whole context of the law of the sea, these divergences 
are few and the author’s conclusion seems absotutely right. 

This reassuring view derives from a thorough examinetion of Sowet 
writings and state practice, embracing the regime of territorial waters, 
“internal” waters, the “closed-sea” doctrine, the continental shelf, the deep 
sea-bed and the high seas. Tho book is enhanced by a number of useful maps. 
This reviewer's reservations are minimal. He would doubt the author’s view 
that the military potential of the deep-sea bed is more significant than the 
economic (p. 158); and the explanation of the issue of innocent passage for 
warships (pp. 68-65) is less than clear. But, all in all, this is a well-written, 
interesting book which shows a real grasp of the problems, 

D. W. Bowsrrr 


INTERNATIONAL Law anp ORDER. By GEoRG SCHWARZENBERGER. 
[London: Stevens & Sons Ltd. 1971. xxiii and 298 pp. £575 
net. | 

Ix all his writings, whether in the field of international law or of relations, 


Profeasor Schwarzenberger has shown an interest in the relationship between 
International Law and Order, and an awareness that there can be no order 


Maz. 1972 REVIEWS 217 


without a legal basis. His latest book, which has grown out of a variety of papers 
and addresses, is devoted to this unity, while at the same time the appendix of 
letters to the Press indicates that he is no inhabitant of an ivory tower, but 
fully aware of the realities of the day and of the importance of law if there is 
to be any order derived from chaos and crises. Perhaps one of the most 
important points made by him is that “so long as the basic structure of world 
society remains substantially unaltered, proposals for world peace through 
world law fulfil the functions of ideologies or utopias in the sociological mean- 
ing of these terms” (p. 2). On the other hand, “on an empirical basis, world 
law may become a reality in a contingency perhaps unduly neglected by tts 
protagonists: the dissolution of the present or any future system of world 
power politics in disguise [see e.g. p. 281] in the holocaust of another world 
war” (p. 26). The whole collectlon is based on an approach to international 
law which is inductive, interdisciplinary and relativist (p. 4), and to assist the 
reader Professor Schwarzenberger has added a glossary of the “key words” 
that he used. Unfortunately, while “power,” “pseudo-order” and “ quasi- 
order” are included, “ power politics in disguise” is not, and the definitions of 
“ community ” and “ society ” do not really serve any useful purpose. 

Perhaps the learned author’s view of the relationship between lew and order 
on the international plane is best illustrated by the comment: “To term any 
system of power politics an international order would appear to be unduly 
euphemistic. To describe it as an international quasi-order appears to do 
justice both to {ts aspirations at preserving world peace and to the doubtful 
character of {ts chances, on any long-range view of the matter, of achieving 
this object” (p. 17). It is this conviction that makes him so suspicious of 
panaceas and utopian schemes of world order (pp. 28-28) and leads him to 
point out the ease with which states use images or so-called principles to 
justify thelr conduct or attitudes (pp. 258-255), and the necessity of discrimi- 
nating between myths and realities in treaty interpretation, with the need to 
distinguish carefully between lex lata and lew ferenda (pp. 118-115, 125-127). 
It is not only in the field of interpretation that he subjects the activities of the 
Vienna Conference on treaty law to critical analysis. He also examines the 
whole problem of International jus cogens in the Hght of the International Law 
Commission’s draft and the work of the Conference (pp. 49-54) and he comes 
to the conclusion that in this matter, as to some extent on interpretation, the 
work of the Commission has been in the field of development rather than 
codification (p 55). 

Recent discussion concerning the British entry into the European Com- 
munity has shown the extent to which, for some people, the myth of sovereignty 
ls a reality, and the chapter on “The Forms of Sovereignty” is, therefore, of 
topical significance, especially the section on the degree of Integration of the 
International environment (pp. 78-88). He points out that, if one looks at 
NATO or the Warsaw Pact, it becomes clear that, 


“in both world camps, the majority of members have resigned themselves 
to the positive exercise of sovereignty by thelr hegemontal Power... . 
What amounts to the creation of a de facto repository of posttive sove- 
reignty in these military agglomerations, is taken a step further in supra- 
national institations, The wider their scope is, and the more they become 
integrated and the borderlines between international law and national law 
are blurred, the more strained it appears to view the domestic jurisdiction 
left to their members in terms of negative sovereignty. At this point, 
functional federation changes into political federation” (pp. 82-88). 


Closely connected with the exercise of sovereignty is the problem of abuse of 
rights, and in examining this 


“it is necessary to emphasise that the application of international law on 
the international Judicial level tends to reduce every absolute right to a 
relative right. ... On this level, considerable scope exists for the applica- 
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tion of considerations of good faith and reasonableness and the formu- 
lation of resulting duties in the lawyer’s technical language: the binding 
character of admissions, estoppel, prohibition of vemire contra factum 
proprium or abuse of rights. The higher the degree of international or 
supranational integration on an institutional level, the more scope exists 
for the application of equitable considerations such as the prohibition of 
the abuse of rights and powers” (pp. 106, 109). 


Among the other matters discussed by Professor Schwarsenberger are the 
most-favoured-nation standard in British practce—an exposition that is stll 
(it was first discussed in a paper in the 1945 B.Y.I.L-) probably the simplest 
exposition of this basic standard of international economic law (p. 158) that 
can be recommended to any reader; the interrelation of peace, war and order, 
which leads naturally to a consideration of the transition from the laws of war 
to the law of armed conflict—ea subject on which he thinks there is a scarcity 
of experts and requires wider study (p. 188}; from armed confilct to considera- 
tion of the status of terrorists, guerrilleros and mercenaries is but a amall step 
—he warns against eclecticism in the allocation of sympathy (p. 228), but it is 
perhaps a pity that one cannot determine his reason for complimenting the 
Israeli Miltary Court which dealt with the Kassem case (p. 220), since no 
reference is given, though presumably this is Okief Military Prosecutor v 
Melinki which concerned the activities at Kafr Kassem in 1956 and was 
referred to in the Hickmann Trial, an analysis of which is to be found in 
Chapter 18. Professor Schwarsenberger is of the view that “both the 
Eichmann Trial and the Judgment pass the tests of international law and the 
standard of civilisation (pp. 178, 199) with flying colours” (p. 250). He warns 
his readers, howerer, that, “in certain contingencies, most of us may act not 
so differently from Richmann” (ibid.) and suggests that perhaps, rather thar 
executing him, Israel might have been better advised to “have dispatched him, 
branded indeHbly with the sign of Cain, to his homeland for his compatriots to 
deal with him as they would” (p. 251)—perhaps Israel had less faith in the 
willingness of his compatriots so to do. Finally, in the matter of armed con- 
flict, the learned author has repeated his views on the legality of nuclear 
weapons, emphasising once again the belief that underlies the whole of this 
collection of essays that “what is needed is a world public order which any of 
the parochial States can flout only at its own risk. Anything less may be all 
that is attainable, but falls sadly below the world safety minimum” (p. 218). 

Perhaps the most “creative” essay in International Law and Order ts the 
final one devoted to images and models, with its estimate of the value of 
model analysis (p. 255). His conclusion bears repetition and might well be 
taken to heart by model-mongers in the social sclences and the humanities as 
well: 


“Tf we have the courage to test continuously and critically our own—and 
one another’s—images and models of international law and organisation 
on... normative and sociological levels, such efforts are likely to assist 
us in making further progress towards, at least, three worthwhile 
objectives: (1) to recognise for what they are, political rhetoric and 
imagery in the gulse of legal argument; (2) to distinguish actual rules of 
international law from ideologies and essays in wishful thinking; (8) to 
safeguard the intellectual integrity of our work” (p. 264). 


L. C. Garry. 


Man. 1972 REVIEWS 219 


Tue GrowTH oF Worn Law. By Percy E. Consert. [Princeton, 
N.J.: Princeton University Dicer: London: Oxford University 
Press. 1971. xi and'216 pp. £8-60.] 


THE FUTURE oF THE [INTERNATIONAL LæeaL Onprr. Vol. 2: WEALTH 
AND Resources. Edited by Ricuanp A. Faux anp Cyn E. 
Brack. [Princeton: Princeton University Press; London: 
Oxford University Press. 1970. xi and 848 pp. £5-25.] 


Economic WorLD Onper? By Gronc SCHWARZENBERGER. [Man- 
chester: Manchester University Press. 1970. xii and 159 pp. 
£240. ] 

Tere has been an increasing tendency of late for writers on international law 

to turn their attention to problems of world law and the relationship between 

law and world order. Of the three books here under review, that by Professor 

Corbett is the most general, and being concerned with The Growth of World 

Law sets the background for the other two. 

Professor Corbett’s book “1s not a design for utopia, It is an account of 
things that have happened and are happening, coupled with a search for 
trends” (p. 8), and perhaps for the student two of his most useful chapters are 
those in which he describes international law before and since 1945. In the 
latter he polnts out the significant part that has been played by the analysis 
of international relations, which he feels has contributed a great deal to the 
rejection of positivism by international lawyers (p. 47), as exemplified by the 
“International Law Commission’s discovery and avowal of the impossibility 
of any clear-cut separation between codification and development [, which] 
bears a close relationship to the [World] Court’s obscuring of the traditionally 
sharp formal distinction between adjudication and legislation ” in such cases as 
the Reparation for Injuries and the Anglo-Norwegian Fisheries, although 
“that the more rigid school still flourishes ... is attested in the casting vote 
that determined the Judgment on the merits” in the 1966 Southwest Africa 
case (p. 40). He indicates that one of the most important developments since 
1945 has been the emphasis upon peaceful coexistence as a legal principle, and 
he sees the work of the International Law Commission as contributing funda- 
mentally to this (p. 59). In addition, he affords praise to the developments 
that have been made in the field of international organisation, drawing atten- 
tion to the fact that, in so far as regional organisations are concerned, he 
agrees with Julius Stone 


“that this does not include such defensive alliances as those established 
by the Brussels Treaty of 1948, the North Atlantic Treaty of 1949, the 
Warsaw Pact of 1955, the Southwest Asia Collective Defence Treaty of 
1954, or the Baghdad Treaty of 1955. These were designed to meet the 
failure, revealed after 1945, of the Charter’s security system as a restraint 
upon the Great Powers. For their conformity with the Charter the 
parties rely upon the collective defence provision of Article 51, not upon 
Articles 52-34” 


(p. 117, œ 1). While he looks at the relationship between the Organisation of 
American States and the United Nations (pp. 148-151), he has not commented 
upon the apparent inconsistency between the Addis Ababa Charter and that of 
the world body. 

Professor Corbett’s comments on the Vietnam war and the role of the 
United States therein are of interest: 


“It is hardly conceivable that a take-over by Hanol, with its probable 
sequel of murderous purges, could have led to anything approaching the 
tragedy that has followed upon what was undoubtedly a sincere desire to 
defeat Communism and promote democracy. One task for a new law of 
nations will be to control the misguided benevolence of states” 
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(pp. 168-164). His general attitude towards the legal regulation of war is 
summed up by his statement that he does not favour the adaptation of the 
rules of war to modern conditions, and “lean[s] rather to prevention than to 
palliation” (p. 138). 

As to the emphasis that one now finds in American doctrine on world 
rather than international law, the learned author remarks on the unfortunate 
“obecurity and prolixity of style,” pointing ont that “the reader will often 
emerge from his study of contemporary work with the suspicion that today’s 
realism identifies optimism with naiveté,” not be wondered at perhaps since so 
much of the comment “is buried in the elaboration of concepts, models, and 
systems” (p. 175). An attempt to be more realistic than idealistic Is to be 
found in the collection of essays edited by Professors Falk and Black in the 
second volume of their series on “The Future of the International Legal 
Order,” dealing with problems of Wealth and Resources. Applying some of 
the principles outlined in bis outstanding work on the Changmg Structure of 
International Law, Professor Freidmann examines “The Relevance of Inter- 
netional Law to the Process of Economic and Social Development,” starting 
from the premise that “a generation ago, an article on this theme could 
hardly have been written” (p. 8), and contending that “the concept of 
economic and social development as a public international responsibility is far 
and away the most important new departure in contemporary international 
law and organisation” (p. 4). He points out how the new states with ther 


issue in ternational law (p. 29), and contends that in view of the “ increasing 
extension of International law into economic and social matters the training 
and outlook of the tredttional expert is no longer adequate” (p. 84) He 
demonstrates how interwoven the modern international lawyer’s work is with 
that of other experts, and calls for “ greatly widened training in international 
law, and an equally great extension of interdisciplinary collaboration on the 
governmental, academic and private levels” (p. 85). 

The paper by Professor Weston on “ International Law and the Deprivation 
of Foreign Wealth: A Framework for Future Inquiry” acquires added 
interest in view of the natlonalisation—without compensation—programme 
recently introduced by Chile, which may well be followed by other developing 
nations. While it may sound reasonable to assert that 

“all communications that champion foreign enterprise—more particularly 
private foreign enterprise—as an important or even necessary ingredient 
in the global wealth process or which propagate symbols and practices 
otherwise conducive to the use of private wealth across national boundaries 
may be said to serve reconstructive goals, especially when they are 
directed to the suppression or elimination of patterns that have contributed 
to deprivations in the past” (p 161), 


it may be questioned whether the developing country in which it is sought to 
promote such foreign private enterprise always sees it in the same light. He 
sees the law concerning deprivation as merely one element associated with the 
processes of claim and of decision, with the overriding goal being 
“an international law of human dignity’; or, as Professor McDougal has 
put it, ‘a world pubHe order in which values are shaped and shared more 
by persuasion than by coercion, and which seeks to promote the greatest 
production and widest possible sharing without discrimination irrelevant of 
merit, of all values among all human belngs’” (p. 181). 


Once again, one is bound to query whether the wealth distributor and the 
wealth consumer will necessarily have the same conception of this “inter- 
national law of human dignity” or of “ world public order.” 

The remaining two papers by Professors Burke and Vlasic deal with the 
law of the sea and of outer space respectively. In view of the importance of 
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the role of the United States with regard to the former, it is interesting to read 
Professor Burke's contention that 


“the United States still suffers a severe handicap in coping with the whole 
fidd of international affairs in the marine science field. The fact is that 
the organisational framework within the executive brench is still highly 
fragmented, with responsibility divided between various departments and 
further subdivided within the Individual departments. It is thus very 
difficult and sometimes impossible for the United States to speak effectively 
and with one voice on the international scene, and it is next to Impossible 
at this time for the U.S. to direct its numerous ocean policies towards an 
overall plan or goal. Until this defect is remedied the U.S. will continue 
to endure a loss in influence and prestige in international affairs” (p. 261). 


It would be interesting to know of how many other states the same comment 
might be made. Professor Burke draws attention to the apparent rivalry 
between sovereignty and internationalism in the regulation of the seas and 
particularly with regard to the exploitation of their resources. In this he comes 
close to Dr. Vlasic, who calls time and egain for closer co-operation in space, 
for “only through the large-scale internationslisation of a major portion of 
non-miHtary space activities can the noble ideals of the Space Treaty be 
fulfilled.” It should be borne in mind, however, that “space programs alone 
will never be able to alter substantially the disparities now dividing the com- 
munity of man. This goal can be achieved only through massive and well 
co-ordinated action that embraces many additional forms of assistance and 
co-operation” (p. 825). 

All the problems discussed by the contributors to the Wealth and Resources 
volume of “The Future of the International Legal Order” series depend to 
some extent on the evolution of an economic world order. Professor Schwarsen- 
berger’s Schill Lectures at Manchester University were directed to this very 
point He posed what he described as “a basic problem of internatonal 
economic law,” namely, “the relation between law and order” (p. 1), and 
whether there is or can be an Hoonomic World Order? While the learned 
author maintains his long-held basic contention that law depends on power, 
he contends that “in many of its aspects, international economic law is reason- 
ably remote from the centre of world power politics, as compared with other 
branches of international law” (p. 1). He points out that in the unorganised 
international society of pre-1914 days there was to some extent a de facto 
economic order which “rested on the combined might of the City of London 
and the Royal Navy” (p. 8), strengthened in the western hemisphere by the 
growing power of the United States, Other apparent “order systems” he 
contends were “pseudo,” for even the bans on piracy and slave-trading were 
consensual in character and based on treaty (pp. 11-12). The same was true 
of the League era, with the fallure of sanctions showing a clear instance of 
“the primacy of politics over economics [—and one might add legal prin- 
ciples—] in any international environment in which, ultimately, power remains 
supreme” (p. 85). As to the present era, the Charter of the United Nations 
holds out promise of an economic world order, but “whether they [the objec- 
tives of economic and social co-operation] are intended to be so understood 
depends on a simple test: the constitutional and legal devices provided for 
giving them this status” (p. 88), and Professor Schwarzenberger points out 
that the organs provided for this purpose, namely, the Assembly and the 
Economic and Social Council, are “ essentially deliberative and policy-initiating 
or pre-legislative. . . . If any of these activities are in the field of decision- 
making at all, they are rather peripheral” (fbid. and p. 40). Not even the 
International Covenant on Economic, Social and Cultural Rights has made 
any real contribution to the establishment of economic world order (p. 68). 
Perhepe tt is not surprising that Professor Schwarzenberger has used a question 
mark in his title, for “no international legal order in the economic field can be 
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stronger than the political order which conditions it” (p. 68). On the level 
of a non-universalist order, however, the situation may not be so gloomy. 

Taken together, these three volumes provide a fascinating and valuable 
contribution to the study of law and order in the modern world 


L. C. Grrrx. 


A CRITIQUE oF Moprrn Hinpv Law. By J. Duncan M. Drneert. 
oe N. M. Tripathi Pte. Ltd. 1970. xlviii and 444 and 
index) 16 pp. Rs. 85.00.] 


Tus is a rather remarkable book from the pen of one of the most noted 
authorities upon Indien law. In a way it supplements his Introduction to 
Modern Hindu Low, published in 1968, and it was perhaps presaged by some 
of his essays into detailed aspects of Indian law. The work is purposely con- 
fined to problems of personal law, and it covers, tater aka, adoption, guardian- 
ship, property rights of women, testamentary and intestate succession, marriage 
and divorce, and religious endowments. But Professor Derrett has also 
ignored the parts of these areas of law which are not controversial, and he 
is not concerned with the laws of other countries in which Hindu law plays 
a part. Indeed this is a pioneer work, projecting into the future, and making 
many suggestions for the better development of the law. The enactment 
of the so-called “Hindu Code” is a first step towards the provision of a 
common family law for all cttisens of India. But a lot yet remains to be 
done, and Professor Derrett has atmed to re-orlentate the entire system. He 
stresses the “absolute necessity of abandoning the contextual approach to the 
law,” and concentrates instead on the factual, empirical epproech. He often 
makes use of recent, rather than older, decisions in his text, however eminent 
the older authorities may be, for, as he says, “ Judges are not likely to apply 
any of my princtples unless they see results which I advocate actually put into 
effect by their brothers or themselves.” 

The book is terse and closely argued. Yet the reader is helped through 
many passages of technical difficulty by the author’s bright, even et times racy, 
style. Professor Derrett does indeed blow away some cobwebe, and ft may 
be predicted that the future development of Indian family law will owe 
quite a lot to him 

‘ D. C. M. Yanoury. 


CORRESPONDENCE 


THE ORMROD REPORT: VOCATIONAL TRAINING 
Tue Eprror, Modern Law Review. 


Dear Sir: 


I should like to comment on a feature that I find disturbing in both the 
articles commenting on the Ormrod Report published ante (1971) 34 M.L.R. 
685 and 642, Whilst both contributions contained much to stimulate, together 
with a number of critical comments for which there is a great deal to be 
said, the central problem of tho objects of the proposed professional training 
schools and the closely associated one of how these schools can be competently 
staffed is not in my view tackled with sufficient realism. 

Professor Wilson states with regard to the professional courses that 
“the proposals of the Committee are far more ambitious and imaginative 
than anything of which present activities could be regarded as the seed.” 
Professor Arthurs takes a rather different view, since whilst conceding that 
the Report envisages a somewhat broader type of vocational course than 
the Bar Admission Course in Ontario, he concludes that even if adopted the 
courses proposed by the Ormrod Committee would differ “in degree, not in 
kind” from the Canadian courses. These he criticises by pointing out that 
when a student has been engaged in deHberating the issues which have engaged 
the world’s finest minds during the academic stage he finds “total immersion 
in the mundane quasi-clerical work of form-filling, precedent following and 
routine tasks” which form a large part of the professtonal courses results 
in loss of morale and idealism. 

The point I would like to meke quite unequivocallly is that, whether we 
like it or not, the vast proportion of the actual legal work carried on by 
ordinary solicitors in England ostensibly consists of jast such mundane and 
routine tasks. What might appear to be the more glamorous life at the bar 
is also in reality liberally mixed with work of a highly routine nature, The 
Committee itself does not duck this apperently unpalatable fact though 
they rightly tmply that a better organised system of legal education should 
encourage the legal profession to offer tts services in wider and less well 
trodden pastures. This in no way should imply that training in the proper 
conduct of “routine tasks” ig not something with which the proposed pro- 
fessional law schools should concern themselves. If ome conceives the opera- 
thon of the legal profession as a process of “social engineering” it follows 
inescapably that an engineering project of this magnitude needs a legion 
of skilled mechanics. These mechanics must be trained, and it is this that is 
the central task of the professional law schools. An efficient tratning system 
will also train its mechanics to assume the role of engineer when the 
occasion arises, but es in every other professional discipline the sophisticated 
or specialist skill must, if kt is to be securely grounded, be superimposed on a 
sound basic technique. It must be conceded that inevitably there will be 
some who find this training process to some extent “demoralising,” though 
this effect can be mitigated by imaginative teaching. One of the problems 
which attends the ides of such courses is that stmulation of professional work 
in an institution divorced from “ the real thing” is bound to be dehumanised— 
and it is of course easily forgotten in the confines of a law school that even 
the most apparently mundane probete matter involves dealing with bereaved 
relatives tactfully and sympathetically, thet the dullest divorce involves 
handling a distraught spouse and that the most routine conveyancing matter 
often involves helping a householder face up to the difficulties of one of the 
largest financial transactions he is likely to undertake. Law is about people, 
their activities and possessions; the attraction of legal practice is that one 
is dealing with people and their problems at the “front end” of the business. 
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The reason, then, that I personally support the substitution of the present 
system of apprenticeship with the shorter vocational system proposed by the 
Committee and the professional bodies is a'‘perfectly simplo one, namely, 
that it should be found that the vocatlonal course provides education and 
training a great deal more quickly and, on average, efficiently than the old 
haphasard system. On the debit side there is, as I have said, the lack of the 
human element in the otherwise simulated conditions of practice. On the 
credit side, and far outbelancing the debits, is the shorter more concentrated 
and more comprehenstve training which we hope will be offered. 

Finally, as to staffing. I entirely agree with Professor Wilson that univer- 
sity teachers have an important contribution to make with regard to some 
aspects of the proposed courses. They could and should add a desirable 
dimension to what could otherwise be too unvaried or even, if the pro- 
fessional schools are not doing thelr work successfully, lacking in Intellectual 
quaHty. I do not agree thet there is any real evidence that there are anything 
like enough teachers at present in universities or polytechnics to provide even 
the basis of the “ staff officers” needed to ron the proposed courses success- 
fully. Two years experience in helping to run such courses at the Nigerian 
Law School (and acquaintance with practice and academic lew in England) 
convinces me that the person who can boast (a) the requisite practical 
experience combined with (b) a high degree of teaching ability, and can 
successfully synthesise the two, is a comparatively rare bird. Undoubtedly a 
few such persons do exist currently in our educational institutions but it is 
necessary to remember that if present statistics represent future trends the 
professional law schools are likely to have to cope with (as regards solicitors) 
over 1,000 students in each year. It will be an important function of the 
members of staff to give each student much the same degree of personal 
tultion as his principal would or should have done under the apprenticeship 
system. The end products of the schools will, kt ts hoped by the Committee, 
enter practice suffictently well equtpped to command a reesonable salary for 
the work that they are able to do. Thetr employers will scrutinise them with 
some suspicion initially, and it ts essential that they should at least measure 
up to the technical standard of the erstwhile articled clerk. I have, alas, no 
practical suggestions as to how staff of this calibre can be recruited in 
sufficient numbers unless a determined co-operative effort ts made to train 
them by allowing interested academics to acquire experience in practice (or 
increase and make more current their existing practical know-how). Interested 
practitioners might also be trained in the basic teaching and research skills 
of the academic lawyer, so often under-estimated by them. Alternattvely 
consideration should be gtven to the compromise scheme proposed by Mr. 
Asteriey Jones (see (1971) 115 S.J. 746) involving 12 years’ articles and a 
80-week training course—perhaps a more feasible proposkilon than “full 
Ormrod” in present circumstances, At all events the present position is 
that the College of Law has seized the tnitlative and is planning to mount 
pilot courses for a limited number of students well before any other stitution 
gets going. 

Whatever the future holds, my central point is that a failure by university 
spokesmen to analyse realistically the nature of the jobs which lawyers at 
present and in the foreseeable future are or wHl be required to undertake in 
practice is dangerously counter-productive. Not only may the professional law 
schools be inhibéted from fulfilling their essential purpose (and the experiment 
would consequently go off at half-cock) but the already latent suspicion of 
academic lawyers held by thelr counterparts in practice will be exacerbeted. 
The absence of co-operation to which this is bound to lead is, as Professor 
Wilson rightly infers, a consummation devoutly not to be wished. 


Braw Harvey, wa, LLB, ATI, Solicitor. 
The Queen's University, Belfast. Professor of Law 
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DRUGS AND THE LAW: 
THE DEVELOPMENT OF CONTROL 


In recent years there has been growing interest in this country in 
drug dependence. Evident changes in drug-taking patterns and the 
marked rise in the number of addicts in the 1960s * have given added 
impetus to research into possible causes and methods of treatment. 
They have also prompted a substantial amount of legislation,’ and 
it is therefore desirable to focus some attention on legal aspects of 
control and the ways in which the law has reflected attitudes, and 
perhaps helped to shape them. 

It is proposed to consider, first, how control has developed and, 
secondly, some of the difficulties of establishing an effective legal 
framework for it. In particular, it will be argued that drugs legisla- 
tion poses formidable initial problems of definition and classification, 
which legal terminology has tended to obscure. The Misuse of Drugs 
Act 1971 is to be welcomed as an attempt to replace “‘... the 
present rigid and ramshackle collection of Drugs Acts by a single 
comprehensive Measure... .’?* But it also illustrates that this 
is a field which is not easily amenable to regulation by the law. 


Tue NINETEENTH-CENTURY BACKGROUND 


Relatively little was known about drug dependence in the nineteenth 
century. Self-diagnosis and self-medication, aimed almost exclu- 
sively at symptomatic relief, were regarded as normal, and 
laudanum, at a few pence per ounce, and cheap patent medicines, 
were literally ‘‘ the opiate of the people.” * At the same time, the 


1 Preferred to ‘* addiction ''; of. World Health Organisation Tech. ala Ber. 1964 
No. 287, 4, 5, 6. And see infra, p. 388. But since ‘' addiction "’ ‘ addict ” 
bees poner as Gila Gy oe AES it is not proposed to dispense 
with them here. 

3 Bee infra, p. 228, n. 17. 

2 Beo infra, p. 237 et seq. 

4 The Home Secretary, H.C.Deb., Vol. 700, Pt. 2, cols. 189-100 (October 20, 
1069), introducing a Bill substantially adopted by the new Administration. 

5 Bee A. Hayter, Opium and the Romantic Imagination, Faber (1969), Chap. 1. 
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morphine cult, with its literary associations,* became fashionable 
among the upper classes. Doctors commonly recommended opium 
and its derivatives for nearly all ills,’ not surprisingly, since safe 
anaesthetic techniques only began to be developed in the middle of 
the century. 

Given this background, it seems strange, at first sight, that, 
despite an almost total absence of controls until the 1850s,° drug 
addiction, unlike alcoholism,’ did not attract the attention of social 
commentators and historians. For even if our information is 
inadequate, and statistics then virtually non-existent, the dramatic 
symptoms associated with opiate addiction would hardly have gone 
unnoticed if the problem existed on a substantial scale. However, 
many may have died without their deaths being seen in terms of an 
addiction problem.?° 

Though England’s opium trade with China and the ‘“ Opium 
Wars ” of 1880-42 and 1857—58 drew Parliament’s attention to the 
exploitation in drug-trafficking, the detailed Royal Commission on 
Opium of 1895 concluded both that the drug’s harmful effects had 
been greatly exaggerated, and that to prohibit ita production entirely 
would be too injurious to India’s economy. But by the turn of the 
century new developments had taken place. Heroin was discovered 
in 1898. Opium exports to the West had steadily risen, partly 
precipitated by the influx of cheap Chinese labour; and the growing 
tendency to use hypodermic syringes carried with it a considerable 
riak of infection. ii 

In 1912, the Hague International Opium Convention was held, 
in the words of the Preamble: “ To bring about the gradual sup- 
pression of the abuse of opium, morphia and cocaine, as also of the 
drugs prepared or derived from these substances.” Though 
trafficking greatly increased during the First World War, a corres- 
ponding awareness developed of the dangers. Ratification of the 
Treaty of Versailles was deemed to involve ratification of the Hague 
Convention, and signatories were required to enact appropriate 
domestic legislation. In this way, the Dangerous Drugs Act 1920 
emerged as the first substantial attempt in English law to establish 
controls. 


e 6.9. the poetry of Coleridge, and De Quincey's Confessions of an Bnglish Omum 
Hater (1822). 

T The saying attributed to Sydenham (o. 1670), ‘' Without opium there would be 
no medicine,” was almost as appropriate in the ]Qth century. 

3 Of. B. Goulding, ‘' The Statistics of Drug Addiction, Medicines, Science and 
the Law (1968), Vol. 8, No. 4, pp. 266-267. 

3 Bee infra, p. 228, as to whether alcohol could be classified as a drug for legal 


purposes, 

10 The earliest legal controls were not introduced as a means of combating addic- 
tion, but formed part of the general statutory regulation of poisons, aimed at 
the potential felon; ¢.g. the Pharmacy Act 1888 and the Offences against the 
Person Act 1861, s.g. ss. 28, 28, 24, 58, 50. 
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AN OUTLINE OF LEGISLATION AND DEVELOPMENTS 1920—70 


The Dangerous Drugs Act 1920 dealt primarily with opium, cocaine, 
morphine and diamorphine (heroin), and made provision for the 
control of new drugs or derivatives with similar effects by Order 
in Council. An import and export licensing system was set up, and 
unauthorised possession became an offence. Prescriptions were 
introduced; records were to be kept and made available for 
inspection, and detailed safety regulations drawn up. 

The Act gave no indication of what was to be deemed proper 
medical practice with regard to addicts, and, indeed, the terms 
“ addiction ” and “‘ drug addict ” are not mentioned. Regulations 
under the Act authorised a registered medical practitioner to possess 
and supply the drugs only ‘“‘ so far as may be necessary for the 
practice and exercise of his said profession. .. .”? To clarify the 
position,“ the Departmental Committee on Morphine and Herom 
Addiction produced a report (the Rolleston Report, 1926) which in 
practice served as the basis of the law for some forty years. 


“ The British system ” 
The Committee concluded that 


“. « . morphine or heroin may properly be administered to 
addicts in the following circumstances, namely, (a) where 
patients are under treatment by the gradual withdrawal method 
with a view to cure, (b) where it has been demonstrated, after 
e ies i a vet at cure, that the use of the drug cannot be 

ely discontinued entirely, on account of the severity of the 
withdrawal symptoms produced, (c) where it has been similarly 
demonstrated that the patient, while capable of leading a useful 
and relatively normal life when a certain minimum dose is 
regularly administered, becomes incapable of this when the drug 
is entirely discontinued.” ™ 


Thus no outright ban on prescribing to addicts was advocated. 
It is difficult to overestimate the influence of this Committee, com- 
posed entirely of eminent physicians, on the general development of 
legal control. It ensured that, from the outset, addiction was 
viewed in this country primarily as a medical problem, “‘ as a 


11 See the Report of the Departmental Committee on Morphine and Heroin 
Addiction, 1926, para. 6. 

12 Cf. the American Supreme Court, interpreting similar provisions in the Federal 
Narcotic Law 1014 (the ‘ Harrison Act’). Early restrictive interpretetions, 
asin Wobb v. U.S., 249 U.S. 96 (1919), were modified in Linder v. U.S., 968 
U.S. 5 (1985); and see Robinson v. Oalifornia, No. 55, Oct. Term, 1961 (Oali- 
fornis statute making it a crime to ‘‘ be addicted to the use of narcotios "’ held 
unconstitutional). But enforcement policies remain based on a narrow construc- 
tion. See A. R. Lindesmith, The Addict and the Law, Chap. 1, Indians 
University Press (1967). 

13 Rolleston Report, pera. 51. 
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manifestation of disease and not as a mere form of vicious 
indulgence.” 1* 

The Committee’s interpretation of the 1920 Act formed the 
basis of what came to be known as the “ British System.” But this 
title, with its suggestion of a methodical and comprehensive 
approach, belies the essentially pragmatic way in which control has 
developed. Until the 1960s, legislation was minimal, and largely 
dictated by international commitments. 

As late as 1961, the Interdepartmental Committee on Drug 
Addiction (the Brain Committee) felt able to conclude: ‘ In Great 
Britain the incidence of addiction to drugs controlled under the 
Dangerous Drugs Act 1951 is still very small and traffic in illicit 
supplies is almost negligible, cannabis excepted. This is mainly due 
to the attitude of the public and to the systematic enforcement of 
the Dangerous Drugs legislation.” 15 

This finding reflected the views of leading authorities from the 
1920s to the mid-1950s,?° but it is now evident that it failed to take 
account of the changes which were taking place in the 1950s and 
had to be radically revised by the reconvened Committee in its 
second Report. 


The changed situation 


The pattern began to change in the late 1950s, and there has 
since been a striking increase in non-therapeutic addiction, especially 
among young people.*7 But, partly due to the findings of the first 
Brain Report, no action was taken until 1964. The Drugs (Preven- 
tion of Misuse) Act of that year was primarily a response to the 


increasing attraction of “ pep pills,” especially drinamyl (popularly 
known as ‘* purple hearts ”), for teenagers. It restricted possession 
and importation of various drugs, notably amphetamines, ampheta- 
mine compounds and (from August 1966) lysergic acid diethylamide 
(LSD) and mescaline. There was, however, no control over manu- 


14 Ibid., para. 27. Contrast the origins of control in America, where the prohibition 
campeign to ban alcohol was reinforced by a punitive approach to uso. 
The Harrson Ach, because it was passed as a tax measure, was enforced by the 
Treasury t, which was also the enforcement agency of the National 
Prohibition Act. 


18 Drug Addiction: Report of the Tardi as eal Ooi ie) H.M.8.0., 
para. 67 (1), and see paras. 24, 25 
* ice, tr iai: atle Op an e of Nations by 
Government, for 1985: Traffic and Other erous Drugs. 
Quoted, E. W. Adams, Dru Addtotion, 1' 87. 
17 Bee Drug Addiction, Office o Health Hocnomise (1067), for a surrey of trends in 
the incidence of narootio addiction. In 1968, the first year in which the 
erous Drugs (Notification of Addicts) Regulations were in force (see infra, 
. 7), the Home Office for addiction to subject to the dangerous 
drugs legislation was 2, (1,775 aged from 15-23). as compared with 1,729 
in 1067. In 1960 it was 2,681, and in 1970, 2,661, the first decrease for 10 
years. From 1085 to the ear 1960s the estimate was consistently between 900 
and 700. These are inevitably under-estimates, and figures for cannabis use, 
LSD and amphetamines are more speculative. still. Bee T. Bewley, Bull. 
Naros. Vol. 18, No. 4 (1066), p. 1. 
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facture or supply; nor were chemists required to keep records of 
prescriptions. In these circumstances, over-prescribing, forgery 
and thefts from retail chemists and warehouses have been common, 
though both manufacture and over-prescribing have recently 
diminished as a result of voluntary restraints. 

Meanwhile, the Single Convention on Narcotic Drugs 1961 had 
codified the existing treaty law. It was implemented by the Dan- 
gerous Drugs Act 1965, which (together with the Dangerous Drugs 
Act 1967) controlled the opiates, their derivatives, cocaine and 
cannabis. Offences against the Acts were punishable, on indictment, 
by a fine not exceeding £1,000 and/or ten years’ imprisonment. 

In its second Report, in 1965, the Brain Committee expressed 
concern at the ‘‘ disturbing rise in the incidence of addiction to 
heroin and cocaine, especially among young people,’? which it 
attributed primarily to ‘* over-prescribing . . . by a small number 
of doctors.” 1° As a result of its recommendations, a new procedure 
was adopted whereby addicts have to be notified to the Home 
Office,* and new treatment centres established, staffed by specially 
licensed practitioners, who alone have authority to prescribe heroin 
and cocaine to addicts. The Committee expressly rejected, how- 
ever, the suggestion that compulsory treatment be introduced,” 
though, up to a point, this is possible already, in that a given addict 
might be classified as suffering from that notoriously vague 
condition, ‘* psychopathic disorder.” * 

In 1968, for example, of some 8,000 admissions of drug addicts 
to psychiatric hospitals, 459 were admitted under compulsory treat- 
ment orders. But the arguments for further compulsory powers," 
apart from raising serious constitutional issues, are largely academic, 
in view of pressure on hospital beds and problems of priorities 
generally. 

Growing public anxiety has been reflected in increased police 
powers. Admittedly, arrest without warrant on reasonable suspicion 
of possessing opiates was authorised by the 1920 Act, and several 
widely framed local ‘* stop and search’? powers have existed for 
many years.** But in respect of drugs further points arise. First, 


18 See the Report of H.M. Ohief Inspector of Constabulary for the year 1970, 
TMB: Op 48. 19 Second Brain Report, para. 43. 
20 Dangerous rugs (Notification of Addicts) Regulations 1968, No, 186. o term 
' notification '" was suggested mm the second Brain Report, partly to avoid 


ing the 1mpreasion implicit in ‘' registration ’’ of entitlement to an approved 
uantity of drugs. See para. 18. o ‘‘ registered addict '' does not exist. 
n Drugs (Supply to Addicts) tions 1068, No. 416. 
n of. Bram Report, pare. 26, and eston Report, pera. 52. h 


compulsory detention of addicts who wish to discontmue treatment originally 
undertaken bic dor vert Sa suggested: second Brain Report, pare. 24. 

3 Mental Health Act 1059, as. 4, 26, 60. See also Oriminal Justice Act 1948, 
s. 4, for medical treatment for up to 12 months, as a condition of a probation 
order, though in this case the consent of the offender is required. 

% Bee e.g. Annual Report of the Magistrates’ Association for 1969-70, 


A ix 4, 
25 The most notable being the Metropolitan Police Act 1880, s. 68. 
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as a consequence of the Criminal Law Act 1967, anyone believed 
“ with reasonable cause ” to be “ about to commit ” the offence of 
possessing cannabis (and, when the new Act is in force, most 
amphetamines) is liable to summary arrest.* Also, there is the 
controversial ‘* stop and search ” power introduced in the Dangerous 
Drugs Act 1967,*" which enables police to search persons without a 
warrant on reasonable suspicion of possessing any of the controlled 

. This sensitive area was explored at length in the Deedes 
Report,’ whose majority recommendation for retention has 
prevailed.*° 

It was in this background of mounting alarm and constant Press 
coverage that Warner v. Metropolitan Police Commissioner * and 
the cause célèbre of Sweet v. Parsley *+ demonstrated the anomalies 
to which a strict liability approach can give rise. For it has not 
proved easy to find a formula which is appropriate for the large- 
scale heroin trafficker, without attaching a disproportionate degree 
of criminality to mere possession of less harmful drugs, or to 
occupation of premises where they are found. 

“ Possession,” notoriously elusive as a legal concept, and not 
suggestive of positive criminal conduct, is hardly calculated to create 
any pronounced sense of guilt when, for example, it concerns a 
minute quantity of cannabis. It is, to say the least, odd that, in an 
area in which the question of the “ victimless crime ” is in issue, 
the accused should have less protection than in a whole range of 
demonstrably more serious offences. 

It is submitted that the definitional problem was accentuated 
when the House of Lords in Warner accepted as axiomatic a dictum 
of Lord Parker C.J. in Lockyer v. Gibb,” 

“ In my judgment it is quite clear that a person cannot be said 
to be in possession of some article which he or she does not 
realise is, for example, in her handbag, in her room, or in some 
other place over which she has control. That, I should have 
thought, is elementary. If something were slipped into your 
basket and you had not the vaguest notion it was there at all, 
you could not possibly be said to be in possession of it.” 


In effect, the courts, faced with an unqualified statutory offence 
of ‘* possession,” have been at pains to require some mental 
element, yet prevented, for policy reasons, from restricting liability 
to situations where the accused knew precisely what substance he 
had. But physical custody, as Professor Goodhart has pointed 
out,” is a perfectly plausible explanation of the term “* possession.” 


26 1.6. an ‘‘ arrestable offence '’: s. 9 (1) (5). 


ats. 6 (2). 

28 '* Powers of Arrest and Search in Relation to Offences '’ (1970), H.M.8.0. 
29 Misuse of Drugs Act 1071, s. 28 ; and see infra, pD. 297. 

+ (1960} 2 A.O. ; and see À. L. (1066) 84 ign. 884. 

a1 [1070] A.C. 182. 

32 [1067] 23 Q.B. 248. 

n (1 84 L.Q.R. at p. 802 et seq. 
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Is it also, as he goes on to argue, an adequate and procedurally 
desirable basis for liability? 

It is respectfully submitted that the relative infrequency of 
“ planting ’’? drugs, and the public interest in the suppression 
of trafficking, do not justify this contention.. Whatever the extent of 
planting may be, the danger that, in the absence of strict liability, 
numerous false allegations will succeed can be largely obviated by 
shifting the burden of proof onto the accused. Such a solution, 
and, in particular, the form which it takes under the new Act, may 
not be ideal,™ but is surely preferable to strict liability, in view of 
the social stigma and possible disabilities attaching to any convic- 
tion of this sort,** and the consequences for the credibility of the 
law in general. 

In Warner (where the accused’s case was that he believed that a 
parcel in fact contaming amphetamines contained scent), what seems 
to emerge as the majority view on the relevant state of mind for 
‘* possession ’’—knowledge, or means of knowledge, of the kind of 
thing in fact controlled—is unsatisfactorily vague. Once it is ad- 
mitted that liability should require a mental element, it ought to 
be one which realistically enables the accused to indicate whether 
he accepts responsibility for the substance in question. 

The recent case of R. v. Irving ** illustrates the point. An 
amphetamine tablet was found in the accused’s bottle of stomach 
pills. Amphetamines had been prescribed for his wife, who, he 
claimed, must have put one in the bottle by mistake when refilling 
it with stomach pills. He was convicted on the basis that if he was 
knowingly in possession of the bottle, he was ipso facto in possession 
of the contents. The Court of Appeal quashed the conviction, 
holding that he could not be in possession of a tablet “ slipped into ” 
the bottle. But suppose that she had completely refilled the bottle 
with a prohibited drug similar in appearance to his stomach tablets? 
A test based purely on knowledge that he had tablets would have 
been inadequate. 

If Warner is open to criticism for the vagueness of its criterion 
for liability, it did at least envisage some awareness by the accused 
of the type of substance he has. In R. v. Marriott,’ the Court of 
Appeal appeared to discard even this requirement, interpreting 
Warner as merely requiring knowledge by the accused that a 
container has contents, without any qualification as to type.** 

However, under section 28 (2) of the Misuse of Drugs Act 1971 
it is a defence to a charge of unlawful possession for the accused to 
prove that he “ . . . neither knew of nor suspected nor had reason 
to suspect the existence of some fact alleged by the prosecution 


p 2g and see infra, pp. 265-286. 
. Lord Reid in Sweet v. Parsley (supra) at p. 149. 
970] Crim. L.R. 642. Bee also R. v. peel eTa] 1 All E.R. 75 (C.A). 
a rere and see (1971) 84 M.L.R. 682. 
v. Marriott (supra) at p. 
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which it is necessary for the prosecution to prove.” One such fact 
would be that the substance in question was a controlled drug.** 

Responsibility for premises where drugs are found has revealed 
similar difficulties. If Miss Sweet’s conviction for “ being concerned 
in the management of . .. premises used ’’ “ for the purpose of 
smoking cannabis had been upheld by the House of Lords, 
‘©, . . hundreds of thousands of people who sub-let part of their 
premises or took in lodgers or were concerned in the management of 
residential premises or institutions were daily incurring a risk of 
being convicted of a serious offence in circumstances in which they 
were in no way to blame.” #1 

The simple explanation of section 5 (b),** as Lord Reid observed, 
is that it was copied from an identical provision in the Dangerous 
Drugs Act 1920 relating to opium. There, strict liability, compar- 
able to that under the Licensing Acts, could be justified as a policy 
measure, to regulate an institutionalised activity taking place in 
“ opium dens.” But the interpretation put on section 5 (b) by the 
House of Lords—that the “ purpose ” in respect of smoking 
cannabis had to be that of the management, and not that of the user 
—is far from convincing, and the impression remains that the deci- 
sion was reached ‘ in spite of the clear implications of the words of 
the Act.” Under the new Act, the occupier or person concerned in 
Management is liable only if it is proved that he permits such 
activities ‘ knowingly,” so that negligence will not suffice.“ 


Tue Misuse or Deuces Acr 1971 


Undoubtedly the new Act brings a fresh approach to bear on prob- 
lems of control. Its main features are: an attempt to classify 
controlled drugs according to their ‘“‘ relative harmfulness ” ‘*; a 
distinction between offences of simple possession and possession with 
intent to supply; novel defences to reduce the element of strict 
liability, and more stringent sanctions against over-prescription. 
The drugs are classified in three groups,** and penalties are 
related to the class of drug in question as well as to the type of 
offence. Broadly speaking, Class A—comprising those drugs deemed 
most harmful—consists of opiates, some hallucinogens (notably 
LSD), and injectable amphetamines; Class B includes various other 
amphetamines, and cannabis, and Class C contains “‘ pep pills ” 
considered less dangerous. Flexibility, and the means to deal 
speedily with urgent problems, are ensured by provision for amend- 


39 Bee s. 98 (8) (b). to Dangerous Drugs Act 1065, s. 5 (b). 
segs at p. 150. 
3 © If a person . (b) is concerned in the ement of any premises used 


for any such purpose as aforesaid; he shall be guty of an offono» against this 
Act.’ 


43 The Times (Leader), A 1, 1969. 

H s, 8 (d). Bos also R. v. Souter [1071] 2 All E.R. 11681. 

45 bane ele aaa Explanatory and Financial Memorandum, p. 1. 
46 s, 2 and Sched 
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ment of the lists by Order in Council, following recommendations 
from the newly established Advisory Council, which will keep the 
whole situation in the United Kingdom under review. 

A new offence of being in possession ‘“‘ with intent to supply ” ‘7 
is created, carrying a maximum sentence on indictment of fourteen 
years’ imprisonment and/or an unlimited fine in respect of Class A 
and Class B drugs (and five years and/or an unlimited fime for 
Class C). The maximum sentence for possession alone is reduced to 
seven years for Class A; five years for Class B (i.e. including 
cannabis), and two years for Class C. 

To combat over-prescription, the Home Secretary may, if a 
tribunal so recommends, prohibit prescribing or supplying “in an 
irresponsible manner,” ** subject to the practitioner’s right to make 
representations which must be referred to an advisory body. In 
cases of urgency the Home Secretary may give temporary directions 
—initially operative for six weeks—provided a panel of three doctors 
considers that ‘‘ reasonable grounds ”’ exist.® 


THe MECHANICS OF CONTROL 


The Government decided not to await the outcome of the agreement 
then being worked out on similar lines by the United Nations 
Commission on Narcotic Drugs.® Does domestic policy need to be 
closely linked, as it has been in the past, to the international 
structure ? 

It is obvious that the international system of control has certain 
built-in limitations. Drug abuse is a volatile phenomenon, strongly 
influenced by national, cultural and social patterns. International 
procedure is inevitably slow, and the attempt to cater for countries 
with widely differing drug problems makes it difficult to deal 
adequately with their individual needs," or changing attitudes 
towards given drugs. 

Yet, despite these drawbacks, the regulation of production and 
of trafficking must initially be approached on an international basis. 
Scientific developments and modern methods of communication 
make it relatively simple to manufacture and smuggle many of the 
substances in question. The Convention on Psychotropic Substances 
emphasises this central need for co-operation by requesting Parties 
to make serious offences extraditable," and by requiring courts to 


47 s, 5 (8). 48 s, 18 (2). 
49 s, 15 (1), (2), and Beched. 3. 

60 The Convention on Payohotropic Bubstances, 1971. 

51 Still leas with problems arising in De ae oT, 8. 17 of the 


Misuse of Drugs Act 1971, empowers the Home Secretary to require a practi- 
tioner or pharmacist, praolimng in an area were thoro af agile social 
iy caused by ive misnae of drugs, to furnish with particulars 

sa Art BB (a) (8); of. Misao of s Act 1971, s. 88: to commit an 
offence 


any enactment relati to controlled drags is to b © treated as an 
extraditable offence, within the Extradition Act 1870, 
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take into account drug offences in other countries for sentencing 
purposes. Co-ordinated action against illegal drug traffic is also 
envisaged by the Common Market countries. 

To what extent is the new Act a satisfactory blueprint for 
future developments? No doubt some classification on the basis of 
** relative harmfulness,’’ however imperfect, is inevitable. Certainly 
the provision for speedy adjustment to the designated categories 
should prove helpful in counteracting new forms of abuse. How- 
ever, initial classifications tend to become entrenched. Thus lighter 
penalties for possessing cannabis were previously resisted on the 
ground that any reduction would be interpreted as an official seal 
of approval. 

The Explanatory Memorandum to the Bill did not indicate which 
criteria of ‘‘ harmfulness ” were deemed most important in selecting 
and classifying the controlled drugs. Nor has this been clarified 
in Parliamentary debate. What, for example, is the relative weight 
to be attached to social disapproval, capacity to induce dependence, 
and potential for inducing anti-social behaviour? ™ 

The absence of barbiturates from any of the categories has been 
strongly criticised.** Popularly believed to be harmless, they are 
still over-prescribed by some doctors; are currently being misused 
by a small number of multiple drug-users, who inject them intra- 
venously; can cause severe physical dependence; and, when taken 
with alcohol, may lead to death. Admittedly, it is difficult to 
control drugs which have well-established medical uses. Perhaps 
social acceptance of the sleeping pill has reached a point where—as 
with alcohol—greater restrictions are simply deemed impracticable; 
for about 7 per cent. of all National Health Service prescriptions are 
for barbiturates. But there is a strong case for notification and 
control of supply for the severely dependent and those who inject 
intravenously, and a recommendation to this effect is under review. 

Hallucinogens such as LSD, which are included in Class A, do 
not produce physical dependence.” Fears that they could produce 
chromosome damage may have initially been exaggerated, but have 
not been entirely dispelled." Undeniably, LSD is a very potent 


53 The long title of the Act refers to " dangerous or otherwise harmful drugs.” 
In the Third Reading in the House of Lords, Lord Windlesham said that the 
intention was ‘‘ to drugs according to their potential danger and the 
extent of their misuse.” H.L.Deb., Vol. 8168, No. 77, col. 1017. 

#4 In several of the Debates. See also the correspondence column of the British 
Medioal Journal, 1970, Vol. 1 at p. 817. The only statutory control is through 
the Poisons Rules issued under the Pharmacy and Poisons Act 1089. See now 
S.I. 1968 No. 75. They may be sold only on prescription, but there is no 
offence of unlawful possession. 

55 Barbiturates are second only to carbon monoxide as a cause of death from 
self-poisoning: ‘' On the State of the Publio Health,” D.H.9.8. (1970) H.M.8.0. 

s6 See Non-Medical Uses of Drugs: interim report of the Canadian Government's 
Commission of Inquiry, the Le Dein Commission, Penguin (1971) pp. 106, 170, 

57 Thid., pp. 104-108. 
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drug, with unpredictable effects, capable of causing severe panic 
reactions and psychosis unless taken under strictly controlled con- 
ditions. Whilst it seems undesirable to associate LSD in the public 
mind with the opiates, few would dispute the need for extreme 
caution, in view of the possible dangers, as illustrated in R. v. 
Lipman,®* and in the light of a revival of interest in the drug, now 
available in tablet form. 

The treatment of cannabis is somewhat perplexing. It is desig- 
nated as a Class B drug and therefore possession carries a lighter 
maximum penalty than that for heroin, presumably acknowledging 
a distinction between “‘ hard ’’ and “ soft °” drugs. Yet the sanc- 
tions against occupiers of premises where it is smoked, and for 
possession with intent to supply, are the same as for heroin. The 
latter provision is particularly anomalous in a country where there 
is no large-scale black market run by professional criminals, and 
the line between possessor and ‘‘ pusher” is not easy to draw. 

Given this situation, as well as the absence of established norms 
for correct doses and the difficulties of proof involved, the Wootton 
Committee concluded *° that a distinction between possession and 
possession with intent to supply was unworkable. It is suggested 
that further consideration should be given to the approach advocated 
by Michael Schofield in his Note of Reservation to the Report,® 
namely, the adoption of a scale of penalties varying according to 
the quantity in possession. Such a system operates in New York, 
and though it has its drawbacks—for example it has been interpreted 
as an invitation to distribute in small amounts—it has the merit of 
greater clarity; could help to achieve more consistency in sentencing 
policy in a field where it is conspicuously absent; and arguably act 
as a deterrent to large-scale trafficking. 

The increased maximum penalty for supplying heroin and the 
reduced penalty for possessing cannabis represent a more balanced 
scale of relative punishments. But only the wildly optimistic could 
imagine that such changes will have more than the most marginal 
effect on drug problems. They simply serve to highlight the 
inadequacy of orthodox methods of dealing with drug offences. 
Indeed, one of the chief impressions which emerges from the 
numerous Parliamentary debates on the subject is a lack of 
confidence in the efficacy of legal controls. 

A novel and controversial feature of the Act is the defence 
provided in section 28 to charges (inter alia) of possession and 
possession with intent to sapply. The Law Commission, invited to 
devise an appropriate formula, adopted a solution mooted in the 


5s [1089] 8 All B.B. 410 (C.A.). 

59 The '' Wootton Report," para. 86. 

eo Ibid. at pp. 86-87, paras. 5,6. But see also H.C. Deb., Vol. 708, No. 87, col. 
1456. 
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House of Lords in Warner and in Sweet v. Parsley, involving a 
shift in the onus of proof. It is now open to the accused to prove 
‘ that he neither knew of nor suspected nor had reason to suspect ”’ 
facts which the prosecution must establish, one such fact being that 
the substance in question is a controlled drug.®! 

Several questions arise."? How—in the absence of a special 
verdict—is the judge to know for sentencing purposes which of the 
three guilty states of mind has been established? Why does not 
the section apply to offences by occupiers, whose conduct, as is 
recognised in the penalties provided, would often be more blame- 
worthy than that of someone in possession of a minute quantity of 
a controlled drug? Under section 8 the burden remains on the 
prosecution to prove that the occupier “‘ knowingly ’’ permitted 
unlawful activities. Further, though it has been said that the 
section “‘. . . is not intended to catch a merely negligent person,” % 
the phrase ‘‘ had reason to suspect” is open to just such an 
interpretation.” 

When one tries to determine the rationale of control and the best 
means of effecting it, numerous difficulties are apparent. It is 
disingenuous and wholly unrealistic to adopt the attitude that if 
there were no drugs there would be no drug dependence. Equally, 
it seems irresponsible to argue that heroin addiction is simply a slow 
form of suicide, and, as such, not within the province of the law. 
Between these two extremes we have to try and establish what are 
the most effective points of control. 

To prevent illicit manufacture is a virtually hopeless task, and 
quantities of opium far in excess of the world’s medical needs con- 
tinue to be produced. In the nature of things, new synthetics will 
emerge and private experimentation will continue. The enormously 
high profits of drug-trafficking and the ease with which many of the 
substances can be smuggled and prepared are formidable obstacles 
to effective international control. 

Control at the point of legitimate supply, however, is more 
feasible, and the most valuable feature of the new Act may prove 
to be its attempt to deal with over-prescription. Fears that the 
wide powers given to the Home Secretary constitute an unjustifiable 
infringement of the doctor’s “‘ right to prescribe” can be dis 
counted. Not only do the provisions have the approval of the 
British Medical Association, but the individual practitioner has 
adequate safeguards under the enacted procedure. 

Nonetheless, the proper interpretation of “‘ irresponsible pre- 
scribing ’? may pose problems, and, above all, a mechanical 


*1 Bee supra, at p. 281. 62 Bee [1970] Orim.L.R. 245-248. 

#3 The Solicitor-General, H.C. Deb., Vol. 808, No. 58, col. 628 (December 10, 1970). 

But soe R. v. Hudson [1066] 1 Q.B. 448. 

es The phrase is adequate to cover alimming-clinios which prescribe excessive 
quantities of amphetamines. 
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approach must be avoided. For if the “ grey ’? market is totally 
removed, a black one will almost certainly take its place. Also, as 
became apparent when heroin was restricted to prescription at 
treatment centres, many addicts will rapidly move from one form 
of drug to another. 

The extensive police powers of search and arrest are restated 
in sections 28 and 24. They are said to be justified by the present 
and potential scale of drug abuse; difficulties of detection, and the 
absence of aggrieved informants, But they have been under attack 
from several quarters, and, in particular, the right of search prior 
to arrest has been condemned as an undue encroachment on privacy 
and civil liberty, responsible for much resentment of the police.” 

The Deedes Report clearly accepted the proposition that there 
is a distinction between detention for the purpose of search, and 
arrest,’ and it is presumably intended im section 28 (2) (a). 
Whether this accurately represents the law is open to question, since 
the mechanics of search would seem to imply arrest. At all events, 
the police commonly believe that search prior to arrest is permissible 
on wider grounds than afterwards, though this is precisely what 
gives credence to allegations of random and discriminatory searches. 

It is noteworthy that the Committee felt obliged to recommend 
that “ particular modes of dress or hair style should never by them- 
selves or together constitute reasonable grounds to stop and 
search,” © and that legislation ought to state explicitly that the 
test of reasonableness is objective.* The Home Secretary is 
reportedly considering whether to issue the police with copies of the 
Report and recommend a standard police practice. 

Perhaps it is unrealistic to concentrate on the niceties and 
obscurities of powers of search, which inevitably reflect a continuous 
conflict between public policy and the rights of the individual. But 
it remains a cause for concern that the ‘‘ generation gap ” should 
be enlarged by singling out drug abuse as an area of extensive police 
powers, especially as only the minor offender is likely to be caught 
in this way. The contrast with the elaborate procedures under 
the Road Safety Act 1967 is very much in point. 


PROBLEMS OF DEFINITION 


If we are really to have a “ comprehensive code,’’ an important 
priority is to re-examine the terminology which has itself contri- 
buted to the confusion which exists in this highly emotive field. 
What is a drug? Isa particular drug truly “‘ addictive ’’ or merely 


6 The minority view on the Deedes Committee. Of. Lord Stonham: * I can say 
now that I well 1ecall how astonished I was that this particolar proposal excited 
so little opposition.” H.L. Deb., Vol. 315, No. 55, col. 257. 

èT para. 109. 

68 para, 155 (Y). 

69 para. 155 (VI). 
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habit-forming? How in fact can drugs be classified according to 
their ‘‘ relative harmfulmess ” ? 

The word “ drug ” is itself so highly charged that, at the outset, 
dispassionate analysis is inhibited. The meanings attributed to it 
vary widely, partly because pharmacologists, sociologists, psychia- 
trists, lawyers and addicts are all concerned to emphasise different 
aspects. In judging the effects of drug use, numerous variables 
have to be considered, such as the interaction between the user, his 
setting and the pharmacological properties of the drug, as well as 
the different levels of tolerance which people exhibit, the method - 
of administration and the consequences of taking drugs in 
combination. 

Standard definitions of ‘ drug ” make it clear that the word has 
no precise scientific meaning. Thus one World Health Organisation 
definition is: ‘‘Any substance that, when taken into the living 
organism, may modify one or more of its functions.” 7° However, 
what is indisputable is that the word has strongly pejorative associa- 
tions in common usage, so that it is not used to refer to socially 
acceptable substances such as alcohol or tobacco.™ Such an 
emotive judgment is obviousty untenable pharmacologically and 
leads to a distorted view of the relative gravity of different forms 
of drug abuse." 

The long-standing controversy over which drugs are “* addic- 
tive ” has, it is suggested, been satisfactorily resolved by the World 
Health Organisation’s recommendation that the term ‘ depen- 
dence ” should be substituted. Less emotive in tone, such a 
description is a salutary reminder that there can be no simple 
division in society between addicts and the rest, but, rather, varying 
degrees of reliance on artificial aids which we all exhibit to a 
greater or lesser extent. 

That legal usage reflects prevailing social attitudes may be 
illustrated by two examples. First, road traffic legialation con- 
tinues to use the familiar formula “* drink OR drugs.” ™ Thus, in 
Thomson v. Knights," a conviction for driving ‘‘ under the influence 
of drink or a drug ” was held not to be bad for duplicity on the 
ground that, though the section ™ postulated alternative facts, they 
constituted only a single offence, namely, driving a motor vehicle 
while in a state of self-induced mcapacity. No suggestion appears 


70 W.H.O. Techn. Rep. Ber. 1969 No. 407, (s. 1.1). 

a P E rean the ad PiN of the first Misuse of 
Drage Ul 1070, wae made". on the grounds Hat the Bil omits any 
reference to the most dangerous currently available, namely tobacco... . 
H.O. Deb., Vol. 798, No. 87, ool. 1 

™ Bee “ The Alcoholism Explosion ” (National Council on Alcoholism, 1969), where 
it was estimated that there were approximately 175,000 chronio alcoholics in 
Britain, and that the financial loss to the country may be in the region of £250 
million a year. 

T3 6.9. Road Trafo Act 1960, s. 6 (1). 
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in the judgment that a formula which included drink within the 
general category of drugs might be desirable."* 

A more fundamental criticism may be levelled at the tendentious 
label ‘‘ dangerous drugs ” to designate the controlled substances. 
Not only is the alleged distinction between things dangerous per se 
and sub modo highly questionable, but, by formerly categorising 
cannabis with heroin as a ‘‘ dangerous drug,” in the face of con- 
siderable evidence of the former’s relative harmlessness,’’ the law 
may have unwittingly encouraged some people to minimise the 
dangers of heroin. The omission of the word “ dangerous ” from 
the title of the new Act is to be welcomed. 


PROSPECTS FOR THE FUTURE 


In the last decade the pattern of drug abuse in England changed 
out of all recognition. Though not as serious as is sometimes made 
out by sensationalist elements in the Press, the situation is poten- 
tially very disturbing. Drug dependence is a complex phenomenon, 
and the precise role which the law can play in controlling it is not 
easy to determine. 

Much will depend on the success of the treatment centres, and 
it is too early to assess their effectiveneas. It is essential to prevent 
them from simply becoming prescription centres; ideally they 
should become the focal point of a comprehensive scheme geared 
towards rehabilitation, itself a formidable task, given that the 
motivation of most addicts is poor, and relapse rates notoriously 
high.t® More hostel accommodation, particularly for those addicts 
still undergoing treatment, is a matter of priority. 

However, encouraging work is being done by several hospitals,"® 
and voluntary organisations with advisory centres, such as the 
Association for the Prevention of Addiction, and ‘‘ Release,” as well 
as by several small-scale self-regulating communities, deriving 
loosely from the American Synanon House approach, in essence 
a kind of “‘ addicts anonymous.” Also, many localities now have 
liaison committees, incorporating local doctors, probation officers, 
the police, and other interested organisations; and the need for 
more research and education is increasingly being acknowledged.** 

Yet there is much uncertainty as to what all this really entails. 


Te For judicial discussion of the term ,'| s6 6.9. Armat: v. Olark 
2Q OMOl. otto the Divicpnal Geert bad that recline rcs ce pam 
the Road Trafo Aos 1080, s. 15 (1). Bee Lord Goddard O.J. Pa p. 

Tt Ses now 6.9. ‘Cannabis "; Report by the Advisory Committee on Drug 
Dependence (1968) H.M.8.0. 4 Z 

13 Estimated in several studies at approximately 90 per cent. for heroin addicts. 

T0 ¢.g. All Saints Hospital, Bi 

so s.g. the Alpha Unit at St. James's Hospital, Portamouth, Phoenix House, 
London, Suffolk House, near Uxbridge 

B: a, fof the Mimo of Draga Act ITI, re relates to research, but ‘'. . . the level 
of likely expenditure . not expected to be more than £10,000 in the first 
soat or twos! (Explanatory and Financial Memorandum to the Bil, p. 5.) 
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Would we in fact benefit from powers authorising spot checks on 
school pupils? ® <A sociological investigation of drug-taking among 
schoolchildren ® suggests that an intensive anti-drugs campaign in 
schools might be counter-productive. 

In several countries the efficacy of the possessional offence is 
being increasingly doubted. The Canadian Commission,™ in its 
interim report, recommended that its impact be reduced for all 
drugs and suggested a 100-dollar fme as a possible maximum 
penalty. In parts of America and Holland, and increasingly in this 
country, the police admit that the law on cannabis smoking is not 
rigorously enforced or enforceable, though on balance they favour 
its retention as an aid to checking trafficking. But, as the Le Dain 
Commission observed, the cost in individual and social terms may 
well outweigh its utility. 

The debate over the legalisation of cannabis cannot be dealt 
with in detail here. Suffice it to aay that the degree of controversy 
aroused cannot plausibly be attributed to the drug’s intrinsic 
properties; nor should it revolve around a primitive and statistically 
dubious progression argument. There are more fundamental issues 
involved, such as attitudes towards the enforcement of morality; the 
economic and social ethic of a technological society, and generational 
conflict. 

There is surely much to be said for squarely facing the fact that 
drug-taking in one form or another is bound to continue—in all 
probability to increase—and to formulate future policy accordingly. 
Mere exhortations to stamp out the “‘ scourge ” of drug addiction 
simply serve to impede a realistic assessment of how a society, itself 
alarmingly ‘ pill-oriented,’? can come to terms with drug abuse. 

The Rolleston approach has been Britain’s major contribution. 
Admittedly, it is unlikely to prove as successful with the bulk of 
today’s addicts as in the past, but the experience of other countries 
with more severe penal and treatment provisions is not, on the 
whole,* encouraging. Whilst there is a case for stricter measures of 
detention and treatment for some, we should not reject the notion 
of the “ stabilised addict,” or disparage maintenance therapy as an 
admission of failure. 

There is a danger of attaching disproportionate significance to 
the number of addicts, instead of concentrating on who they are 
and how dependence affects their behaviour. For many, a degree 
ta Modioal Inspection (Hvi ; 

No. ga. cols. Uo 18h; eT ee LO bee ae 508, Ho! Bi cole Mei. 
83 R. 8. P. Wiener, Drugs and Sochoolohidren, (1970). 

H The Le Dain Commission, see n. 56, supra. ə American National Com- 
mission on Marijuana and Drug Abuse has recommended that private possession 
of marijuana and distribution not involving profit should no longer be criminal 
offences (The Times, March 28, 1972). 

83 Japan's use of compulsory measures to combat war amphetamine abuse is, 
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of dependence is a prerequisite of effective social functionmg. There 
is equally a danger of distorting the overall drugs picture by 
equating addiction with heroin addiction. Meanwhile, we have a 
new Act which may be cautiously welcomed, as long as we acknow- 
ledge that its effect will inevitably be marginal. Its shortcomings 
are largely reflections of our ignorance in the field; emotive and 
irrational judgments deeply embedded in society, and the inherent 
limitations of legal controls.* 


H. Tryr.t 


* I would like to thank Dr. B. Hargrove, of University College London, for his 
encouragement and many helpful comments. Responmbility for any errors, and 
for the views 


is entirely my own. 
+ w.a. (Oxon), L.W. (Lond.); Laetiter in. Daw; University of Durham. 


AMERICAN LEGAL EDUCATION: 
REFLECTIONS IN THE LIGHT OF 
ORMROD * 


THE next two years show every sign of being vital for the future 
of legal education in both England and America. In England, 
presumably, there will be some decision on the recommendations 
of the Ormrod Committee Report * within the next few months. 
In the United States it will also be an active period. The Ford 
Foundation recently convened a meeting to discuss the Report 
on the Future of Legal Education undertaken by the Association 
of American Law Schools. (The basic recommendation of this 
group, incidentally, is that law school should be reduced from 
three to two years.)* By the end of 1978 the Carnegie Commission 
on Higher Education will have issued its report on legal education. 
In the meantime, the American Bar Association’s Section on Legal 
Education and the National Conference of Bar Examiners are to 
issue significant reports on accreditation of law schools and a 
national bar examination respectively. 


Law IN ENGLAND AND AMERICA 


But, “ so what?’’ you may say. Is there merit in attempts to 
draw analogies between English and American legal education? 

The law plays a very different role in England and America. 
So does the lawyer. So, mevitably, does legal education. This 
seems axiomatic. Those of us who have been reiterating the point 
over these last few years have at times been accused of reiterating 
the obvious. But I am prepared to wager that the obvious will by 
no means be entirely apparent to all of those—both English and 
American—participating in the joint meetings between the 
American Bar Association and the Bar Council and Law Society in 
July. I fear we shall all be subject to more than our share of 
painful platitudes about the “ bonds of the common law binding 
together the English-speaking peoples.” 

Yet at the same time—for a number of reasons, but particularly 
in the light of the Ormrod recommendations—I would argue that 
in the next few years there may well be a remarkable rapproche- 
ment between legal education in the two countries. Comparisons, 
therefore, are timely, at least in considermg the basic rationale 


1 Extracts from a University of London Public Lecture, delivered at the London 
School of Boonomics on May 6, 1971. 

a Wen of the Committee on Education, Omnd. 4595, March 1071. 

3 -B., Treining for the Public Professions of the Law, 1971, mimeograph. 
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of legal education in the two countries, and the rather similar 
pressures which are shaping it. 


THE UNIVERSITY IN ENGLAND AND AMERICA 


Some of the reasons for the rapprochement are unrelated to legal 
education per se. They go more to inevitable developments in 
western industrialised societies. The advent of television and the 
jet plane, together with the internationalisation of the Press and 
academic life, have meant that student images and symbols travel 
remarkably rapidly, creating a similarity among student 
expectations from country to country. 

There is also the undeniable fact that the role of the English 
and the American university is growing increasingly close. In the 
1950s the typical American university was radically different from 
the English university. The English scene in higher education 
was dominated by Oxbridge, and Oxbridge, in turn, was dominated 
by what seems, only twenty years later, a quaintly nineteenth- 
century view of academic life. To suggest, for instance, that the 
university should train rather than educate was a heresy. 

Some of this attitude was, it is true, also characteristic of under- 
graduate education in America in the 1950s. The ‘‘ Ivy League ” 
still regarded itself as ‘‘ the cradle of the nation ’’; the liberal 
arts college was in full flower. But the bulk of American higher 
education was purposive. The typical university—private or 
public—was preparing students for careers. Law schools were 
primarily to tram lawyers. 

‘What has happened in the last twenty years, has been that the 
English concept of higher education has come much closer to 
the American norm. The establishment of the new universities, the 
upgrading of the technological universities, the increasing politici- 
sation of the University Grants Committee, the Robbins Report, 
the acceptance of “the Tech ” and the teacher-training college 
as almost legitimate parts of higher education, have all made the 
English scene more familiar to the American observer. 

I sense, too, that even the older English universities have 
become more openly “ vocational.” ‘* Scholarship for its own 
intrinsic value”? has a dated ring. It could never really have 
survived Robbins. No society can afford to put the money into 
higher education which this country now does, and still pretend 
that higher education is solely to ‘‘ broaden the mind.” There is 
also the basic conflict between the acceptance of higher education 
as a right for all (implicit in Robbins) and the é¢litist educational 
purpose of university teaching designed for a minority, which had, 
up until then, been the tradition in England. 

The present time, however, is one of transition. If Ormrod is 
implemented, and, if for all practical purposes, the law becomes a 
graduate profession, the English law school will become increasingly 
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purposive. In this sense, Ormrod is following in the footsteps 
of Todd * and Fulton.” All these reports represent a step towards 
professionalism and away from amateurism; a movement which 
involves making the teaching of professional skills in a university 
an almost respectable endeavour. In short, if Ormrod is imple- 
mented, the purpose of legal education in England and the United 
States will become more similar. 

Such a statement does not mean, of course, that the future 
American and English lawyer will be interchangeable. The different 
histories and functions of lawyers in the two countries promise 
continuing and important distinctions. This is particularly so in 
considering the élite of the élite, the large firm corporate lawyer 
in America and the barrister in England. Yet the reiteration of 
the differences among élite groups (and élite law schools) in the 
two countries can itself be misleading. 

Tronic as it may seem, at the grass roots, the typical English 
lawyer has a profile surprisingly similar to the typical American 
lawyer. Indeed, if the legal profession becomes a graduate one 
in England, the perspectives of Anglo-American comparisons may 
have to be altered. Instead of looking at those handful of élite 
American Jaw schools all English academic lawyers know about, 
or even those fifty or so the cognoscenti have heard of, one should 
perhaps ask questions of the 120 law schools most of my colleagues 
at Yale have never heard of. For the clientele the better of these 
120 schools cater for parallels of those English lawyers 
who, in the past, have not been to the university, but have passed 
into the profession through articles. 

Thanks to the late lamented Prices and Incomes Board, we now 
know what the typical English solicitor does with his time. He 
is not busy on the telex to New York negotiating some new stock 
option, nor even lounging in his Paris office discussing the finer 
points of patents legislation in the Common Market. For the 
average solicitor nearly 56 per cent. of his income comes from 
conveyancing and almost 14 per cent. from probate and adminis 
tration, and probably about 5 per cent. from negligence work. 

The typical American lawyer has rather wider interests but not 
appreciably so. Once again, images are misleading. The typical 
American lawyer is not sitting at the right hand of some captain 
of industry, nor is he serving in a Legal Services Office in the 
ghetto. 

The average Florida lawyer, for instance, earns nearly 20 per 
cent. of his income from conveyancing; and more than 20 per cent. 
from probate and administration. He differs from the typical 
English solicitor mainly in that a further 18 per cent. of his income 
comes from negligence work. In South Carolina, the same three 


4 Report of the Royal Commission on Medical Education, Cmnd. 8569, 1968. 
5 Report of the Committee on the Civil Service, 1968-68, Cmnd. 8638. 
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areas—conveyancing, probate and personal injury—provide the 
basic income of no less than 80 per cent. of the Bar. And even 
in more industrialised states the situation is similar. Conveyancing 
is the primary source of income for 25 per cent. of practitioners 
in Pennsylvania and 26 per cent. in New Jersey. Probate is respon- 
sible for 24 per cent. and 20 per cent. of incomes respectively in 
these states, and negligence for 15 per cent. and 27 per cent. 
respectively.° 

With the exception of ‘‘ running down ” (P.I.) cases, then, the 
“ typical” American attorney is not appreciably different from 
the “ typical ” English solicitor. In terms of professional structure, 
too, the differences are not so great. The only difference is that 
the typical English solicitor is, contrary to all the prejudices, more 
likely to be organised in a partnership. Incidentally, contrary to 
old wives’ tales, he will be earning—in buying power—as much as 
his American equivalent.” 

I have allowed myself what is, in a sense, a digression, to 
emphasise the parallel nature of the least studied parts of the two 
professions. But I also raise these issues because it is for these 
‘“‘ typical ” solicitors that the Ormrod Report is going to cause 
radical change. 


Tur GROWTH OF COMPULSION IN AMERICA 


We learn from the Ormrod Report that about 95 per cent. of those 

going to the Bar have degrees, with 85 per cent. of them having 

read law. In contrast, less than half of those becoming solicitors 
have law degrees. Compulsion is coming to solicitors as it has 
during the last fifty years to the typical American attorney. 

Indeed, it is eminently worth looking at what has happened in 

American legal education for the average practitioner as a fruitful 

basis for comparison with current educational possibilities in 

England. 

It frequently comes as a surprise to American lawyers—both 
practitioners and academics—to discover how recent the develop- 
ment of the formal structures of legal education is. Bryce’s remark, 
in the American Commonwealth, that he did ‘ not know if there 
is anything in which America has advanced more beyond the 
mother country than in the provision she makes for legal educa- 
tion? is now well known. But what is far less well known is 
that in the eighties and nineties, when Bryce was writing, the vast 
majority of American lawyers had no university training at all, 
6 For more detailed analyses of these , 860 Btevens (ed.) Law Sohools and 

Law Students, Chap. E TTo be published 1978. 

T In 1965 the median for the solo practitioner in Florida was $14,000. In 1970 
the median income of a solo practitioner in England was £4,075 (ın London 
£4,501). In South Carolma it was $15,000. Of course salaries are not 
meaningful in terms of exact exchange But, if one relates them to national 
a e incomes, in relative terms the English solicitor proves to be financially 
in at least no worse position then the typical American attorney. 
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either in law or any other subject. A significant number of states 
did not even require apprenticeship. (Indeed in 1890 only twenty- 
three did.) None required attendance at a law school. The 
situation was appreciably more fluid than the English scene today. 
Indeed, this flexibility was one of the things which so attracted 
Bryce.’ 

But the corollary was that the law schools were lai is largely 
true in England today) for a handful of the élite. Persons still went 
into practice directly from high school, after passing the most 
rudimentary of Bar exams. It is true that the recognised form of 
training for the Bar was through apprenticeship. Law schools 
thrived through their own intellectual rigour and excitement. But 
with regard to most lawyers, the public was protected, or com- 
petition discouraged—depending on your perspective—by Bar 
examinations. 

Two important forces were to change this. The one was the 
American Bar Association (A.B.A.), founded in 1878, whose pur- 
poses included the “‘ raising of standards in the profession.” The 
second force was the Association of American Law Schools 
(A.A.L.S.), which broke off from the A.B.A. in 1899, and was the 
academic lawyers’—or rather law schools’—trade union. 

From early in its career the A.B.A., representing the élite of the 
profession,’ was convinced that law schools were a “ good thing.” 
The A.B.A.’s first battle was to try to persuade state legislatures 
and supreme courts—who controlled the regulations—that time 
spent at law school should be taken into account in the length of 
apprenticeship to be served. In 1802, for instance, the A.B.A. 
took the line that no one should be allowed to practise law who 
had not spent two years either apprenticed or at law school; a 
figure advanced to three years in 1897. 

Meanwhile the A.A.L.S. was getting under way. Not sur- 
prisingly, from the beginning it was uninhibitedly restrictive. It 
would admit to membership only those law schools who had two- 
year programmes and who admitted only those who had graduated 
from high school (i.e. had O levels). These were scarcely devas 
tating criteria. Nevertheless they were high in terms of standards 
of the time. The interests of the A.B.A. and the A.A.L.S. co- 


3 After praising the l schools, he added: ‘ Here at least the principle of 
demand and supply works to perfection. No one is obliged to attend these 
coarse in order lo obtain admission to practice, and the r] examinations are 
generally too lax to require elaborate preparation. But the instruction is found 
so valuable, so hel mee rofesional success, thet young men the 
lecture halls, willingly two or three yedts in the ecisntific y of 
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incided. Both wanted a graduate, or more properly, a post- 
graduate, profession; both wanted lawyers as a narrow élite. 

But, even then, things moved slowly. By 1917 there was still no 
jurisdiction which required attendance at law school. Thus the 
A.B.A. and the A.A.L.S. in that year set out on a final determined 
effort to change the face of American legal training. This culmi- 
nated in 1919, when the A.A.L.S. packed the A.B.A. meeting and 
voted through the establishment of a Committee on Legal Educa- 
tion, chaired by Elihu Root. The Root Committee worked out a 
compromise. It announced that ‘‘ only in law school could an 
adequate education be obtained ”? and that everyone should have 
two years in college before law school. But as a sop to less élite 
parts of the profession, it was agreed that four years of part-time 
law school could be treated as the equivalent of three years of law 
school. 

The A.B.A. revelled in the Report. William Howard Taft took 
the apparently neutral position that the Report involved nothing 
less than ‘‘ saving society from the incompetent, the uneducated, 
and the careless ignorant members of the Bar.” But other A.B.A. 
worthies were less guarded. A delegate from West Virgina argued 
forcefully in favour of pre-Law College training ‘‘ where proper 
principles are inculcated, and where the spirit of the American 
Government is formed.” The “ influx of foreigners ’’ into the 
cities consisted of ‘f an uneducated mass of men who have no con- 
ception of our constitutional government.” Root himself felt that 
two years of college would ensure that prospective lawyers ‘* will 
be taking in through the pores of [their] skin, American life and 
American thought and feeling.” A New York delegate defended 
the college requirement with less sophistication: it was “ absolutely 
necessary ’? to have lawyers “ able to read, write and talk the 
English language—not Bohemian, not Gaelic, not Yiddish, but 
English.” It was a sad day for the minority groups. 

Of course things did not change overnight. Contrary to some 
mysterious belief in this country, the United States is in fact, in- 
nately, the world’s most inefficient society. Change took time. 
But the proposed requirements of college education before law 
school, and of a compulsory university legal education for all 
lawyers, gained increasingly in currency. The Root proposals were 
pushed in a series of meetings in 1921 and 1922. Meanwhile, during 
the twenties it became increasingly common for law schools to 
have three-year programmes, and an increasing number had pre- 
Law College requirements, although the States were slow to follow 
suit with their requirements.1° 

The urge to keep out Jews, immigrants and “ the ethnics ” 


cea nine jurisdictions hed no requirements at all for practice of the law 
meek passing ba Dar teminata 87 jurisdictions allowed law sohool or 
apprentoeship as alternatives. Only four jurisdictions required any attendance 

at law L 
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might ultimately in itself have made the American legal profession 
a graduate one. But the A.B.A. and A.A.L.8. had to work through 
State legislatures. Their urgings were not, however, the decisive 
factor. The professionalisation urges of the twenties became 
reality in large part because of the financial stringencies of the 
Depression. Restriction of numbers became a battle cry in law, as 
in other professions, whose incomes declined rapidly in the 1980s. 
It was argued that “ overcrowding ” at the Bar would be solved 
by making everyone go to college and law school. 

By the end of the Second World War, then, apprenticeship had 
been abolished im fifteen States. Today, entry to the profession via 
apprenticeship is possible in theory in only a handful of States— 
and in practice is virtually unknown. For all practical purposes, 
every jurisdiction except one requires attendance at a three-year 
law school, and thirty-eight jurisdictions require at least three years 
of college before law school. In the 1080s it was still possible for a 
lawyer to be admitted without any university education, Today the 
budding lawyer must effectively take seven years of formal university 
education. Law had become a graduate or post-graduate profession. 


Lessons TO BE LEARNED FROM THE UNITED STATES 


I have spent this time describing the work of the typical attorney 
and the evolution of the compulsory aspects of the American legal 
education, partly because the evolution is poorly known." But, 
with the possible implementation of Ormrod in the offing, there are 
parables and morals to be drawn from the American experience. 


PROFESSIONAL TRAINING AND PROFESSIONAL CONTROL 


The first moral is that compulsory law training in the universities, 
whatever its merits, brings the threat of even greater professional 
control. A powerful élite profession is not likely to hand over 
powers of admissions to a group of academics over whom it has no 
control—at least, not without a fight. 

Of course the Ormrod Report was not only aware of this, but 
sophisticated in handling it 1#: “‘ It is vital to the success of our 
proposals that there should be mutual trust and respect between 
all concerned with legal education.” And of the proposals them- 
selves the Report added: <“ Legal education will be in the hands 
of professional educationalists, whereas the profession itself can 
never be more than enlightened amateurs who can only give part- 
time attention to its problems.” As a good trade unionist, my natural 
instinct is to enthuse over such sentiments. For the success of the 


11 I have attempted to fill in some of the “ Two Oheers for 
1670,” in Law tn Amerioan History, Sonal aa Monin Ak and Bernard Bailyn, 
, 1972, pp. 404-448. 
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proposals, however, I can only say that I hope the statements are 
realistic. I have in my mind the nagging doubt that Max Weber, 
with characteristic insight, sowed in relation to the allocation of 
prestige in the English legal system. Weber described a system 
where, unlike the civil law countries, prestige was allocated to the 
judges and leading practitioners, rather than to the professors.** 
The prestige of academic law in England has undoubtedly risen over 
the last few years, but will the profession really be prepared to 
abandon the Bar exams and the system of exemptions and 
hand over control of the syllabus to the universities, subject only to 
the teaching of five core subjects? 

It is here that I wish to draw morals from the American tale. 
Even the best American law school is strangely confined by profes- 
sional pressures. It is true that the structural standards laid down 
for law schools by the profession were modelled on the requirements 
of Langdell’s Harvard of the 1870s, but they now bind all. Hven 
the most élite of the schools must have two fifteen-week terms (or 
their equivalent). The wording of some state requirements is such, 
for instance, that “ class hours ” has been used to veto programmes 
of individual research, which some of the leading law schools have 
been seeking to develop. 

It is true that at the leading universities the pressures are subtle. 
Yet even in these days when it has become fashionable for students 
to deny any intention of entering traditional areas of the law, the 
evidence in practice belies the claim. The Yale Law School Catalog 
reads rather like a New Statesman competition—with a prize for the 
most unlikely course title. But in a recent study of what courses 
students took, it emerged that 90 per cent. of the choices were for 
traditional and vocational subjects appearing on the Bar examina- 
tions. And recent empirical studies at Yale and several other 
schools * shows that 99 per cent. of students at American law 
schools still plan to take their Bar exams. 

If one passes to regional and local schools, however, the control 
of law school curricula by the Bar becomes even more obvious. 
Everyone has his favourite story of a law school dean, fired when his 
students consistently did poorly in the Bar examinations, rather in 
the proverbial way the coach is fired after a bad football season. 
And at the level of the proprietary or unaccredited school, no pre- 
tence of academic goals is even made. The only purpose of study 
there is that of passing the “ local Bar.” 

I am not saying that all this is directly relevant here. But 
supposing the legal profession does not accept the logic of Ormrod, 
even the Report conceded that ‘‘ the gap between the academic and 
the professional bodies ° might widen. This would then lead to 


14 M. Weber, On Law in Hoonomy and Sooisty, od. M. Rheinstein, Cambridge, 
Mass., 1954, pp. 106-204. 
18 Bee n. 6 above. 
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“ some form of specification.” 1° At that stage there may arise the 
unenviable choice between direct control over the contents of the 
curriculum or indirect control through professional examinations. 
Given this choice, it may be that tough professional exams 
and no direct control over the curriculum is to be preferred. The 
subtle influences over the leading American schools are, I suspect, 
not so bad as the direct control of curriculum by the professional 
bodies. Abolition of the Bar exam coupled with a compulsory 
degree—unless it is accompanied by complete trust and respect— 
will make the last situation worse than the first. There could be 
more professional control than there is today. 


Tse DANGERS or UNIFORMITY 


If Ormrod is implemented in full, there may yet be another moral 
to be learned from the American experience. For, in transferring 
formal legal education from the law office to the university, Ameri- 
can legal education has been saddled with a type of uniformity or 
conformity which, to different groups, at different times, has proved. 
particularly irksome. 

I have already attempted to describe the rising formal structures 
which have engulfed American legal education. As part of the 
crusade to “‘ raise standards,” the professional élite enlisted the 
help of the Carnegie Foundation. But unlike the Flexner Reports 
which called for a uniform medical education, the two Reed Reports 
——published during the 1920s—suggested a series of different types of 
law school, catering for different segments of the community and, 
more importantly, serving different interests within the legal 
profession. 

The professional leaders of the 1920s were outraged by the Reed 
Reports. They insisted that the profession was monolithic, or, at 
least, unitary. Every lawyer must be treated alike and trained 
alike. The skills needed in any branch of the profession were 
identical. And soon. Perhaps they were right. It certainly sounds 
on the surface like a red-blooded all-American democratic approach. 

But I have my doubts. As you are no doubt aware, there has 
been not a little student dissatisfaction with the American law school 
over the last few years. Even the Chairman of the A.A.L.S. 
Curriculum Committee has recently said 17: 

‘* Fundamental changes must be made soon. It is not only that 
law students over the country are reaching the point of open 
revolt, but also that law faculties themselves, particularly the 
younger members, share with the students the view that legal 
education is too rigid, too uniform, too narrow, too repetitious 
and too long.” 


18 At p. 47. 
17 Meyers, ‘‘ Report of Charles J. Meyers,” A-A.L.8., 1968 Annual Masting 


3, p. 8. 


May 1972 AMERICAN LEGAL EDUCATION ~ 251 


As an unreconstructed élitist, my guess is that the complaints 
are different in different types of school. In the so-called national 
schools, students are irritated by the largely uniform teaching 
methods, the absence of effectively supervised research, the still- 
dominant large class, and the frequent absence of intellectual 
challenge—at least after the first year. The truth is that the good 
students at the good schools have outgrown the syllabus. At local 
schools, however, the irritations may be very different. There may 
well be resentment against the case method—but more because it 
teaches method rather than substance, and because the substance is 
national rather than local. 

One of the tragedies of modern American legal education is the 
feeling of the need to conform. National schools feel they must not 
be too different from their neighbours; the local school feels it must 
project a national image. They all feel obliged to assume a homo- 
geneous legal profession. The idea of tracking, or different roles 
for different schools, is still regarded with suspicion. (And who— 
after all—wants to be thought of as No. 2?) Yet, I would argue 
that this thirst for uniformity has undermined many creative 
reforms and has had an overall inhibiting effect on American legal 
education at all levels. 

The American legal profession is not monolithic. It is a congeries 
of professions performing services for a pluralistic society. There 
are thus those who are beginning to question whether each law 
school should offer the same subjects; indeed—the same programme. 
There are those who are suggesting that there should be differing 
programmes in the same schools. Perhaps some schools or pro- 
grammes should be oriented to private practice; others geared to 
the public interest. Perhaps some should be oriented to academic 
research; others to serving some specialised part of the community 
or profession. I am sufficiently heretical to suggest that it may 
not even be neceasary for every law school to have terms of identical 
length—and even the norm of a three-year degree course should not 
necessarily be sacrosanct. 

Will this be a problem for England? If every English lawyer of 
the future is to be a graduate, does that mean he will be subject to 
the same type of law degree? Will a time ever come when six years’ 
training for a solicitor and five for a barrister will seem too long? 
(This may be tied in with a still broader issue—what will the role 
of the lawyer in England be?—a subject largely ignored by the 
Ormrod Committee.) Is the English legal profession monolithic— 
or like the United States, are there really a series of legal 
professions ? 

In England not all law students will necessarily be law lords or 
partners in City firms. What needs to be accepted is that institu- 
tional preparation for practice of law, whether for a future Q.C. or a 
country solicitor, can be an intense and exciting intellectual experi- 
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ence. In this regard, I think it a pity that Ormrod twice passed over 
the issue of specialisation. (Indeed Ormrod seems to me to have 
ignored the content and purpose of legal education with studied 
care.) For if one regards general practice as a speciality in its own 
right, a view gaining ground within medicine in both England and 
America, the acceptance of even a limited form of specialisation 
could encourage various interpretations of legal education. 

I realise that one of the most attractive aspects of English higher 
education is a relative uniformity of standards. I am sure that 
social mobberies between universities still exist, but at least tradi- 
tionally a B.A. or LL.B. from University X implied standards 
similar to a B.A. or LL.B. from University Y. It would be sad if 
this were to change. But it would be even sadder if English univer- 
sities, having gained a monopoly of English legal education, were to 
fritter that victory away by being obseased with uniformity. 

So far I have talked about one aspect of Ormrod which may—in 
the light of American experience—give concern; will the profession 
really be prepared to let the university law achools develop intellec- 
tual milieux of their own; and then the related question—will the 
universities have sufficient internal urge to push forward with their 
own perceived purposes? I should now like to raise the issue of 
in-service training. 

Ix-Sravice TRAINING AND CLINICAL LEGAL EDUCATION 
In passing directly to this, I rather sadly pass over the split recom- 
mendations on vocational training—partly because I assume the 
hostility of the Law Society will ensure the success of the minority. 
But unanimity was at least attained on the need for some in-service 
training: the retention of pupillage for barristers and a limited 
practising certificate for solicitors in lieu of articles, 

As I suggested earlier, the American legal establishment, in its 
drive to eradicate the inferior practitioner, drove out any whiff of 
contact between law students and clients. Law students had been 
rescued from the law office and the then new breed of superman, the 
academic lawyer, was determined to make the break a clean one. 
Langdell, Ames and Pound took the view that by exposing students 
to appellate cases—the distinguished or notorious case method 
depending on your perspective—they were in fact exposing students 
to the ‘ real world.” Pound analogised the situation of a student 
looking at cases to that of the biologist peering through his micro- 
scope at specimens. But from the time of the Reed Report on, there 
have been mavericks wondering whether perhaps the American law 
school has not gone too far in isolating its students from the real 
world. 

During the last few years, there have been increasing cries from 
law students in America demanding more clinical experience. In 
part this has been stimulated by social pressures in the “ real ” 
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world, not specifically related to legal education. In part it has 
been related to the overlong and overstructured nature of higher 
education in America. But many academics, even if not the typical 
practitioner, are now more reconciled to the idea of some clinical 
experience. They may find it difficult to accept that the clinical 
experience would occur as part of the law school training, but I 
suspect the idea of a limited practising certificate—as envisaged by 
Ormrod—wonuld seem strongly attractive. 

If the American analogy is at all relevant, we may envy you the 
in-service arrangement. The current American solution could not be 
more absurd. The good student goes off to clerk for a judge, or to 
work for a prestigious law firm or some government agency. To a 
greater or lesser extent all these provide a form of in-service training. 
The poorer student, who needs in-service training most, goes to work 
for an indifferent firm or even goes out to practise on his own at 
once. Most of us would happily shorten the length of law school 
in return for your solution. 


Two Oren Ports 


I have tried, then, to draw three analogies from the United States, 
with respect to the recommendations of the Ormrod Report. But 
if there is any validity in American analogies, I should mention two 
other matters which are dealt with only tangentially in the Report: 
teaching and research. For here, too, I suspect the increasing 
similarity between the systems is greater than the increasing 
divergencies. 


Law teaching 


As a profession we academic lawyers have been remarkably 
vague as to what rationale we think underlies legal education. One 
does not have to go far into the literature to hear rather extravagant 
claims, not only for legal education described as a vehicle for 
professional success, but equally for law study as “‘ liberal,” 
“ humanist,” ‘* the core social science ”’ and so on. 

But when you begin to unpack these concepts many of the claims 
seem somewhat thin. One should not be surprised about this—the 
whole theory of legal education and the nature of legal skills is a 
difficult and largely unexplored one. And perhaps for this reason 
Ormrod asserts the tripartite nature of legal education, rather than 
arguing it: ‘‘ intellectual training ... much teaching of sub- 
stantive law and a general liberal education.” But of these three 
the first is thought the most important—the intellectual process of 
“ thinking like a lawyer.” 

I suspect few American academics would disagree with this; 
teaching students to think like a lawyer is the most obvious purpose 
of American legal education. But, looking at the history of the 
American law school, as a rationale “‘ thinking like a lawyer ” was 
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arrived at late, and, the uncharitable would say, by default—a by- 
product of the development of the case method of teaching, which 
in turn was part of Langdell’s modernisation of the Harvard Law 
School, begun im 1870. 

There is evidence to suggest that English legal education is 
moving towards greater reliance on the case method of teaching. 
Thus this may be an appropriate moment to stop to ask the cost of 
this move. Both Redlich—in his famous study of the case method 
—and Reed in his two reports, pointed out many of the defects: a 
superb system when used by a great teacher, but perhaps not 
“otherwise; excellent for the good student, but not for the weaker 
one; an encouragement to the production of books of materials but 
a discouragement to scientific studies and of treatises about the law; 
and finally, they alleged, the case method tended to make lawyers 
look at law as “a wilderness of single instances,” rather than as a 
coherent whole. To these complaints, our students have added, in 
recent years, the charge that the case method is a form of 
psychological warfare. 

I am not suggesting that all these dire consequences will sud- 
denly flow from an emphasis on the “ thinking like a lawyer ” 
approach to legal education. But when the Ormrod Report says 
“ the curriculum must therefore be prototypical in character so that 
the student can apply the modes of thinking and the methods of 
research which he has learned in the study of a limited number of 
law topics to other fields as and when the occasion arises,” 18 I am 
vividly reminded of the Reed Report }*: 


“ American law [has become] for the student not a field to be 
surveyed broadly, but a thicket, within which a partial clearing, 
pointing in the right direction, is made. The young practitioner 
is then equipped, with (a so-called) ‘ trained mind,’ as with a 
trusting one, and commissioned to spend the rest of his life 
chopping his way through the tangle.’ 


The move from the primary purpose of law school as a means of 
transferring substantive knowledge to a process of training students 
to “ think like lawyers ” may in the end shorten law school and 
bring programmed learning to the profession. Since the 1980s, law 
students at the leading American schools have been alleging that 
three years is too long to go on to be taught to think like a lawyer 
—and the pressures are rising to shorten the length of the law degree. 
The case method, or at least the so-called Socratic method, is under 
attack; its intellectual purpose is achieved in well under three years; 
its ability to teach substance may well be queried. Ormrod appears 
to signal a similar shift in this country. That may be desirable. 


18 At p. 48, 
10 Traimng for the Public Profession of the Law, Carnegie Foundation, New York, 
1921, 
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But if it does signal a change, the shift should be a conscious one; 
the implications should be fully understood. 


Research 


Finally, I should like to take up the issue of research. At 
various points in the Ormrod Report, there is emphasis on ‘‘ psy- 
chology, sociology and criminology, and the other sciences.” *° 
Rather courageously, the Report compares the role of social sciences 
today to that of “ philosophy and history and even religion ” in 
the past.“ The need for inter-disciplinary research is put Aivat 
strongly: ‘‘ If it can be developed, it will put the legal profession 
into a strong position in the society of the future; if it is not, the 
profession will be in real danger of becoming a stagnant backwater.” 

Rather charitably, English advocates of iter-disciplinary 
research look to the United States as a place where such research is 
under way. In one sense it is true—in another it is over-flattering. 
The very nature of American Antitrust Law and Labour Law has 
compelled evaluation of the relevant laws in the light of principles 
of macro- and micro-economics. The political philosophies mherent 
in the Constitution have meant that constitutional law cannot be 
entirely divorced from political theary. But to assume that the 
interaction in these flelds is neat and harmonious—or even sophis- 
ticated—is kinder than it is entirely accurate. Many of us still 
sense that law and the social sciences are like two ships, passing in 
the night, but oblivious of one another’s existence. 

Thus, for instance, while the empirical study of the legal profes- 
sion and legal mstitutions has made some progress, and criminology 
and family law have made considerable progreas in their use of the 
social sciences, the overall development of the sociology of law is in 
its infancy. In terms of theoretical studies the American contribu- 
tion is depressingly small. Even in terms of empirical studies, there 
has been more talk than action.” 

But in one sense you are writing on a clean slate. And you may 
be able to do much better than we. With law as an undergraduate 
study, you may well be better placed to co-operate with other social 
science departments. While several American law schools today 


3° Ormond at p. 40. 

21 At p. 87. 

r a a cat Work at parsons lika migel, Kalen, 
Carlin, Conard eek. Th have all added greatly to our 
factual puis Be Bat É a cers Sau tions in some sense appear a 
mouse when one considers the mountain of rhetorio—from the claims of 
Professor Munsteburg at the turn of the century, through Llewellyn, are 
and the rest at Columbia in the 1020s, and then the Johns Hopkins 
with Cook and Yntema, to Moore, Clark, Hutchins at Yale in the 19908. Then, 
in the post-1045 period, Vig olcas ecien at Chicago, withthe] = 
arbitration projecta. Finally, in the 1960s, it was the time of the 
Foundation and the Russell Sage programmes for the study of law and “the 
social sciences. Perhaps we have now arrived; but the verdict is by no means 
certain. 
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claim social scientists as members of the law faculty, I would argue 
that it is a poor substitute for true inter-departmental co-operation. 

And, perhaps most vital of all, English law faculties have excel- 
lent faculty—student ratios—at least three times better than Ameri- 
can schools. (The A.A.L.S. only require 1 to 75 faculty—student 
ratio for accreditation.) The best schools have a 1 to 25 ratio. It is 
little wonder that American educators have talked of ‘‘ the unful- 
filled promise of legal education.” * With a 1 to 10 ratio you could 
provide the kind of supervision needed to bring students into 
empirical and other types of inter-disciplinary work. There really 
would be an opportunity “‘ to empiricise legal theory and, make 
empiricism more theoretical.” * 


CONCLUSION 
In conclusion, therefore, I would suggest that Ormrod is important 
not only for what it says, but what it represents. It may well be a 
watershed. If it is, in discussing its merits or demerits, I would 
argue that there are both warning notices and guide posts to be seen 
by looking at parallel American activities. 


ROBERT STevens.* 


28 Bee A. Goldstein, “ The Unfulfilled Promise of Legal Education,” in Law ina 
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ACTUARIAL ASSESSMENT OF DAMAGES: 
THE THALIDOMIDE CASE—II 


(Continued from p. 155) 


Tue Case ror REFORM 

Ir is proposed in the concluding sections of this part of the article 
to consider a number of proposals that have been made in recent 
years for changes in practice or law reform with the object of 
achieving a wider use of actuarial assistance in the assessment of 
damages. It should be borne in mind here that we are not 
concerned only with those cases decided by the courts (estimated at 
less than 5 per cent. of the total) but also with those settled by 
agreement. If the failure to employ actuarial methods has had the 
result of damages awards being arbitrary, inconsistent, and generally 
too low, then this is likely to be even more true in cases settled by 
negotiation than of those submitted to the jurisdiction of the courts. 

A number of possible reforms, all of which would require 
legislation, are considered below: 


(a) Periodical payments 

It has been suggested that in some or even all cases where 
damages fall to be assessed for continuing pecuniary loss, the court 
should award an annuity rather than a lump sum. This proposition 
is perhaps “ out of order ” in the context of this article since if 
adopted it would largely remove the need for actuarial assistance in 
the assessment of damages. There is nevertheless, in the writer’s 
opinion, a strong case on general grounds for the payment of 
damages as a periodic income rather than as a capital sum. If 
such payments were subject to regular review, adjustments could 
be made to allow for changes in the circumstances of the injured 
party, changes in taxation and changes in the level of wages or cost 
of living. A powerful argument for the award of damages as 
periodical payments in a fatal accident case was until recently that 
in making an award to a widow it would no longer be necessary 
for the judge to perform the distasteful function of assessing her 
remarriage prospects on the basis of personal attractiveness, since 
the periodic payments could be adjusted or terminated on re- 
marriage. This problem has, however, been largely removed by 
the Law Reform (Miscellaneous Provisions) Act 1971 to which 
reference has been made earlier in this article. William Phillips has 
discussed the case for periodic payments in articles in the Solicitors’ 
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Journal 1° and in Policy." He points out that they would avoid 
what he calls “ prophetic shortfall.” At present the plaintiff who 
lives too long suffers from the inadequacy of his award, while the 
plaintiff who dies too young is unable to enjoy the benefit of having 
been over-compensated. If damages for pecuniary loss were awarded 
in this way there would probably still be a lump sum award for 
non-pecuniary loss. The practicability of periodic payments to 
replace lump sum awards would hinge to some extent on the 
attitude of the insurance companies. 

The argument for periodic payments to which the Law Com- 
mission give greatest weight is the uncertainty caused by the courts 
having to make forecasta and the contribution which this fact makes 
to the delay m the settlement of actions. They conclude, however, 
that the objections to a periodic payments system outweigh the 
possible advantages and recommend as an alternative that the 
courts should be given the power to make a provisional award 
subject to an agreed time during which an application to vary the 
award could be made. 


(b) Statutory guidance on valuation bases 


It has been suggested that since the agreement of actuarial 
evidence is desirable on grounds of time and cost, this would be 
facilitated by statutory guidance to actuaries as to the valuation 
assumptions to be employed. 

The writer is of the view that the most that can be hoped for 
from the introduction of statutory guidance of this sort is the sub- 
mission in a high proportion of cases of agreed actuarial reports. 
There remains the difficulty, however, that unleas this reform is 
coupled with the ‘introduction of the further reform discussed in 
the next subsection, the actuary must be instructed to report on a 
wide range of alternative assumptions as to undetermined fact. 

A rather different approach has been favoured by the Law 
Commission and has led to their suggestion of standard actuarial 
tables referred to earlier. These tables should assist in the settle- 
ment of a large number of minor cases and it is also hoped that they 
would be of assistance to the courts in the more straightforward 
cases coming before them without the necessity of calling actuarial 
evidence. They would not remove the need for such evidence in the 
very large cases or in cases where the facts, for example with regard 
to earnings progression or taxation, are such as to render standard 
tables inappropriate, nor would the bases adopted for the purpose 
of these tables be binding on the actuary advising or giving evidence 
in any particular case. 


16 “ Barfa,” ‘‘ Periodical Damages for Loss of Earnings Capacity '’ (1965) 100 
8.J. 1002 

17 William ‘Phillips, ‘ Motor Insurance Premiums are too cheap,” Policy 
(January 1967). 
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(c) Split trials 

A more radical reform suggested as likely to achieve a more 
consistent and scientific pattern of lamp sum awards for damages is 
that the court should in the first place be required to determine only 
on liability and to make findings as to fact. Although an interim 
award might be made by the court at this stage the final assessment 
of damages should be referred to a later hearing of the court or to 
an expert panel or tribunal. Mr. Alec Samuels in an article in the 
Solicitors’ Journal ** suggested that: ‘‘ the trial judge could sit 
with an assessor, such as a court actuary. There could be a special 
tribunal consisting of a doctor, an actuary, a trade unionist and a 
social worker, presided over by a lawyer.” 

The idea of a court actuary has not, however, won much support 
and it would seem likely that the Law Commission may now prefer 
the concept of a court actuarial service to which reference could be 
made solely on the interpretation and application of published 
standard tables. The establishment of a iali 
tribunal was rejected by the Winn Committee 1° and their conclu- 
sions are supported by the Law Commission. 


CONCLUSION 


The writer comes finally to his own conclusions. It is perhaps 
presumptuous for an actuary to offer recommendations as to the 
manner in which reform should proceed in this field. It is sub- 
mitted, nevertheless, that the basis of reform should be a recognition 
that if a fair and scientific assessment of damages is to be made in 
future cases then so far as continuing pecuniary loss is concerned 
an actuarial valuation is required. The Law Commission’s recom- 
mendation that statutory recognition should be given to the 
relevance of actuarial evidence is therefore to be strongly welcomed. 
It should further be recognised, however, that the actuary as a 
professional valuer ought not to be expected to undertake his 
valuation within the constraints of present court procedure, least 
of all to amend his valuation or make further valuations under 
cross-examination in the witness box. The writer’s conclusion is 
that real progress will only be made if the assessment of the 
quantum of damages for pecuniary loss is determined separately 
from the primary litigation. The function of the court in the first 
instance could quite properly be limited to the determination of 
liability and the finding of facts on which the assessment of 
damages is to be made. The assessment of damages would become 
the subject of a separate hearing of the court. The court could then 
either approve an agreed settlement, or make its judgment with the 
assistance of either 

18 Alec Samuels, ‘‘ Assessment of ea '’ (1065) 109 S.J. 488. 


19 Report of the Committee on P Injuries Litigation, Omnd. 8601, 1068, 
July 1068. 
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(i) an agreed actuarial report, or 
(ii) actuarial evidence submitted in the normal way, or 
(iii) reference to a court actuary or actuarial service. 


If any of these reforms were introduced the demands on the 
actuarial profession could be substantial. It is perhaps appropriate 
to close the first part of this article with a quotation from William 
Phillips: “< If justice is to be done by our courts, let alone be seen 
to be done, the actuarial profession must bestir itself and be ready 
to play an important part.” 


Tue THALIDOMIDE CASE 


The case of S. v. Distillers Co. (Biochemicals) Ltd. is perhaps an 
ideal one to illustrate the practical aspects of submitting actuarial 
evidence, the problems of communication and the court’s attitude 
to such evidence. 

The case concerned claims on behalf of infants born deformed 
as a result of their mothers having taken the drug thalidomide 
during pregnancy. 

All of the uncertainties familiar to the courts in assessing dam- 
ages for continuing pecuniary loss were present in this case and 
accentuated by the fact that the two plaintiffs were infants. The 
future periods over which the uncertainties extended were therefore 
longer and, with regard to loss of earnings, no starting figures were 
available as is normally the case. 

The plaintiffs in the action, R. S. and D. J., were aged about 
seven and three-quarter years and eight and ihresauirter years 
respectively at the date of the hearing. The court was solely 
concerned with the quantum of damages as a result of a compromise 
agreement approved by the court whereby upon the plaintiffs 
unreservedly withdrawing all allegations of negligence against the 
defendants who had marketed the thalidomide drug, the defendants 
undertook to pay 40 per cent. of the damages agreed between the 
parties or decided by the court. It was decided that the two cases 
should be tried together in the hope that the judgment would assist 
in the settlement of other cases, since D. J., all of whose limbs were 
affected, was obviously in the top bracket of deformities, and R. S., 
whose arms only were affected, was in the middle range. It was 
necessary for the court to reach findings of fact as to the potential 
level of earnings of each of the plaintiffs having regard to the 
degree of incapacity, and to measure the loss of earnings by com- 
paring these findings with those as to the level of earnings which 
might have been attained in the absence of any deformity. In these 
circumstances it was necessary to submit actuarial evidence princi- 
pally in the form of tables, giving a range of figures in each case for 
the present value of 
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I. Special expenses and cost of special care and attention. 
Il. Loss of potential future earnings. 


With regard to I, it was assumed that payments would continue 
throughout the lifetime of each plaintiff, and with regard to I that 
earnings would cease at age sixty-five having commenced for R. S. 
at the age of twenty-two (assuming education up to University level) 
and in respect of D. J. at age sixteen. 

Since, without any findings of fact as to the level of the income 
loss and hence more than usual uncertainty as to the possible level 
of overall damages awards, it was not possible to make precise 
calculations of the effect of tax, these tables were produced in the 
first place on a gross basis. The tables submitted to the court are 
reproduced as Tables IA and B and ITA and B at the end of this 
article. 

In arriving at the present values in the tables it was necessary 
to make assumptions with regard to 

(a) Rates of mortality. 

(b) The rate of interest to be employed for discount purposes. 

(c) The allowance, if any, to be made for future increases in 
costs and level of earnings resulting from general economic factors 
such as inflation and increasing national productivity. 

(d) With regard to loss of earnings, the deduction to be made 
for ** contingencies ’’ such as temporary loss of earnings resulting 
from sickness, unemployment, trade disputes, etc. 

With regard to (a), since medical evidence was given that both 
of the plaintiffs could be regarded as having normal life expectations, 
the mortality rates employed were those of the English Life Table 
No. 12 Males, the latest published table of mortality of the United 
Kingdom general population. 

With regard to (d), a final deduction from ihe present value of 
loss of earnings of 2 per cent. m each case was made. 

With regard to (b) and (c), there is an interrelation relevant to 
the choice of appropriate assumptions as discussed in the first part 
of this article. The principal evidence submitted to the court was on 
the basis that an allowance should be made for the factors described 
in (c) above and that correspondingly it was proper to have regard 
to the high yields on fixed interest stocks at the times of the hearing 
and to the estimated yield on equity investments after postulating 
an assumed rate of growth. 

Professor Day gave evidence, which it is not proposed to describe 
here in detail, to the effect that the likely future annual rate of 
increase in the level of earnings resulting from the combined effect 
of inflation and increasing productivity could be taken as 6 per cent. 
per annum compound, and that the prices and dividends of ordinary 
shares could be expected to increase at the rather lower rate of 44 
per cent. per annum compound. These assumptions were incorpor- 
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ated in the actuarial calculations and the assumption made that 
two-thirds of the award in each case would be invested in equities 
showing a 44 per cent. per annum growth rate before capital gains 
tax, and one-third in fixed interest stocks. These assumptions gave 
rise at the then current yields to an overall gross discount rate of 
84 per cent. after making an appropriate deduction for capital gains 
tax on realised equity capital appreciation. 

In view, however, of the dictum of Lord Diplock i in the case of 
Mallett v. McMonagle, to which reference has been made earlier in 
this article, alternative figures were submitted, but not recommended 
by the expert witnesses, on the basis that future increases in earning 
levels should be ignored and ‘‘ interest rates appropriate to times of 
stable currency such as 4 per cent. to 5 per cent. should be adopted.” 
The values submitted in the tables on this approach were based on 
a gross discount rate of 44 per cent. per annum. 

The tables described so far were such as to enable the court, after 
reaching findings of fact as to the level of earnings loss and cost of 
special care, etc., to arrive at figures of present value based on the 
discounting of gross figures at gross interest. On the application of 
the principle in Re Gourley it was presumed that the calculation 
ultimately required was the discount of net loss after tax at net 
interest. 

There were therefore two distinct aspects of the effect of taxa- 
tion: first, the deduction of tax from the assumed future loss of 
earnings (but not from the cost of special care, ete.) and secondly, 
the deduction of tax from the gross discount rate. With regard to 
the first aspect, it was necessary to have regard to the plaintiff's 
likely tax position resulting from the assumption as to his future 
level of earnings and the further assumption was made in each case 
that in the absence of any deformity the plaintiff would have married 
and had a family of two children. With regard to the second aspect, 
it was contended that the award for both aspects of financial loss 
must be such that after tax on the investment income it would 
provide, by recourse to both net interest and capital, the net sums 
required year by year in the future. 

It was therefore necessary to submit further tables to the court 
dealing with these two aspects of taxation. The first, which is 
reproduced as Table IM at the end of this article, simply gave the 
multiplier to be applied to any selected level of annual earnings to 
give the net earnings after tax and was based on current tax tables. 
The second table, which is reproduced as Table IV, gave for alterna- 
tive ranges of assumed annual loss of earnings and cost of special 
care (which together give some indication of the likely overall 
quantum of damages) the increase factor to be applied to the gross 
discount value in order to convert it to a value on a net discount 

Tf the court were to seek to apply the actuarial tables submitted 
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it would have been necessary to make the calculations in the 
following stages: 
1. Make findings of fact as to 


(i) the net loss of earnings before tax, being the difference 
between the earnings assumed in the absence of any 
deformity and the assumed actual earnings, and 

(ii) the annual cost of special care and attention, etc. 


2. Enter Tables I and IL with the selected annual figures to 
arrive at the gross annuity values either on the preferred basis of 
8} per cent. discount with an allowance for inflation or on the 
“ Lord Diplock approach ” of 44 per cent. discount. 

8. Reduce the resulting annuity values for loss of earnings by the 
multiplier in Table DI to allow for tax on the earnings lost. 

4. Increase both figures by the appropriate multipliers from 
Table IV in order to convert from a gross to a net discount basis 
having regard to the tax liability on the investment income of the 
damages award. 

In his judgment, Hinchcliffe J. found that for R. S. the annual 
cost of special care, etc., was £250 and the assumed net loss of 
earnings before tax £1,500 per annum. In respect of D. J. he found 
that the annual cost of special care, etc., was £1,000 and the net 
loss of earnings before tax £1,600 per annum. 

The judge accepted that “‘ actuarial aids are sometimes helpful ” 
but went on to say that “ they are not the be all and end all of this 
difficult matter.” He said that he would look at the actuarial tables . 
submitted, use them as a guide, exercise great caution and do 
everything possible to avoid any overlapping. 

In possibly an oblique reference to the work of the Law Com- 
mission, Hinchcliffe J. was somewhat scathing: “‘ I get the impres- 
sion that the reformers would like an alteration in the law so that in 

assessing damages pecuniary loss would be itemised and based on 
pane calculations. That time has not yet arrived.” 

The global awards made by the court were not based on the 
expert evidence submitted. The award to R. S. was £82,000 and 
to D. J. £52,000. In his judgment Hinchcliffe J. purported to test 
these figures by reference to the actuarial tables and in doing so 
mentioned that the awards for general damages for loss of amenities, 
pain and suffering, etc., included in the respective figures of £82,000 
and £52,000 were £18,000 and £28,000. 

It is interesting to calculate the figures that would have resulted 
from an application of the tables submitted on the basis recom- 
mended by the expert witnesses and these calculations which are set 
out at the end of the tables appended to this article indicate a global 
award to R. S. of about £78,500 and to D. J. of £185,000. Even on 
the “ Lord Diplock approach ” the awards would have been about 
£40,500 and £77,500 respectively. 
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Clearly the principal reason for the shortfall in the awards to 
those recommended on expert evidence was the ruling of the court 
that it was not appropriate to make direct provision for future 
inflation. To the extent that the court tested its awards by the 
actuarial calculations it did so on the ‘‘ Lord Diplock approach ” 
but with a discount of 5 per cent. as argued for the defendants 
rather than 4} per cent. as suggested by the expert witnesses. It 
was also argued by the defendants that although on the principle 
in Gourley it was necessary to deduct tax from lost earnings, it was 
not appropriate to deduct tax from the gross discount rate. This 
argument was apparently accepted by the court and the test figures 
produced by Hinchcliffe J. thus represented a discount of net loss at 
gross interest. 

J. H. Preverr.* 


* Fellow of the Institute of Actuaries. 


APPENDIX 
TABLE IA 
Oost of Special Oare from age 16 for D. J. 
Annual Annuity Value Annuity Value 
Cost assuming 4% per cent, assuming 8% per cent. 
Discount Discount with 
allowance for 
inflation 
£ £ £ 
250 8,092 6,187 
500 1,884 12,278 
750 11,076 18,410 
1,000 14,768 24,546 
1,250 18,461 30,688 
1,500 22,158 36,920 
TABLE IB 
Cost of Special Care from age 16 for R. S. 
Annual Annulty Value Annuity Value 
Cost assuming 4% per cent. assuming 8% per cent. 
Discount with 
allowance for 
inflation 
£ £ £ 
250 8,582 5,984 
500 7,068 11,069 
750 10,595 17,988 
1,000 14,126 28,987 
1,250 17,658 29,922 
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TABLE ILA 
Loss of Wages from age 16 to age 65 for D. J. 
Annual Annuity Value ' Annuity Value 
Loss assuming 4k per cent assuming 84 per cent. 
Discount Discount with 
allowance for 
inflation 
£ £ £ 
750 10,474 16,755 
1,000 18,965 22,840 
1,250 17,457 27,925 
1,500 20,948 88,510 
1,750 24,489 39,005 
2,000 27,981 44,680 
TABLE IIB 
Loss of Wages from age 22 to age 65 for R. 8. 
Annual Annuity Value Annuity Value 
Loss assuming 4% per cent. assuming 8% per cent 
Discount Discount with 
allowance for 
inflation 
£ £ £ 
150 7,811 12,997 
1,000 9,747 17,829 
1,250 12,184 21,661 
1,500 14,621 25,994 
1,750 17.056 30,326 
2,000 19,494 84,659 
2,250 21,981 89,990 
2,500 24,868 48,928 
2,750 26,805 47,855 
8,000 29,941 51,988 
TABLE III 
Annual Wages Multiplier to give 
Net Wages 
£ 
750 1 
1,000 0-88 
1,250 0-89 
1,500 0-65 
1,750 0-68 
2,000 0°81 
2,250 0-79 
2,500 078 
2,750 O77 
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TABLE IV 
Plaintiff Gross Cost of Multiplier Multiplier to 
Discount Help plus to be be applied to 
Assumed Net Loss applied to Annuity Value 
of Wages Annuity in Table II 
Value in 
Table I 
44% Up to £2,350 1-86 1:38 
44% Over £2,250 1:85 1-50 
81% ` Up to £1,000 1-70 155 
D.J with an 
allowance 
for Over £1,000 211 198 
inflation 
44% Up to £2,750 1-87 142 
44% Over £2,750 1:38 1-65 
8i% Up to £1,250 1-78 174 
R. S. with an 
allowance 
for Over £1,250 2-16 2-15 
inflation 


CancoLarioxs or Awanps To R. S. ap D. J. Usora Tantas I ro IV 


For R. S. it was found thet the annual cost of special care was £250 and 
the annual net loss of earnings before tax was £1,500. The award for 
general damages was £16,000. 

For D. J. it was found that the annual cost of special care was £1,000 and 
the annual net loss of earnings before tax was £1,500. The award for general 


damages was £28,000. 


(a) 


Calowlations assuming an 8% per cont. discount with allowance for 
inflation 


R. 8. 


D. 


From Table IB, the value of cost of special care is £5,984. 

From Table IIB, the value of logs of wages (before tax) Is £25,994. 
From Table III, the net equivalent of £25,904 is 25,904 x 085 = 
£22,005. 

From Table IV, the multiplier for cost of special care to convert to 
net discount is 216 and the multiplier for loss of wages is 2-13. 
Therefore value of cost of special care is 216 x 5,984 = £12,925 
and value of loss of wages is 2:15 x 22005 = £47,504. 

Adding in the award for general damages of £18,000 produces a 
global award of £78,429, which compares with the actual award of 
£82,000. 

J. 
From Table LA, the value of cost of special care is £24,546. 

From Table ITA, the value of loss of wages (before tax) is £88,510. 
From Table III, the net equivalent of £88,510 is 88,510 x 0-85 = 
£26,464, 

From Table IV, the multiplier for cost of special care to convert to 
net discount is 211 and the multiplier for loss of wages ts 1-08. 
Therefore, value of cost of special care is 2:11 x 24,546 = £51,792. 
and value of loss of wages is 198 x 28,484 = £54,974. 

Adding in the award for general damages of £28,000 produces a 
Global award of £184,766, which compares with the actual award of 
£52,000. 
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(b) Calowlations assuming a 4% per cent. discownt on the “ Lord Diplock 
approach”. 

R. 8. 
From Table IB, the value of cost of special care is £8,582. 
From Table IIB, the value of loss of wages ET tax) is £14,621. 
From Table III, the net equivalent of £14,621 1s 14,621 x 0-85 = 
£12,428. 
From Table IV, the multiplier for cost of special care to convert to 
net discount is 1:87 and the multiplier for loss of wages is 142. 
Therefore value of cost of special care is 167 x 8,582 = £4,889 
and the value of loss of wages is 142 x 128498 = £17,648, 
Adding in the award for general damages of £18,000 produces e 
global award of £40,487, which compares with the actual award of 
£82,000. 


D.J. 
From Table IA, the value of cost of special care is £14,768. 
From Table ILA, the value of loss of wages (before tax) is £20,948. 
From Table III, the net equivalent of £20,948 is 20,948 x 085 = 
£17,906. 
From Table IV, the multiplier for cost of special care to convert to 
net discount is 1:55 and the multiplier for loss of wages is 1:50. 
Therefore value of cost of special care is 1°55 x 14,768 = £22,990 
and value of loss of wages is 1:50 x 17,806 = £26,709. 
Adding in the award for general damages of £28,000 produces a 
global award of £77,599, which compares with the actual award of 
£53,000. 


THE CONCEPTS OF “ PROPERTY,” 
“ TITLE” AND *‘ OWNER” USED IN THE 
SALE OF GOODS ACT 1898 * 


Tuere of the fundamental proprietary concepts, “ property,” 
“ title” and “ owner,” are frequently used in the Sale of Goods 
Act 1898. Of these, only “* property ” is defined by the Act, and 
the statutory definition,’ as we shall show, is incomplete. This 
fact, together with the absence of any statutory definition of “ title ” 
and ‘‘ owner,” means that these concepts can be understood only 
against the background of the general law of property in goods. It 
will be our submission that an analysis of these proprietary concepts 
against this background will disclose a more coherent view of the 
structure of the Sele of Goods Act and dispel some of the difficulties 
that have been thought to exist. 


A. Toe Tuase ELEMENTS INVOLVED IN A TRANSFER OF 
TaNGIBLE PROPERTY 


In the transfer of any tangible property, whether land or chattels, 
three elements are distinguishable, namely, the estate or interest 
which is transferred, the title to that estate or interest, and the 
evidence of that title. 


(1) Estate or interest transferred 


What rights are being transferred and what is their duration? 
In the context of land, the rights might be, for example, the feo 
simple, the residue of a 900-year lease, a life estate, or some lesser 
interest such as a perpetual easement. Similarly, im relation to 
chattels, although the range of interests recognised by the law is 
restricted, one needs to distinguish life interests, entailed interests 
and absolute mterests,* as well as various kinds of incumbrance. 
Whether the transfer involves land or chattels, therefore, its nature 
can be understood only when the estate or interest to be transferred 
is defined. 


* The following abbreviations will be used: 
8.G.A. Bale of Goods Act 1998. 
Atiyah Atiyah, The Sale of Goods, 4th ed. 

1 “ ' Property ' means the general property in goods, and not merely a specs] 
property '’—8.G.A., s. 62 (1). 

2 Bettlements of chattels are rare, though not unknown—aece the cases referred 
to in Crossley Vaines, Personal Property, 4th ed., pp. 4148. Entailed 
Ree aha Perma ret hyk BRO eine Tay ot Eropetty 

ot 1925. 
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(2) Title to that estate or interest 


Is there anyone who can show that the transferor’s title to the 
estate or interest is defective? The fundamental rule of the English 
law of property affecting title is nemo dat quod non habet.* Its 
effect is that, although a transfer may comply with the legal for- 
malities required for the transfer of the interest in question, it may 
yet fail to take effect because the transferor hag no title to transfer. 
It is equally possible, however, that the transferor may have a 
title, but one which is less than perfect. This follows from the 
elementary proposition of our law that title to tangible property, 

whether land or chattels, is relative. The title to such property is 
protected by the possessory actions, which require only that the 
plaintiff must have possession or the immediate right to possession. 
This principle, and the converse rule that, subject to very narrow 
exceptions, the defendant cannot plead jus tertti, mean that mere 
adverse possession of property confers a title which is good against 
all the world except a person who can prove a better title, that is 
to say, a person with a continuing prior title. This notion of relative 
title permeates our law, and is one of the key concepts in the law 
of property, though in sale of goods, unlike conveyancing of land, 
it is frequently forgotten. Given such a concept, the phrase “‘ owner 
of property ’’ assumes significance only in relation to a particular 
issue with a particular person. This is revealed most clearly with 
regard to chattels in The Winkfleld,* where, as between bailor and 
bailee, the bailor, having had prior possession and therefore having 
prior title, would be regarded as ‘‘ the owner,” ° yet, as against 
the tortfeasor, the bailee was regarded as “‘ the owner ” entitled to 
sue in negligence for damage to the property. The concept of 
absolute ownership, by which is meant an imdefeasible title to the 
absolute interest m the particular property, is as elusive in the 
realm of chattels as in that of land. True, there are exceptional 
cases of absolute ownership: a sale of goods in market overt to a 
purchaser in good faith is an exception relating to chattels," and 
in the case of land one may instance the statutory procedure by 


3 There are several exceptions to the nemo dat rule in sale of goods. In the cass 
ot and ho pe :ol a Orne by ene l chargee to 
aaah the mo rs fee simple or reversion (L.P.A. 1025, 

. 88 (1) and 89 (1)) appears to be the only exoeption, and thet oxista solely 
for conveyancing reasons, not for the purpose protecting an innocent 
amr. 

4 [1902] P. 49 (Postmaster-General, as bailee of mails, able to recover full value 
of mails lost by negligence of defendant). 

5 Bee per Collins M.R., ibid. at p. 55, acknowledging the bailee'’s obligation to 
acoount to his bailor, which must be based on the bailor’s title as against 
the bailes. 

© See per Collins M.R., ibid. at pp. 54-55. Any possessor would have enjoyed 
the pomtion of owner as against the tortfeasor. 

T Infra, p. 287. See also and Deeds of Arrangement Act 1918, 
s. 15, as interpreted in Curtis v. vee ee 788 and Dyal Singh 
v. Konyan Insuranoe Lid. [1954] A.C 
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which all existing interests may be compulsorily purchased.* These 
exceptional cases, however, in no way derogate from the general 
principle. In a legal system which guaranteed that all transfers 
would vest an indefeasible title in the transferee the distinction 
between title and interest would be unnecessary, but English law, 
adopting the nemo dat rule, does not provide such a guarantee.” 
In any given situation, therefore, the phrase “‘ transfer of property ” 
needs expanding to “the transfer of such-and-such a title to 
such-and-such an interest.’’ 1° 


(8) Evidence of title 

By what facts does the transferor of property prove his title? 
This question assumes great importance in transactions concerning 
land; in the case of transactions concerning chattels, however, there 
is normally no investigation of title, the transferor’s possession of 
the chattels apparently as owner affording the only evidence. The 
reasons for this are not hard to find: it is extremely rare for any 
documentary title to exist; the transient value of most chattels 
means that the chain of title will usually be short; there are excep- 
tions to the rule nemo dat quod non habet which reduce the risk of 
bad titles; in any event, the value of chattels must often render 
investigation of title something of an excess. The question of 
evidence of title to chattels can accordingly be forgotten. 

Our basic submission, therefore, is that the two objects of 
currency in the English system of property and conveyancing are 
interests and title, and that what is dealt with in a particular 
transfer is a particular title to a particular interest in the property 
im question. 


B. Tae DEFINITION or 4 SALE oF Goons 
With these basic points in mind, we turn to examine in more detail 
the nature of a sale of goods. The transaction is defined in section 1 
of the Sale of Goods Act. Section 1 (1) reads: 


“ A contract of sale of goods is a contract whereby the seller 
transfers or agrees to transfer the property in goods to the buyer 
for a money consideration, called the price. There may be a 
contract of sale between one part owner and another.” 


This definition is amplified in section 1 (8) as follows: 


8 Compulsory Purchase Act 1965, s. 5. Even a registered absolute title to land 
is not indefeamble, since the register may be rectified, m some circumstances 
even without compensation to the former proprietor. 

° It is open to any party aware of this risk that the title transferred may be bed to 
protect himself by appropriate contractual terms, which may affect such matters 
as price and insurance. Jt is m principle possible for the contract to allocate 
the entire risk to either , tho quaere the affect of §8.G.A., se 12, 
discussed infra, pp. 272-2975. 

10 Lawson, The rae of Property, pp. 6-8, makes the same distinction when he 
refers to *' indisputable ' and ‘‘ unshared "° ownership. 
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‘‘ Where under a contract of sale the property in the goods is 
tratletertad from thn baller to the bure the eonteact ie called 
a sale; but where the transfer of the property in the goods is 
to take place at a future time or subject to some condition 
thereafter to be fulfilled the contract 1s called an agreement 
to sell.” 


It will be observed first that the person selling the goods is called 
“ the seller,” not ‘‘ the owner.” The latter term is used at the 
end of subsection (1) (a “sale between one part owner and 
another ’’), but it is clear from the context that the word *‘ owner ” 
is not intended to have any flavour different from the word 
“© seller ’?; just as ‘‘ the seller ” is a person who sells or agrees to 
sell a particular title, so ‘“‘ the owner ” is a person who owns a 
particular title, and as part owner owns that title concurrently with 
another. These words and phrases do not, therefore, indicate the 
use of any concept of absolute ownership. 

Secondly, it will be observed that both subsections refer to the 
transfer of ‘‘ property in goods.” What is the concept of 
“ property ” here employed? It is self-evident from the context 
that the word “ property ” is not used in the sense of the physical 
chattels themselves, for the word ‘‘ goods ” is used for that purpose. 
“ Property ” therefore refers in some way to the proprietary right 
which is transferred by the sale. In our submission, ‘‘ property ”’ 
comprises the two elements distinguished earlier as being involved 
in any transfer of property, namely, interest and title. So far as 
the interest is concerned, the purpose is to define a sale as involving 
the transfer of the absolute legal mterest in the goods (analogous to 
the legal fee simple estate in land), as opposed to any lesser interest. 
This is made clear by the definition of ‘‘ property ” in section 62 
as ‘© the general property in the goods and not merely a special 
property.” Clearly, therefore, the creation for value of a bailment, 
which involves the transfer merely of possession and not of the 
absolute interest (analogous in many ways to the grant of a lease 
of land), is not a sale. Equally, in our submission, the transfer for 
value of a life interest in goods would not be a sale as defined, but 
would be regarded as an assignment of that life mterest. But the 
concept of ‘ property ’’ involves also the notion of title, for a sale 
must involve the transfer of a particular title to the absolute interest. 
In this general definition of sale, however, nothing is said about 
the quality of that title, which may be good, bad or indifferent on 
the scale of relativity. Nor would one expect anything to be said 
about the quality of title in the definition of the transaction: it 
would be logically and linguistically inapposite. What section 1 of 
the Act really achieves, therefore, is a definition of the nature of the 
contract of sale of goods, and this definition is expanded into two 
forms: (i) “ a contract whereby the seller transfers . . . the property 
in goods to the buyer ”; (ii) “a contract whereby the seller... 
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agrees to transfer the property in goods to the buyer.” These formu- 
lations of the definition differ in that the latter separates the stages 
of contracting to convey and conveyance, while the former telescopes 
the two stages so that both contract to convey and conveyance 
occur simultaneously; this telescopmg, however, in no way detracts 
from the point that contract and conveyance are independent 
notions. More importantly these formulations share the feature that 
the contract of sale of goods concerns the transfer of a title to the 
absolute legal interest in the goods. In exactly the same way, one 
could define a contract for the sale of land as “ a contract for the 
transfer for value of a title to the fee simple estate ” (i.e. separating 
the two elements of “ property ’’); that is merely an explanation 
` of the nature of the transaction, corresponding to the second of the 
above formulations of the definition of a contract for the sale of 
goods, and containing within itself no promise as to quality of title, 
for which the parties are left to provide, if they wish, by appropriate 
contractual terms. Again, one could define a gift of goods as “a 
voluntary transfer of the property in goods,” this merely serving 
to explain the nature of the transaction, for it is in the last degree 
unlikely that any undertakings as to the quality of the title will be 
given. Our point is that in all these cases it is the nature of the 
transaction that is being defined, and that nature is the transfer of 
a title to the absolute legal interest. The title which is in fact 
transferred, unless the case falls within an exception to the nemo dat 
rule, will always be the title vested in the seller at the time of the 
transfer: if it is poorer than that contracted for, the seller will be 
liable to the buyer for breach of contract, whilst if it is better than 
that contracted for, the risk assumed by the buyer will be 
proportionately less burdensome. 


C. PROMISES as TO QUALITY or TITLE IN SALE oF Goons 


In the realm of sale of goods, the quality of title to be transferred 
is governed by the terms implied by section 12 of the Sale of Goods 
Act, the most important of which is the condition that the seller 
has a right to sell. The leading case on the section is Rowland v. 
Divall,4 and it is a statement of Atkin L.J. in that case which has 
led to a great deal of confusion. His lordship said ™: 


“ There can be no sale at all of goods which the seller has no 
right to sell. The whole object of a sale is to transfer property 
from one person to another. And I think that in every contract 
of sale of goods there is an implied term to the effect that a 
breach of the condition that the seller has a right to sell the 


11 [1928] 2 K.B. 500 (plaintiff bought car in May from defendant; plaintiff resold 
car m July; in September police took i car, on ground that it 
had been stolen from true owner by person who sold it to defendant. Held, 
that plaintiff could recover back whole purchase price, on basis of total failure 
of consideration). 

18 [1928] 2 K.B. 600, 506-807. 
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goods may be treated as a ground for rejecting the goods and 
repudiating the contract.” 

The statement that ‘“‘ the whole object of a contract of sale is to 

transfer property from one person to another ” is of course true, 

for, as we have seen, section 1 of the Act defines a sale in similar 
terms. But, as again we have seen, that definition merely serves 
to distinguish a sale from other transactions, and does not have 
anything to say about the quality of the title to be transferred. 

Provided that the transaction involves the transfer of a title to 

the absolute interest, it is a sale as defined by the Act; it is not the 

transfer of a good title which is fundamental to the transaction, but 
the transfer of a title. Thus, the mere fact that a possessory title 
is transferred does not prevent the transaction from being a sale. 

That indeed was the position in Rowland v. Divall; what the defen- 

dant was able to transfer, and what the sale did transfer, was 4 

possessory title which was at all times defeasible by the true owner, 

but coupled with an implied promise of good title which was broken. 

To move from a statement of the object of the transaction to a 

statement about the quality of title, treating the latter as an intrinsic 

part of the former, as Atkin L.J. does, is to confuse the fundamental 
nature of the transaction with its particular expression in a given 
case. Moreover, to say that ‘‘ there can be no sale at all of goods 
which the seller has no right to sell ” is palpably untrue for the 
same reason, '* because a seller always lacks a right to sell whenever 

there is someone who could prevent the sale, and anyone with a 

better title than the seller is such a person. However, the rights 

of the seller as against others having a better title have no bearing 
on the power of the seller to pass whatever title he may have, and 
it is with this power that section 1 is concerned. A transaction falls 

outside section 1 only when the seller has no power at all to pass a 

title to the buyer. Suppose, for example, that A purports to sell and 

B to buy Constable’s painting of Salisbury Cathedral now hanging 

in C’s home, there being nothing to take the case outside section 18, 

T. 1. Suppose further that C has in fact got the best title to the 

painting and that A has never been in possession of it. Clearly A 

has nothing at all to transfer to B. He lacks power to pass any 

title to B simply because he lacks any title, and there is nothing 
in the Act to give him such a power.** Such a transaction is not 

a sale within the meaning of section 1 because the contract is not 


one ‘‘ whereby the seller transfers . . . the property in goods to 
13 ehre conclusions of Atiyah, p. 18. With ect, Atiyah is wrong to say 
t the Court of A ecided that there can be no sale if the title is less 


than perfect; only Atkin L.J. adopted that view. 
14 The very reason why s. 19 was relevant in Rowland v. Dival was that the 
transaction was & sale. 
15 The exceptions to the nemo dat rule may be categorised as conferring a statutory 
wer to transfer a title, in most cases to improve an eri imperfect title. 
16 Unless the transfer by A falls within one of the exceptions the nemo dat 
rule which does not require A to have possession, e.g. 8.G.A., ss. 21 (1) and 22. 
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the buyer,” bearing in mind the meaning which we have attributed 
to the word “ property.” Nor is the transaction an agreement to 
sell, for neither side contemplated the property passing in the future 
or subject to some condition." Of course the aim of the parties may 
well have been the divesting of an interest from A and the vesting 
of that interest in B, but the Sale of Goods Act is not concerned with 
stating the aim of the parties; rather it defines the nature of the 
transaction called sale, and that nature includes the transfer of some 
title. Our point is, therefore, that provided a title is transferred, 
the transaction is properly called a sale under the Act, and the 
question of quality of title is a matter extraneous to that. 

That Atkin L.J.’s view is erroneous appears to be supported by 
considering other provisions of the Sale of Goods Act: 

(a) If section 1 defines the transaction in terms requiring a 
perfect title to be transferred, then section 12 becomes redundant. 

(b) If section 12 were said to be merely reinforcing the definition 
in section 1, then the opening words of section 12 (‘‘ In a contract 
of sale, unless the circumstances of the contract are such as to show 
a different intention, . . .”’) become meaningless. 

(c) Under section 55 the parties may negative or vary any 
* right, duty or liability ’’ arising by implication of law. Atkin 
L.J.’s view of the Act requires us to read into section 55 an exception 
in favour of section 12. 

(d) Section 5 (1) defines existing goods as goods “ owned or 
possessed by the seller.” Atkin L.J.’s view renders “‘ or possessed ” 
meaningless, for on his view there can be no sale of goods of which 
the seller has but possession. 

It is respectfully submitted, therefore, that Atkin L.J.’s dictum in 
Rowland v. Divall should not be taken to mean that a sale of goods 
contract by definition requires the transfer of a good title. 

If this reasoning is accepted, it follows that there is no difficulty 
in allowing for exclusion of the condition as to good title, and we 
would submit that the Sale of Goods Act itself envisages such 
exclusion. It would seem clear that the opening words of section 12, 
cited above, allow the circumstances surrounding the transaction to 
exclude the conditions 13 and it is surely inconceivable that the law 
could be that the surrounding circumstances may negative the 
implied term, but that an express term of the contract itself could 
not have that effect. The point surely is that the opening words of 
section 12 are additional to the normal power to negative or vary 


17 We would emphasise that whilst this analysis may be true it is not important 
to the result, for whether one calls the transaction ‘‘ sale ' or not, A is guilty 
of a breach contrary to the main purpose of his contract, and B's remedies 
will be the same in either event. 

18 Bee, for brag ay Paynes v. Hisden (1900) 17 T.L.R. 161; there are several 
pre-Act cases ty Cooper olka peter aes Spt E T lied in forced 
sales, such as those a sheriff—for references, see Hudson GoD 2% M.L.B. 
286, 288—280. See also the Australian case of Warming's Used Cars Lid. v. 
Twoker [1986] 8.A.8.B. 249, and see n. 7, supra. 
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implied obligations given by section 55 of the Act.?® If on its true 
construction the contract envisages the transfer of a title which may 
be defective (as, for example, a finder’s title), that is the funda- 
mental purpose of that particular contract. The transaction would 
still be a sale as defined by the Act, and there would be no incon- 
sistency between the fundamental purpose of the contract and the 
clause excluding section 12.7 

In what is surely the analogous case of sale of land, there has 
never been thought to be any difficulty in contractmg to convey a 
qualified title. If the purchaser is prepared to accept a title com- 
mencing with a voluntary conveyance to the vendor dated a mere 
year before the present contract, well and good, and if the contract 
further provides that the conveyance shall not include the usual 
beneficial owner covenants, then again this is a matter for the 
purchaser. The risks accepted in such circumstances by the pur- 
chaser will normally be reflected in the price. The reason why the 
same theoretical difficulties referred to above in connection with 
section 12 have not been raised in the case of land is probably that 
the whole process of conveyancing of land constantly brings home to 
all participants the fundamental idea of relativity of title. The lack 
of any formal method of deducing and investigating title to personal 
chattels tends to conceal that notion; the vast majority of sales of 
goods do involve the transfer of a good title to the absolute interest, 
all of which tends to be subsumed, by the lawyer as well as the 
layman, in the somewhat misleading phrase ‘‘ absolute ownership.” 

The proponents of the view that section 12 cannot be excluded 
commit themselves to the proposition that, as a matter of language 
and good sense, there can be no transfer of the property in goods 
without an undertaking as to good title. In our submission, how- 
ever, our analysis has shown that a transfer without covenants for 
title is a perfectly sensible transaction, in the sale both of goods and 


land.™ 


D. Tae Mranine or “ Property ” IN SECTIONS 16-20 AND OF 
ss TITLE ” IN SECTIONS 21—26 oF THE SALE or Goops ACT 


The concept of “ property ” is used also in sections 16-20 of the 
Sale of Goods Act. This group of sections is headed ‘“‘ Transfer of 
Property as between Seller and Buyer,” and contains essentially 
three principles: (i) that no property can pass until the goods are 


19 This was the view taken by the Law Commission in their First Report on 
Exemption Clauses in Contracts, 1960, Law Commission No. 24, at para. 11. 

20 The conclusion of Fridman, Sale of Goods, p. 55, that in such a case the sale is 
not a conveyance of goods, but a dispomtion of possession of goods, is, with 

t respect, like the rest of that passage, confusing. e sale is in 

aota trenslerot a peateisory title, as dwkinot irom. a Sransiar Of Dossoniion 
constituting a bailment. 

21 It is an entirely different question whether the freedom to exclude s. 12 is 
socially desirable. See the recommendations of the Lew Commission in para. 
18 of their First Report on Exemption Clauses. 
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ascertained (8. 16); (ii) that the time when the property im ascer- 
tained goods passes is governed by the parties’ intention, assisted by 
rebuttable presumptions (ss. 17—19); (iii) that, prima facie, the risk 
passes with the property (s. 20). The next group of sections, 21-26, 
is headed ‘* Transfer of Title,’? and is concerned in the main with 
exceptions to the nemo dat rule. The employment of the two 
words “‘ property ’? and “ title ” in such close juxtaposition imme- 
diately invites the argument that some distinction was intended, 
and some writers have indeed adopted such an argument." The 
most sustained argument is that of Atiyah, which can be summarised 
as follows: 

(1) The Act speaks of a transfer of property as between seller 
and buyer, and contrasts this with the transfer of title, which 
suggests that the mere passing of property does not confer a title 
against third parties. This gives ‘‘ property ” an anomalous mean- 
ing, since the distinguishing feature of property rights is that they 
affect third parties. 

(2) The meaning of ‘“ property ”? can be elucidated, therefore, 
only by considering the consequences which flow from its passing. 
Adtyah argues by the following propositions that these consequences 
are minimal: 

(i) The passing of property has no effect on the remedies 
available to the buyer for non-delitvery of the goods. The 
buyer cannot obtain possession unless he pays or tenders 
the price or the seller grants him credit *; and even if the 
property has passed the buyer cannot avoid this rule by 
suing in detinue or conversion for he has no right to 
immediate possession. 

(ii) If the buyer goes bankrupt after property has passed but 
before the price is paid, the seller cannot be compelled to 
deliver the goods to the trustee m bankruptcy and prove in 
the bankruptcy for the price; on the contrary, the seller 
even has a right of stoppage in transitu after the goods have 
been dispatched.™ 

(ïi) Section 25 of the Act (sale by a seller or buyer in possession) 
means that the passing of property is in practice irrelevant 
so far as concerns subsequent sales to third parties. 

(iv) The whereabouts of the property can lose significance in 
the event of the bankruptcy of the seller, for the reputed 


22 B. 28 (sale under voidable title) is not really an exception to the rule; the 
original seller's right to avoid his sale (a mere equity) is defeated by the 
subsequent sale to a buyer in good faith. The same rule applies in the case of 
land—see Lateo Incestments Lid. v. Hotel Terrigal . Ltd. (1965) 118 
O.L.B. 265. B. 24 (revesting of property in stolen on conviction of 
offender), which also was not an exception to the nemo dat rule, was repealed 
by the Theft Act 1068, s. 81 (2). 

23 Bee Atiyah, p. 189; Fridman, op. oit., pp. 55-86, 107; MacLeod, Sale and Hire 
Purchase, Chap. 12. 

24 8.G.A.. as. 28 and 41-48. 2s §.G.A., n 44, 
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ownership clause of the Bankruptcy Act 1914 ™ will ensure 
that the goods pass to the seller’s trustee in bankruptcy, if 
they are ‘‘in the possession order or disposition of the 
bankrupt in his trade or business.” 

(v) Two 7 consequences do follow from the passing of property: 
(i) risk prima facie passes with property; (ii) the seller can 
usually recover the price only when property has passed. 
Atiyah contends, however, that there is no logical or neces- 
sary connection between the passing of property and these 
consequences, nor do these consequences affect third parties 
so as to be proprietary in nature. 


(8) The conclusion is, therefore, that the passing of property has 
very little effect, and the only proprietary effect occurs where the 
seller is a company which goes into liquidation, when the buyer to 
whom property has passed will have a good title against the 
liquidator.** 

We hope we have summarised Atiyah’s argument with reasonable 
accuracy, for we submit that the argument, while making some 
worth-while points, is greatly distorted. 

As regards (1), we do not accept that the Act draws the supposed 
contrast between ‘‘ property ’’ and ‘‘ title.” True, the heading to 
sections 16-20 is ‘‘ Transfer of Property as between Seller and 
Buyer,” but it is only a heading and not part of the Act itself,?* 
whereas in the actual sections the concept of ‘“ property ” is used 
alone, not “ property as between seller and buyer.” It is submitted 
further that, in any event, Atiyah misconstrues the heading. Surely 
the natural interpretation of ‘‘ Transfer of Property as between 
Seller and Buyer ” is “ Transfer of Property from Seller to Buyer ”; 
in other words, the phrase ‘‘ as between Seller and Buyer ” qualifies 
Transfer,” not “ Property.” That interpretation resolves Atiyah’s 
difficulties about the peculiarity of property rights operating only 
as between the immediate parties. Moreover, it is submitted that 
it enables us to see the correct relationship between sections 16—20 
on the one hand and sections 21—26 on the other. Sections 16—20 
are concerned with the normal case where the effect of the sale is 
to transfer the seller’s property to the buyer; sections 21-26 are 
concerned with the exceptional cases where, although the seller 
does not have the property in the goods or his property is defective, 
he can nevertheless transfer the property or, as the case may be, 


18 s. 88 (c). 

27 Originally three, but the pesaing of property in specific no longer bars 
the buyer's right to reject the goods for breach of PEE e a Mistepre: 
sentation Act , s, £ (1), amen 8.G.A., s. 11 (1) (0). 


a6 Cf. the rather different point made y Lawson (1049) 65 L.Q.R. 852, that 
although English ty formally differs from Roman law m allowing property 
to bo transferred the contract rather than by delivery, in practics the two 
systems ucs stantially the same results. 
19 goo v. Birkenhead Corporation 1 K.B. 205; R. v. Hare 
1 K.B. 854, 355. u Gi 


278 THE MODERN LAW REVIEW Vor. 85 


transfer the property free from the defect, to a person who buys in 
good faith. In other words, to the limited extent allowed by sections 
21-26 the property in goods is negotiable. And this surely is the 
other point of the heading “‘ Transfer of Property as between Seller 
and Buyer,” to draw attention to the fact that, although the property 
hag passed under the ordinary provisions, nevertheless the buyer’s 
property may be defeated if by another transaction the property is 
acquired by a purchaser in good faith in circumstances falling 
within the exceptions to the nemo dat rule. It may well be that 
the buyer needs to obtain possession of the goods in order to secure 
his title from defeat under these exceptions, but this in no way 
involves saying that the transfer of possession is necessary for the 
transfer of title.” The exceptions are, in any event, limited in their 
scope, and where they are inapplicable the transfer of possession 
is seen to be immaterial.*? This relationship between the two groups 
of sections can also be seen in the principle that if property has 
passed to the buyer that property may be re-sold by the buyer 
without recourse to the exceptions to the nemo dat rule, whereas 
if property has not passed the sub-buyer will be protected only if he 
is within one of those exceptions. Finally, it is significant that 
in the Sale of Goods Act the ordinary nemo dat rule is stated in 
section 21 (1), immediately after the heading “‘ Transfer of Title ”: 
this position is appropriate, since the rule both looks forward to 
the exceptions stated m the subsequent provisions and looks 
backward to the normal rules stated in sections 16-20. 

As regards (2), we do not accept Atiyah’s point that the conse- 
quences of the passing of property are essentially confined to the 
original parties. We can tabulate our criticisms as follows: 


(1) Atiyah ignores various consequences on third parties of the 
passing of property. For example: (i) if property has 
passed, the goods form part of the estate of the buyer so 
that in the event of his death they will pass under a specific 
bequest; conversely, the passing of property from the seller 
would adeem a specific bequest of the goods contained in 
his will, and the proceeds of sale would fall into residue; (ii) 
the person in whom property is vested has a “‘ proprietary 
right or interest ”? for the purpose of section 5 (1) of the 
Theft Act 1068. 

(2) When property has passed, a buyer who pays or tenders the 
price or receives credit is entitled to bring the actions of 


30 A ent that the passmg of p Property involves rights 

se rale Sa co bayer and saller Merni tat B a 96 (1) (eclerby a pelles in 
aporton), i is redundant. 

e buyer’ iclousible may be compared with the owner of an equitable interest, 

which is defeasible by a seer porhaser for value of the legal title 


La PP. 
s Bee Belocir Finance Co. Ltd. e dan Ti [1971] 1 Q.B. 210; [1970] 8 


33 We consider snfra, p. 281, one difficulty about this, arising from 8.G.A., s. 25 (2) 
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conversion or detinue against a third party in possession of 
the goods. When property has not passed such an action 
will not lie against a third party, because such a buyer will 
have only a contractual right as against the seller to the 
immediate possession of the goods.** 

(8) Atiyah gives the impression that a buyer to whom “ title fe 
(i.e. under exceptions to the nemo dat rule), as opposed to 
‘‘ property,” has passed is in a better position for the 
purposes of an action in conversion or detinue.* But this is 
not so. Most of the exceptions do not require the delivery 
of possession, so that, although “ title ” may have passed, 
the buyer still cannot bring conversion or detinue unless he 
has obtained an immediate right to possession by paying or 
tendering the price or receiving credit. 

(4) The effect of the reputed ownership clause of the Bankruptcy 
Act 1914 is greatly exaggerated by Atiyah, for not only is it 
limited as he acknowledges, but it is in fact another excep- 
tian to the nemo dat rule. Its operation does not weaken 
the meaning of “‘ property.” If goods were given by X to Y, 
but remained in the possession of X who then became bank- 
rupt, the reputed ownership clause might operate to defeat 
Y, but it would be eccentric to conclude that there was 
anything wrong with the property which originally passed 
to Y; the same reasoning applies to sale. If for any reason 
the reputed ownership clause did not apply to X, Y because 
of his proprietary interest would have a good claim against 
X’s trustee in bankruptcy.* 

(5) Atiyah further states *’ that even where the reputed owner- 
ship clause does not apply a buyer who has property but not 
possession may be required to register his mterest.* We 
would point out that the registration provisions apply only 
to documentary transactions. But in any event, it is only 
where property has passed that the buyer has an interest 
capable of being registered. By analogy, many interests in 
land are registrable, but they are nonetheless proprietary 
interests. 

(6) Atiyah’s point that some of the consequences of the passing 
of property are essentially personal as between buyer and 
seller does not prove very much; in all kinds of contexts 


M fee Jarvis v. Wiliams [1955] 1 W.L.R. TL. 

85 Ses the contrast he draws at p. 189 between ‘‘ the mere ing of property " 
and “a full title binding upon third parties," the latter alone eing protected 
by the possessory actions. 

83 Contrast the position of a person without s ae ry interest—National 
Provincial Bank Ltd. v. Ainsworth [1965] A.O. 1175, overruling Bendall v. 
MoWharter [1952] 2 Q.B. 466. 

a7 p. 141, n. 8. 

a8 As a bill of sale, or, where the buyer is a company, as a charge under th 
Companies Act 1948, s. 95. 
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the transfer of property may have personal as well as 
proprietary effects. 

(7) Finally, we submit that there is a rational, though not a 
logically necessary connection between the passing of 
property and (i) the passing of risk, and (ii) the right to the 
price. On (i), res perit domino is, with suitable qualifica- 
tions, widely recognised as a satisfactory principle, and is 
applied also in the case of land *°; on (ii), the common law 
has always recognised the right of the seller to the price, 
where he has performed his side of the bargain by transferring 
the property.° 


If this line of reasoning is accepted, and im particular our 
principal argument as to the relationship between sections 16-20 
and sections 21-26, it follows that the concepts of “ property ” and 
‘* title,” far from being used in contradistinction to one another, in 
fact bear a similar meaning. It is submitted that “‘ property ” in 
sections 16-20 means the same as in section 1, i.e. the title to the 
absolute legal interest vested in the seller. And “ title,” in this 
particular context, means the title which sections 21-26 authorise 
the seller to transfer, but that title is itself not necessarily impreg- 
nable against the whole world. Consider, for example, section 28 
of the Act, which provides that a seller whose title is voidable, but 
which title has not been avoided by the time of the sale, may convey 
“ a good title to the goods ” to a buyer in good faith. It surely 
cannot be contended that by “ a good title to the goods ” the Act 
means a perfect indefeasible title. Suppose that A has stolen goods 
from X. A is then induced by B’s fraud to sell the goods to B, who 
then re-gells to C, a purchaser who has no notice of B’s fraud. It 
is submitted that the only effect of section 28 is to allow C to take 
free from A’s right to set aside the sale to B, and that X’s rights, 
which are paramount to those of A, B or C, are left intact. It would 
be quite ludicrous to construe “ good title ” as meaning “ perfect 
title,” thus destroying X’s rights; on that construction, C’s rights 
would prevail over those of X for the entirely irrelevant reason that 
the sale by A to B was induced by B’s fraud, whereas, if A had 


30 Bee Paine v. Maller (1801) 6 Ves. 849: Hillingdon Estates Co. v. Stonefield 
Estates Lid. [1982] Ch. 627. 


40 Ses generally Fifoot, Hi and Sources of the Common Law, pp. 25-28 and 
256-9 ; Milsom, H Pp 


On a more eral level the same prmaple appears in White and Carter 
(Counels) Lid. 418. 


contrasting usag -A repealed, 
tive. a the aa ean oL a ARIY tle property im thei goods 
ealing 


with them, whether by sale in market overt or otherwise.” Tt cannot be 
correct to say thst a purchaser from the thief would have acquired *' title ” 


(e.g. by in market overt), but ihat what revests in the owner is a 
mere inferior ‘' property.” 
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sold to B by an indefeasible contract and B had then re-sold to C, 
C would have acquired only A’s imperfect title. In this context, 
therefore, ‘‘ title? means the particular title concerned in the 
transaction in issue, and “ good title ” means that particular title 
free from the particular defects in issue. The moral is that here 
again the notion of relative title is the key to understanding. We 
will return to this point a little later.“ 


E. Tue SCOPE OF THE EXCEPTIONS To THE Newo Dat RULE 


We turn finally to consider a few problems arising from the 
exceptions to the nemo dat rule. It is perhaps worth reiterating that 
these exceptions provide for cases where, although property is not 
vested in the seller in accordance with the ordinary rules, he may 
nevertheless validly sell to a buyer in good faith. It follows that 
if property has passed under sections 16-19 of the Act none of the 
exceptions is relevant. This is the reason why section 25 (1) (sale 
by a seller in possession) provides only for the case of “a person 
having sold goods ”? who remains in possession; since he has sold, 
that is, since property has already passed, a subsequent buyer from 
the original seller must rely on the statutory provision. If the 
seller had merely agreed to sell to the original buyer, the subsequent 
buyer would under the ordinary rules acquire a good title. This 
being so, why then does section 25 (2) (sale by a buyer in possession) 
speak of a sale by “ a person having bought or agreed to buy ”’ 
(italics added)? It would be quite extraordinary to conclude that, 
even though property has passed to the buyer, a good title could 
be conveyed to a subsequent buyer only in the circumstances elabor- 
ately defined by section 25 (2). The answer to the puzzle, it is 
submitted, is twofold: 

(1) The first part is the suggestion of J. C. Smith ® that in two 
cases a buyer to whom the property has passed may nevertheless 
need the assistance of the Act to defeat the original seller’s lien, 
namely, 

(a) Where possession of the documents of title, but not pos- 
session of the goods themselves, has been transferred to 
the buyer *t; and 

(b) Where the buyer has obtained possession of the goods, or for 
that matter the documents of title, by a trick amounting 
to theft under section 5 (4) of the Theft Act 1968 or to 
deception under section 15 of that Act, for then the buyer 
has not lawfully obtained possession of the goods or docu- 


43 See infra, p. 282 et seg. 

43 (1988) 7 J.B.P.T.L. 285 (review of the second edition of Atiyah). 

44 The legal feasibility of this situation depends upon the correct construction of 
S.G.A., s. 48 (1) (b), but it is submitted that the specific mention of obtaining 
possession of the goods excludes posseasion of the documents of title; of. other 
sections, 6.g. s. 25, where both goods and documents are mentioned. 
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ments of title, as is required in order for him to defeat the 
seller’s lien. 


- (2) The second part is that the buyer’s title may have been 
avoided by the original seller, so that the buyer is unable to convey 
a good title under section 28, but may nevertheless, as a buyer in 
possession, convey a good title under section 25 (2).*° 

Thus, it is apparent that section 25 (2) has to provide for two 
quite different situations, one, where the sub-seller has yet to 
acquire the seller’s title, and two, where the sub-seller’s title is 
either subject to incumbrances or has been avoided. It would appear 
that the draftaman of the Sale of Goods Act, having foreseen the 
need for section 25 (2) to protect the sub-buyer in these cases, then 
telescoped rather too much into the one sentence. It is submitted, 
therefore, that if the subsection is not required, because the sub- 
buyer has acquired the unincumbered title under the ordinary pro- 
visions, and this title has not been avoided, the subsection should 
not be turned on its head in order to defeat the sub-buyer. 

We argued earlier “* that care is needed in applying such an 
expression as “the buyer acquires a good title.” 4! Precisely the 
same kind of care is needed in applying equivalent expressions, such 
as “ the delivery or transfer . . . shall have the same effect as if 
the person making the delivery or transfer were authorised by the 
owner of the goods to make the same.” +8 Essentially, our point 
is that the concepts of “ title ” and “ owner ” do not necessarily 
mean ‘ indefeasible title ’? or ‘‘ indefeasible owner ”; the notion 
of relative title is relevant here, as in other places. 

Let us examine first section 25 (2) of the Sale of Goods Act, which 
provides that a delivery or transfer to a buyer in good faith “ shall 
have the same effect as if the person making the delivery or transfer 
were a mercantile agent in posseasion of the goods or documents 
of title with the consent of the owner.” What is meant by the 
ward ‘* owner ” ? Is the deemed consent that of the true indefeasible 
owner, whose rights would be thus defeated, or is the expression to 
be construed more narrowly? The question may be considered in 
the light of Car and Universal Finance Ltd. v. Caldwell, a simpli- 
fied version of the facts of which is as follows: A was induced by 
B’s fraud to sell a car to B; A discovered the fraud and avoided 
the sale to B; B subsequently purported to sell the car to C, who 
had notice of B’s fraud; C then purported to sell the car to D, who 
took in good faith and without notice of the fraud. The Court of 


ts Newtons of Wembley Lid. v. Williams [1985] 1 Q.B. 560; see infra. 

46 p. 281. 

47 As used in §.G.A., ss. 28 and 24. 

48 As used in 8.G.A., s. 25 (1). 8.G.A., ss. ZL (1) and (2) and 25 (9), and the 
ds of reasions based 


on 

owner. Compare the sightly different language of Purchase Act 
1064, Pt. ITT, discussed infra, p. 287. 

49 [1965] 1 Q.B. 525. ~ 
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Appeal held that D’s title was bad, since his title depended on 
that of B, which had been effectively avoided under section 28. 
No mention was made of section 25 (2). In Newtons of Wembley 
Ltd. v. Williams, however, Davies L.J., at first instance,” said 
of Caldwell’s case that, since C, the purchaser from the rogue, had 
notice of the defect in title, ‘ the provisions of section 25 (2) of 
the Sale of Goods Act 1898, and of section 9 of the Factors Act 1889, 
could not apply.” This dictum has been criticised by Pega 
however, on the ground that the words of section 25 (2), read 
literally, do cover the case: the argument is that the ultimate sale 
between C and D was made with the deemed consent of the 
“ owner,” for C was a person “ having bought or agreed to buy 
goods ”? and was in possession with the consent of the seller, and 
therefore D acquired a good title. We would first submit that this 
argument must fail in limine, for the subsection as above inter- 
preted *? could have no relevance to the transaction between C and 
D. The only transaction to which section 25 (2) could have been 
relevant was that between B and C, and since C had notice of B’s 
fraud, the section did not operate to give him A’s title; it follows 
that C acquired B’s possessory title under the ordinary provisions 
` of the Sale of Goods Act. Hence, D could have acquired only C’s 
title which always was defeasible by A. This transfer from C to D 
would also have operated under the ordinary provisions of the Act. 
C was a person “ having bought,” but not within the peculiar 
meaning of section 25 (2), since his title was not subject to an 
unpaid seller’s lien, nor had it been avoided by B. It is submitted 
that all this is implicit in the dictum of Davies L.J. and indeed in 
the opposite result reached on the facts of Newtons of Wembley Ltd. 
v. Williams.” 

Secondly, even where section 25 (2) is relevant, Cornish’s 
interpretation, as he recognises, creates strange anomalies.* For 
example if A stole from X, then A agreed to sell and gave possession 
to B, and B sold to C who is within section 25 (2), B’s title would be 
bad, but C’s would defeat X. Moreover, if Cornish’s argument is 
correct, the same reasoning would apply mutatis mutandis to section 
25 (1), sale by a seller in possession." Suppose, then, the following 


] 2 All E.R. 185, 188. This eee Soe atone oie ae era 
Davies L.J., [i 1 Q.B. 560 
b (1984) 87 M.L.B. 472, 


84 Cornish’s general argument in favour of the innocent purchaser ignores the 
force of the principle of caveat emptor. In our view the Act (with the exception 
of s. 28) preserves this principle intact, and merely reduces the degree of 
caution imposed on buyers in certain situations. To widen the soope of s. 25 
(9) as Cornish suggests would raise the problem of facilitating the disposal of 
stolen goods—see tnfra, p. 287. 

85 There is no corresponding ‘‘ consent of the buyer ’’ in s. 25 (1), but it would 
be even more absurd to use this as a ground for distinguishing the effect of 
s. 35 (1) from that of s. 25 (2). 
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simple example. A, a finder of goods, sells to B but remains in 
possession; A then re-sells to C, who satisfies the conditions of 
section 25 (1); X, the true owner, then claims the goods. On 
Cornish’s argument, the title passed to B under the first transaction 
was subject to X’s title paramount, yet C’s title defeats X. Surely 
we are not driven to accept such absurdities? 

The argument is not very easy to refute, because, as Cornish 
points out,” in section 25 (2) the two phrases ‘ consent of the 
seller ” and ‘‘ consent of the owner ” are employed, thus implying a 
distinction. In our submission, however, the argument is based on 
the fallacy of construing the word ‘‘ owner ” as “ the true owner,” 
whereas, in order to make sense of the provisions as a whole, it must 
be construed as “ the owner of the title which is the subject-matter 
of the transaction.” To return to the first of the two examples 
given above, we would argue that the matter must be viewed as 
follows: A, by stealing from X, acquired a possessory title which is 
the subject-matter of the transactions between A and B and then B 
and C; A, therefore, is the ‘f owner ” and the “ seller ” referred 
to by section 25 (2), and C acquires A’s title which is defeasible by 
X. In our second example the reasoning would be similar: A had 
a finder’s title which was subject to the rights of the true owner; 
that title was the subject-matter of the transactions between A and 
B and A and C; B, therefore, is the relevant ‘* owner,” and the re- 
sale to C overrides the original sale to B, so that C acquires A’s title. 
Similarly on the facts of Caldwell’s case, if it were possible to regard 
C as a person “ having bought ” within the meaning of section 25 
(2), the effect of a sale by him to D under that section would be to 
transfer only B’s posseasory title to D. The reasoning would be as 
follows: A rescinded his sale to B, which would revest A’s title in 
A. B would retain a mere poasessory title, and this title would be 
the subject-matter of the sale from B to C. Treating C as a person 
‘“ having bought ” within the meaning of section 25 (2), C would 
be in possession with the consent of “ the seller,” B, and the sale 
to D would take effect as if C were a mercantile agent in posseasion 
with the consent of “ the owner,” meaning “ the owner of the 
relevant title,” B. This result serves only to emphasise our first 
point above concerning Caldwell’s case, that section 25 (2) cannot 
apply in this situation to a person having bought and still retaining 
the title purchased up to the time of the sale by him. 

This reasoning is precisely analogous to our earlier argument as 
to the correct approach to sales under a voidable title (s. 28).5T 
There we argued that section 28, in referring to “ a good title,” 
meant only that the particular title which was the subject-matter 
of the transaction vested in the ultimate purchaser free from the 
particular defect in question, namely, the right of the original seller 


de And Atiyah, p. 207. 
51 Supra, p. 280. 
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to recover back his title. Similarly here in relation to section 25; 
the object of the section is to allow the ultimate buyer to take the 
title which was the starting-point of the relevant transactions by 
overriding the previous transaction. Section 25 does no more than 
that. 

A comparison between section 25 (3) of the Sale of Goods Act 
and section 27 (8) of the Hire-Purchase Act 1964 illuminates further 
our argument, for the latter marks an expansion of the existing 
scope of the exceptions to the nemo dat rule, and a poasible attempt 
to mitigate the injustice caused by the Caldwell-type situation. 
Section 27 of the 1964 Act creates another exception to the nemo 
dat rule, where a motor vehicle subject to a hire-purchase or con- 
ditional sale agreement is sold to a private purchaser taking in good 
faith and without notice of the prior agreement. Under section 27 
(8) the exception in favour of an innocent private purchaser applies 
whether or not he is the first buyer from the original hirer or buyer; 
however many times the vehicle may have passed through the hands 
of a “trade or fnance ” purchaser, the first private purchaser 
acquires the title of the original bailor or seller. 

It is possible to generalise further, and say that the majority of 
the exceptions to the nemo dat rule are designed to operate not by 
conferring a perfect title on the ultimate purchaser, but only by 
overriding a prior transaction or interest.5® So, for example, 
although under section 26 (1) of the Sale of Goods Act a writ of 
execution binds the debtor’s goods, that imcumbrance is overridden 
by the subsequent sale. The same point has arisen with respect to 
the word ‘“ owner ” in section 24 (1) of the Act,*® under which, 
on the conviction of a thief, the property in the stolen goods was 
to revest “ in the person who was the owner of the goods.” In 
Buller & Co. v. Brookes Lid. the essential facts were that the 
plaintiffs sold a bracelet to A; the bracelet was stolen from A by X 
who then pledged the bracelet with the defendants. X was prose- 
cuted to conviction, and the plaintiffs, who remained unpaid, then 
sued the defendants in conversion and detinue. Wright J. held that 
the action failed because, inter alia, the plaintiffs had no title to 
the bracelet. The plaintiffs argued that section 24 (1) revested the 
title to the bracelet in them, but the learned judge rejected that 
submission ©; ‘ I think that the words ‘ owner of the goods,’ in 
that subsection mean the owner from whom they were actually 


53 Indeed, this is true outside the context of the §.G.A., for example s. 88 (0) 
(the reputed ownership clause) of the Bankruptcy Act 1914, and s. 19 of the 
Pawnbrokers Act 1872, discussed infra. 

59 Repealed by the Theft Act 1068, s. 81 (2); but the repeal does not affect the 


general ent in the text. Note the rather different language now used 
in s. 28 of the Theft Act, giving the court power to '' order anyone having 
possession or control of the to restore them to any person i to 
recover them from him '’ (italics added). 


eo [1980] All B.R.Rep. 584. 
61 Ibid. at p. 587. 
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stolen, and not some previous owner from whom that owner derived 
a title.” The only remedy available to the plaintiffs therefore was 
to sue the original buyer for the price. It is respectfully submitted 
that this decision is plainly correct, and that the reasoning supports 
the point which we have made, that ‘‘ owner ” in this part of the 
Act means “* owner of the relevant title.” If X stole from A, then 
Y stole from X, and Y was prosecuted to conviction, the property 
would have revested in X, not in A, and the revesting property 
would have been a mere possessory title which would always be 
defeasible by A. 

In a different context, section 19 of the Pawnbrokers Act 1872, 
the same point has arisen. The section provides that a pawnbroker 
may by public auction dispose of goods pledged with him, and 
may himself bid for and purchase the goods, in which case ‘he 
shall be deemed the absolute owner of the pledge purchased.” In 
Burrows v. Barnes *™ goods let on hire were pledged by the hirer 
to the pawnbroker, who purchased under section 19. He then sold 
them to the plaintiff, who bailed them to the defendant, the original 
owner. The latter refused to redeliver. The plaintiff argued that 
he had derived from the pawnbroker a title made absolute by 
section 19. It was held, however, that the section affected the 
position only as between pledgor and pledgee, so that the pawn- 
broker, and hence the plaintiff, acquired only the pledgor’s title, 
which was at all times subject to the paramount title of the 
defendant. The judgments, as reported, are very brief and 
dogmatic, but in our submission are plainly correct. 

The pomt may be tested in one further way. Section 21 (1) of 
the Act provides that there shall be an exception to the nemo dat 
rule, where “‘ the owner of the goods is by his conduct precluded 
from denying the seller’s authority to sell,” i.e. is estopped. To 
construe the word ‘‘ owner ” in this context as meaning “ true 
owner ” would have an absurd effect in the opposite, narrowing, 
direction, for it would mean that the doctrine of estoppel would 
affect only the true owner, not some person with a defeasible title. 
Exactly the same point would apply to section 21 (2) (a), incor- 
porating the mercantile agency provisions of the Factors Act 1889." 
Here again, therefore, the only way to make sense of the statutory 
provisions is to construe ‘“‘ owner ’’ as ‘‘ owner of the relevant 
title.”’ 

It is most interesting to observe that this point seems to have 
been appreciated by the draftsman of section 27 (2) of the Hire- 
Purchase Act 1964, which provides that “ the disposition [by the 


sia a SS L.T. TA. Beo also Singer Manafacturing Co. v. Clarke (1870) 
5 Bx.D. 87, holding that the indemnity conferred by Pawnbrokers Act 1872, 
s. 25, on a pawnbroker who delivers ledge to the ticket-holder operates 
only as between pawnbroker and pewnor. We are indebted for these references 
to the helpful Setakbn | in Crossley Vaines’ Personal Property, 4th ed , p. 193. 
645, 2 
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hirer or buyer] shall have effect as if the title of the owner or seller 
to the vehicle had been vested in the hirer or buyer immediately 
before that disposition.” Here the language is quite different from 
and more direct than that used in the Sale of Goods Act; the drafts- 
man avoids the ambiguous and misleading expression ‘‘ good title,” 
and by referring to his title, as defined in section 29 (5), confines 
the use of “ owner ” to mean “ bailor.” Hence, he goes straight to 
the correct point, and provides in effect that the bailor’s or seller’s 
title shall vest in the innocent purchaser. In our submission, the 
same result must flow from the differently phrased but completely 
analogous provisions of the Sale of Goods Act. 

It must be acknowledged, finally, that there are certain cases 
where an exception to the nemo dat rule does vest a perfect title 
in the purchaser and thereby destroys the titles of all prior owners. 
Sale in market overt is such a case. Section 22 of the Sale of Goods 
Act provides that ‘* Where goods are sold in market overt, according 
to the usage of the market, the buyer acquires a good title to the 
goods, provided he buys in good faith and without notice of any 
defect or want of title on the part of the seller.” In this situation 
there can be no question of merely overriding some prior transaction 
or interest, for there is no relevant transaction or interest which 
can be overridden, and no other title of any person which could 
relevantly be transferred. Either the purchaser acquires a perfect 
title, or section 22 does not operate at all. Clearly, therefore, in 
this context the phrase “ a good title ” means a perfect title which 
is good against the whole world,“ and the section has the result of 
defeating the true owner however remote he may be from the 
ultimate sale in market overt.%% © 

This distinction between a sale in market overt and the operation 
of the other Sale of Goods Act exceptions to the nemo dat rule is 
implicit in the Twelfth Report of the Law Reform Committee on 
Transfer of Title to Chattels.°' The major recommendation of 
the Committee was that the market overt rule should be abolished 
and replaced by a wider rule conferring a good title on an innocent 
purchaser who buys at retail trade premises or by public auction.** 
But it is significant to note that the Committee discussed the prob- 
lem of facilitating the disposal of stolen goods only in the context of 
section 22, and nowhere does it appear to have occurred to any 
member of the Committee that any of the other exceptions to the 


63 The definition of ‘* title '’ in s. 20 (5) is ‘‘ such title (if any).’ i 

Gf. supra, p. 280, Tey we submit that the same is ‘a good title,” 
must be interpreted diff in the context of 8.G 

e5 As in Clayton v. Le Roy US ] 2 K.B. 1081 (atoian good and Bis spars 
Motor Finance C ation Ltd. v. Transport Brakes ia 1K 


MacLeod, Salo i 
es Sale and Hire Purchase, and Crossley Vaines, op. cit., . 192-106, 
Chap. u, reach the same conclusion as to the wider effect of 8. AL, s. 22, 
as compared with the other exceptions to the nemo dat rule. 
or 1988, Omnd. 2058. 
0s paras. 82 and 88. 
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nemo dat rule could have this effect. Lord Donovan dissented 
from the major recommendation precisely on the ground that it 
would facilitate the disposal of stolen goods; he therefore recom- 
mended the abolition of the market overt rule, but not of any other 
exceptions.** 


SUMMARY 
THe above arguments have led to the following principal 
conclusions: 

(1) The notion of relative title is fundamental in English law, 
and is the main key to understanding the proprietary concepts 
used in the law of sale of goods. 

(2) A distinction must be drawn between title and interest, the 
law of sale of goods being concerned with the transfer of a title to 
the absolute legal interest in the goods sold. 

(8) The concept of “ property ” in the Sale of Goods Act, 
despite the limited meaning assigned to it by section 62 (1), must 
be expanded to mean “a title to the absolute legal interest in the 
goods sold,” which meaning is used consistently throughout the 
Act. 

(4) The concept of “ title,” as used in sections 21-26 of the 
Act, must be expanded to take in the notion that the transfer 
relates to the absolute legal interest in the goods sold, with the 
result that ‘‘ title ° bears a similar meaning to “ property ” in 
the above sense. 

(5) A contract of sale is a contract which involves the transfer 
of a title to the absolute legal interest, and not necessarily a good 
title; a transfer which excludes the implied undertakings as to 
good title is still a sale, and there is no bar to such exclusion as 
the law now stands. 

(6) Care is needed in applying the exceptions to the nemo dat 
rule, because of the ambiguity of expressions such as ‘* owner ” 
and ‘* good title.” A few of the exceptions have the effect of 
generating a new perfect title, but the majority have the much more 
limited effect of transferring a particular title, which may itself 
be defeasible, by overriding some prior transaction or interest. 


G. Barrrnasy.* 
A. D. Preston.t 


t Bee his Reservation at pp. 18-19. 
* 3.a.(oxon); Professor Law, University of Sheffield. 
+ LL.B., LL-M.; Lecturer in Law, University of Sheffield. 


REPORTS OF COMMITTEES 


REFORM OF THE LEGISLATIVE PROCESS 


Ir justice under common law is “ secreted in the interstices of 
procedure ” then the same might be said of statute law. Both the 
quantity and the quality of legislation are closely bound up with the 
nature of parliamentary procedures and with the ways in which 
those involved in the legislative process interpret their roles. 

Certainly pressure for procedural reform has been growing at 
least since the early 1960s, reflected in, for example, the establish- 
ment of the Study of Parliament Group and in the prominence of 
select committees on procedure appointed with increasing frequency 
by both Houses. At the same time, consumers of statute law have 
been complaining noisily about the deficiencies of much legislation; 
and there has been a resurgence of concern over the growth of 
delegated legislation ineffectively scrutinised by an overburdened 
Parliament. The stormy passage of the Industrial Relations Bill 
has cast doubts upon the capacity of the House of Commons to cope 
with a Bill which is not only vast and technical but which also 
provokes bitter inter-party conflict. 

A recent report by the Commons’ Select Committee on Procedure 
entitled The Process of Legislation + provides a timely and fascinat- 
ing review of the legislative process from the viewpoint of the 
parliamentarian. But before considering the contents of this 
important document a word or two should be said about the purpose 
and the limitations of exercises of this kind. 

On reading Procedure Committee reports one is often left with a 
niggling feeling that they beg important and fundamental questions 
about the contemporary role of Parliament. Professor Crick’s 
unsympathetic image of backbench reformers “ frustrated from real 
work ... chewing frozen procedures as a genteel anodyne ” ? 
Imgers uncomfortably in the mind. To be fair, this has become 
rather less true of reports and debates on reform in recent years, 
and in The Process of Legislation one can detect little of what Crick 
calls ‘“ mutual back-scratching about ‘ the glories of Parliament.’ ” 
But undoubtedly there is often a serious psychological gap between 
thoge non-participant observers of the parliamentary process who see 
Parliament as part (albeit an important one) of a total legislative 
process, the centre of gravity of which has shifted away from 
Westminster towards the corridors of Whitehall and for whom 
“ representation ’’ has more to do with pressure groups than with 


1 Second Report, Session 1970-71, ELO. 588. 
1 The Reform of Parliament (2nd ed., 1988) p. 162. 
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elections, and the ‘‘ msider’? whose universe is still bounded 
to a large extent by outmoded notions of ‘‘ mandate ” and 
‘6 sovereignty.” 

This theme, alas, cannot adequately be pursued in the present 
context, but prospective readers of The Process of Legislation might 
care to recall the words of the late Professor H. V. Wiseman: 


“ Broadly there are two approaches to the problem of Parlia- 
ment. One is concerned with everything which may affect its 
working as the central point in our government system. It 
assumes the continuance of the parliamentary cabinet system 
but is prepared for changes which might radically alter its 
working in practice. The other is concerned only with the 
relatively narrow question of parliamentary p ure and is 
liable to reject even moderate proposals for change if they 
appear even remotely likely to alter the balance of power in the 
Constitution or the traditional functions and attitudes of 
Parliament.” 3 


While this report cannot fairly be said to fall squarely into the 
second category (and Wiseman himself acknowledges the existence 
of an intermediate category, relating, for example, to extensions 
in the system of committees) it is even further from the first—which 
itself hardly conjures up an image of reformers anxious to come to 
grips with basic constitutional principles. There can be little doubt 
that procedural investigations of this kind take too much for granted 
for “ outsiders ”? to take them as seriously as their authors might 
wish. 

So to the report itself: to begin with, the Committee indorses 
the proposal of its predecessor * that regular use should be made of 
pre-legislation committees, set up at the discretion of the Govern- 
ment to consider subjects which might subsequently form the basis 
for legislation, and of post-legislation committees ‘* to Inquire into 
difficulties in the application and interpretation of statutes and 
consequent delegated legislation within a short period of their 
enactment.”? Both kinds of committee should ‘‘ where appro- 
priate ” take the form of joint committees of both Houses. The 
report contains an interesting appendix® detailing the many 
instances since 1000 when pre-legislation select committees have 
been employed and noting the legislative outcome (if any) of their 
deliberations. The proposals were endorsed by the Leader of the 
House in his statement to the Commons following publication of the 
Report,’ though one doubts whether much will come of it. 

While an extension of the initiating and supervisory role of 
Parliament along these lines would be a useful experiment it hardly 
represents a panacea for all legislative ills. As Crick remarks: 


3 ' Parliamentary Reform,” 12 Parlia Afairs 240 a: 
ae eet eae On ure, Session 1 , ELC. 599. 


5 A 1, annex G, Pee ee 
$ HO Deb Vol. 825, . 648-658 (November 8, 1971). 
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“ The danger of this is, of course, that it would simply add 
another stage. ... The idea is right, but the means are far 
less likely to be yet new committees, than the uncovering of 
areas of administration or public concern which need new legis- 
lation or amendments to statutes as a result of increased select 
committee activity.” T 

On the stages of public Bills the Report notes the effects of an 
uneven distribution of legislative business between Lords and 
Commons (peers were called to give evidence on this point) and 
suggests that the balance should be redreased by relaxing the strict 
application of rules of privilege which debar Bills with a fimancial 
content from being introduced in the Lords. This was accepted by 
the Government, but after an eloquent attack by Mr. Enoch Powell 
during the debate on the procedural motions * it agreed to reserve 
its position for the time being.’ 

The Committee notes the lack of use made of second reading 
and report committees since their introduction in 1967 and sug- 
gests that they should be employed more frequently and to better 
effect. On committee stage it rejects an ingenious proposal by 
Professor J. A. G. Griffith 1° for a tripartite division of committee 
discussion differentiating issues of principle from scrutiny of detail; 
at the same time it acknowledges the validity of a distinction of 
this kind by proposing more extensive use of investigatory select 
committees to consider technical Bills or parts of Bills and says that 
it should be possible for such committees to report directly back 
to the House without a time-consuming recommittal to committee 
of the whole House. Again, there is a valuable appendix 7+ showing 
the recent history of legislative select committees. 

One can see the need for a modification of a standing committee 
system which is ill suited to the role of detailed legislative scrutiny : 
all too often the House of Lords (and ultimately the courts) have 
to clear up the débris left by a committee stage which has merely 
telescoped the debate on principle at second reading and which is 
totally unsuited to effective discussion of technical detail. 

One proposal of the Procedure Committee which seemed, prima 
facie, innocuous was to reduce the minimum size of the First Scottish 
Standing Committee from thirty to sixteen, in line with the Second 
Scottish Standing Committee and the English standing committees. 
The Government’s motion to implement the proposal was made the 
subject of a separate debate * in which Labour Members from 


1 In A. H. Hanson and B. Crick (eds.), The Commons tn Transition, p. 272. 
8 HELO. Deb., Vol. 828, cols. 840-880, at cols. 860 et seq. (November 16, 1971). 


9 Ibid., col. 878. But it is in i to note that two Government Bills 
sufficiently controversial to proroke a division at second ing in the Com- 
mons were introduced in Lords 


ang, the early part the 1971-72 
Agriculture (Miscellaneous Provisions) and Museums and 
Galleries (Admission Charges) Bulls. 


P. : 
12 H.O. Deb., Vol. 826, ole 1444-1494 (November 24, 1971). 
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Scottish constituencies alleged that the move was designed merely 
to overcome the Government’s difficulty in finding enough Conserva- 
tive Members to man Scottish committees (only 28 of the 71 
Scottish M.P.s being Conservative). A rather disingenuous 
counter-proposal, that Scottish Bills debated in principle on the 
floor of the House rather than in the Grand Committee should still 
go to a committee of at least thirty, was rejected on the ground that 
ten dissentients can always veto the motion to send a Bill to Grand 
Committee. In the result the procedural motion wes carried by 159 
votes to 186. 

The Committee notes that since 1967 no debate has been allowed 
on third reading unless six Members demand it and that this has 
cut the time spent on third readings by more than half. It heard 
a considerable body of evidence suggesting that third readings, 
particularly of House of Lords Bills, are a complete waste of time 
and, despite the contrary views of the Opposition Chief Whip +" the 
Committee recommends that third readings should be taken form- 
ally. In subsequent debate 1° the proposal was condemned by 
Members from both sides of the House and the matter was left in 
abeyance. The total amount of time spent on third readings is 
small, but every little helps 1" and this surely is a matter for 
compromise (¢.g. by increasing the number of Members who can 
insist upon a third reading debate). 

The Committee was particularly concerned about the breakdown 
of parliamentary scrutiny of delegated legislation, and in particular 
with the fact that many prayers for annulment of ‘negative ” 
statutory instruments are not debated within the statutorily effective 
forty-day period 13: it concludes sombrely that it is “‘ of cardinal 
importance that the House should appreciate the gravity of the 
inroads into its power of control of legislation.” 1° It recommends 
that “ negative ” instruments adversely reported on by the Scrutiny 
Committee should automatically become subject to the affirmative 
Po ; that three Fridays in every session should be set aside 

“ prayer days” for private Members; that the grounds upon 
which the Scrutiny Committee can bring an instrument to the 
attention of the House should be made more flexible; and that it 
should be possible to send non-contentious prayers and affirmative 
resolutions to a special standing committee. Its proposal to set 
up a joint committee to consider “ the procedures and practice by 
13 Ibid., col. 1448 (Mr. Norman Buchan). 

14 Bee ‘Appendix 1, annex B, p. 264. 
ners and 169-170. 
Bo Mo. 825, cols. 648-658 (November 8, 1971). 
PEE Sohn aio ieee takes fy Mr. Angus Mande (Report, p. D: 
b not always the case, under Government, that legislation expands to 

All” the time a le for it?” 

18 Bee Appendix 1, annex H, pp. 261-282. In tho session 1968-69, only 15 out 
of 4 PraTes notices given (Swe of which were withirwwn) were debated within 
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which control of each House over delegated legislation is exercised 
and to report on how they might be improved ” has been imple- 
mented » and the other proposals will be referred to this committee. 

Members entering the ballot for Private Members’ Bills have 
often complained about the lack of time between the holding of the 
ballot and the date of first reading, about lack of drafting facilities 
and about the problem of ‘‘ keeping a House ” on Fridays. The 
Government rejected a proposal by the Committee for the ballot to 
be held before the summer recess but agreed to give a grant of up 
to £200 towards the drafting expenses of Members achieving the 
first ten places in the ballot. This seems highly arbitrary since 
Private Members’ Bills invariably become law only because of lack 
of opposition and not necessarily through a high place in the ballot, 
which may in fact be used to float “‘ propaganda ”? measures: thus 
in the session 1970—71 three of the seven ballot Bills enacted were 
drawn lower than tenth, and six more measures originating from the 
back-benches were not even introduced under the ballot. 

The archaic and complex procedure of “ counting ’? came under 
fire from several witnesses who pointed out that a single Member 
could terminate an entire Friday afternoon’s business by calling 
a count (but it was widely felt that the rule requiring 100 votes to 
carry the closure provided an important safeguard for minority 
opinion in the House and that this rule should not be tampered 
with). Although the impact of counting was shown to be small ™ 
the Committee recommended its abolition; despite opposition from 
Mr. Powell, this has been done. However, the quorum remains and 
if a division reveals fewer than forty Members taking part then the 
business under discussion stands adjourned and the next business 
is proceeded with.™ 

The Committee considered various other matters. Proposals 
were put to it regarding the form of legislation: its proposal for 
the appointment of a “‘ Committee, including Members and Officers 
of both Houses, to review the form, drafting and amendment of 
legislation and the practice in the preparation of legislation for 
presentation to Parliament ” has been accepted. So have proposals 
for appointing a second Deputy Chairman of Ways and Means; for 
reforming the composition of the Business Committee so as to 
exclude members of the Chairmen’s Panel; and for providing an 
extra hour’s debate on allocation of time motions. No decision has 
been taken on its recommendation that a rule requiring short 
speeches should be imposed experimentally in certain kinds of 
debate (discussion of which led the Committee to contemplate an 
unparliamentary world inhabited by stop-clocks and winking lights). 


20 It was announced in February 1972 that the chairman of the Committee wonld 
be Lord Brooke of Cumnor. 11 p. 241. 

72 On December 8, 1971, debate on the second reading of Mr. Robert Edwards's 
Care of the Elderly Bil stood adjourned after 26 Members voted in favour of 
the second reading motion and four against. 
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Many of the real nuggets lie buried in the voluminous minutes 
of evidence (229 pages) and appendices (120 pages). One discovers 
Mr. Alfred Morris describing the circumstances surrounding the 
introduction of the Chronically Sick and Disabled Persons Bill and 
the Food and Drugs (Milk) Bill *; Lord Maybray King ** and Mr. 
Selwyn Lloyd * on the tribulations of Mr. Speaker and Sir John 
Fiennes (first Parliamentary Counsel) on the problems facing a 
legislative draftsman.*® A vast appendix submitted by the Second 
Clerk Assistant and the Clerk of Public Bills ** is a goldmine of 
detailed information about the operation of a variety of procedures 
relating to public Bills and statutory instruments. Another, by 
Professor Griffith and Miss Norma Percy,™ contains a dissection of 
the committee stage of the Town and Country Planning Bill 1968 
and (in less detail) of the Race Relations Bill. There is a fascinating 
“inside”? story by Edward Rowlands * of the passing of the 
Leasehold Reform Act 1967, underlining the failure of parliamentary 
scrutiny to uncover its defects. 

The Report is an excellent illustration of the strengths and 
weaknesses of an exercise of this kind: sensible and wide-ranging 
within narrow terms of reference. A work compiled by cognoscenti 
for cognoscentit, but a mine of information for students of the 
legislative process. Yet, in a way, the most telling exchange 
occurred when Mr. Wingfield Digby asked Lord Maybray King 
whether an answer he had given implied an opinion that the House 
of Commons was too large for modern conditions: he replied, ‘* With 
respect, I think that is outwith the Procedure Committee, which is 
dealing with Parliament as it is. If you want to reform the 
Constitution of Britain, I do not think we can do that tonight.” » 


Gavin Drewey. 


as pp. 57-62. 
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STATUTES 


Tue NOERETHERN Inecanp ACT 1972 


‘¢ [O]f all laws which a Legislature can pass an Act of Indemnity 
is the most likely to produce mjustice. It is on the face of it 
the legalisation of illegality; the hope of it encourages acts of 
vigour, but it also encourages violations of law and of 
humanity. The tale of Flogging Fitsgerald in Ireland, or the 
history of Governor Eyre in Jamaica is sufficient to remind us 
of the deeds of Jawlesmess and cruelty which in a period of 
civil conflict may be inspired by recklessness or passion, and 
may be pardoned by the retrospective sympathy or partnership 
1 


of a terror-stricken or vindictive Legislature.” 


AMONG the least creditable episodes in Anglo-Irish legal history 
have been the passage of Indemnity Acts to cover unlawful acts of the 
authorities in times of civil commotion.? The latest of these is the 
Northern Ireland Act, which passed through the British Parliament 
on the night of February 28/24 in the brief space of approximately 
seven hours and eleven minutes. It was passed to render retro- 
spectively lawful the conferring upon the British Forces in Northern 
Treland by the Northern Irish Government of powers, under Northern 
Irish legislation, namely, the Civil Authorities (Special Powers) Acts 
192242, to disperse assemblies, to search houses, vehicles, vessels 
and other premises, to stop vehicles on suspicion of being used for 
purposes prejudicial to peace or order, to arrest people on suspicion, 
etc. The occasion for the passing of this hasty Act was a decision 
of the Northern Irish High Court, earlier on the same day, February 
28, to the effect that regulations conferring such powers on the 
British armed forces were ultra vires the Government of Ireland Act 
1920. This imperial Act, the Constitution of Northern Ireland, 
established the Northern Irish Parliament, giving it authority to 
make “laws for the peace, order, and good government of... 
Northern Ireland ” but by section 4 (1) provided that it should not 
have 


** power to make laws in respect of the following matters in 
articular, namely— ... (8) The navy, the army, the air 
orce, the territorial army, or any other naval, military, or 
air force, or the defence of the realm, or any other naval, 
military, or atr force matter (including any pensions and 
allowances payable to persons who have been members or in 
respect of service in any such force or their widows or depen- 


1 A, V Dicey, A Leap tm the Dark, or Our New Constitution (London, 1998), 
. 87-88. 
2 Cf. P. O'Higgins, '' Wright v. Fitsgerald Revisited ' (1962) 25 M.L.R. 
4198-429. 


205 


296 THR MODERN LAW REVIEW Vor. 85 


dents, and provision for the training, education, employment 
and assistance for the reinstatement in civil life of persons who 
have ceased to be members of any such force); . . .” (italics 
added). i 


The Civil Authorities (Special Powers) Act 1922, as amended 
by the Civil Authorities (Special Powers) Act 1988 (both these Acts 
are Acts of the Northern Ireland Parliament), provides that the 
“ civil authority ” shall have power “to take such steps and issue | 
all such orders as may be neceasary for the preserving of the peace 
and maintaining order.” The “ civil authority ” is defined by 
section 1 (2) of the 1922 Act as 


“ the Minister of Home Affairs for Northern Ireland, but that 
Minister may delegate, either conditionally or subject to such 
conditions as he thinks fit, all or any of his powers under this 
Act to the Parliamentary Secretary of the Ministry of Home 
Affairs or to any officer of the Royal Ulster Constabulary and 
such Parliamentary Secretary or Officer shall, to the extent of 
such delegation, be the civil authority as respects any part of 
Northern Ireland specified in such delegation.”’ 


The-provisions of section 1 are carefully kept within the limits of 
the Government of Ireland Act. Section 7 of the 1922 Act, however, 
apparently exceeds these bounds by authorising ‘‘ any person 
authorised by the civil authority, or any police constable, or 
member of any of His Majesty’s forces on duty,” to arrest people 
for criminal offences or breaches of regulations made under the 1922 
Act. The Schedule to the Act conferred further powers upon 
members of the Armed Forces. Commenting upon these provisions 
a commission of inquiry set up by the National Council of Civil 
Liberties in 1986 (consisting of Edward Aylmer Digby, K.C., 
Bencher of the Middle Temple, Miss Margery Fry, a former principal 
of Somerville College, William McKeag, a solicitor and M.P., and 
E. L. Mallelicu, barrister and M.P., and having as its secretary 
Neil Lawson, now Lawson J.) commented as follows: 


“ Tt is curious that parts of the Special Powers Acts purport to 
confer powers upon members of the armed forces. The title of 
the legislation, ‘ Civil Authorities Act,’ appears to exclude the 
exercise of ‘ Special Powers’ by other than civil authorities, 
an assumption which is borne out by the limits of the Home 
Minister’s powers of delegation. . . . But in this respect the 
Schedule travels far beyond the Act to which it is appended 
by specifically empowering the military authorities to exercise 
rights and perform duties which from the purport of the Act 
itself should be strictly confined to civilians.” * 


The Commission of Inquiry therefore thought regulations con- 
ferring powers on the armed forces were ultra vires the Civil 
3 Report of a commission of inquiry appointed to examine the purpose and 


effect of the Civil Authorities ( Powers) Acts (Northern Ireland) 1928 and 
1988 (London, 1088), pp. 15-16. 


Mar 1972 STATUTES 297 


Authorities (Special Powers) Act 1922 itself. Others have thought 
the Act and the regulations made under it conferring such powers 
were ultra vires the Government of Ireland Act 1920. Professor 
Harry Calvert in his classic discussion of the Northern Ireland Con- 
stitution has this to say of the exemption from the powers of the 
Northern Ireland Parliament of power to make laws respecting the 
armed forces: 
“ Some minor administrative difficulties may be expected to 
arise from the exception of matters relating to the armed forces 
for it is not unknown for them to be deployed in co-operation 
with the Northern Ireland civil authorities in schemes for the 
preservation or restoration of order.” 4 


More recently Professor Claire Palley of Queen’s University, 
Belfast, has written that ‘‘ for many years university law teachers 
in Ireland have taught their students that the regulations could 
probably be successfully challenged in the courts.’?* The simple 
fact of the matter is that in the conferring by the Northern Ireland 
authorities of powers on the British armed forces the position has 
always been that if the exercise of such powers were challenged such 
a challenge would probably be successful, as was the case with 
the proceedings before the Northern Ireland High Court which gave 
rise to the passing of the Northern Ireland Act. It was somewhat 
disingenuous therefore of the Home Secretary (Mr. Maudling) and 
the Attorney-General (Sir Peter Rawlinson) in explaining the need 
for legislation to adopt the position, as did the former, that ‘‘ The 
sole effect of the Act will be to declare that the law so far as the 
powers of the Armed Forces are concerned is and always has been 
what it has hitherto been believed to be.” © 

The Government, even if it or its legal advisers were unaware of 
what has been written on the subject or what is taught by Professor 
Palley and her colleagues, had had a warning. Miss Bernadette 
Devlin told the House of Commons: 


“ Concerning the question of rushing the legislation through, 
six months personally wrote to the Under-Secretary of 
State at the T of Defence pointing out to him the precise 
point made in this legislation that the Northern Ireland 
Government, under the Special Powers Act, did not have the 
right to pass legislation in respect of Her Majesty’s Forces. In 
his answer, the stupidity of which was equalled only by its 
brevity, he said it was not his business, it was the Northern 
Ireland Government’s business, and, anyway, it was not mine— 
or words to that effect. I attempted several times to raise 
these matters through the usual democratic channels of this 
House, taking Questions to the Table Office. I was told that 
it was not a problem for this House, that it was a matter for 


4 Constitutional Law in Northern Ireland (Belfast and London, 1968), p 
s '' Northern Ireland: gaps that a one clause Act cannot close,” The Temos 
February 25, 1972. e H.0.Deb., Vol. 887, col. 1285 (February 238, Tinas 
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Northern Ireland legislation. Now, because a court in Northern 
Ireland has passed a judgment, all of a sudden it is a problem 
for this House, a problem which is to be solved in a matter of 
four or five hours.” 1 


The only supporting evidence for the Government’s view that 
it always had been lawful for the Northern Ireland authorities to 
confer powers upon the British armed forces came from the judgment 
of Ackner J. in the habeas corpus proceedings in Re Keenan. Since 
the Court of Appeal took the view that English courts have no juris- 
diction to issue habeas corpus to Northern Ireland,’ Ackner J.’s 
remarks appear to have been made without jurisdiction. 

The Government had had warning of what was to come, of the 
illegality of the exercise of certain powers by the Northern Irish 
authorities. When the inevitable happened, on grounds of urgency, 
the Government refused to wait until the House of Lords had heard 
an appeal from the Northern Irish courts. But even at this stage 
the British Government persisted in its mistaken view of the law 
for the Northern Ireland Act which they rushed through the British 
Parliament asserts as follows: 

** The limitations imposed by paragraph (8) of section 4 (1) 
of the Government of Ireland Act 1920 on the powers of 
Parliament of Northern Ireland to make laws not have 
effect, and shall be deemed never to have had effect, to preclude 
the inclusion in laws made that Parliament for the peace, 
order or good government of Northern Ireland of all provision 
relating to members of Her Majesty’s forces as such or to things 
done by them when on duty, and in particular shall not pre- 
` clude, and shall be deemed never to have precluded, the confer- 
ment on them by, or under or in pursuance of any such law of 
powers, authorities, privileges or immunities in relation to the 
preservation of the or the maintenance of order in 
Northern Ireland.” (Italics added.) 


This Act, with its retrospective effect, shamefully encountered little 
Opposition in Parliament. Only in the House of Lords was there a 
division in opposition to its passage. In the Commons a Liberal 
proposal that it should expire after one year, thereby giving imme- 
diate cover to British troops, while ensuring that there would be 
a more leisurely opportunity given to consider the desirability of 
extending the legislative authority of the Northern Irish Parliament, 
received only twenty votes. 

Anglo-Irish legal history contains many discreditable episodes. 
The hasty enactment of the Northern Ireland Act, with its back- 
ground of legal ineptitude, does little to improve the record. Only 
the Northern Irish High Court emerges from the episode with 
credit. 


` 


PauL O’Hicerns. 


T Ibid., col. 1406. 
2 [1971] 3 All E.R. 888 (0.A.). 
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TEE RECOGNITION OF DIVORCES AND LEGAL SEPARATIONS ACT 1971 


Tms Act has made sweeping changes in the English and Scottish 
conflict of laws relating to the recognition of foreign divorces and 
separations. 


The effect of the Act 

(1) Grounds of recognition. Decrees of divorce and judicial 
separation granted in any part of the British Isles * will now auto- 
matically be recognised * throughout Great Britain.‘ Divorces and 
legal separations ° obtained outside the British Isles can no longer 
be recognised on the old grounds, except where (1) they have been 
obtamed in or are recognised by the country of the spouses’ domicile 
or (2) they are recognised by statute. Travers v. Holley™ and 
Indyka v. Indyka * have thus been overruled,” to be survived only 


1 The Act implements the Hague Convention on Recognition of Divorces and 
Legal Separations of 1988 and makes other changes recommended by the 
English and Scottish Law Commissions in their Report on the Convention, 
Law Com. 84, Scot. Law Com. 16, Cmnd. 4542 (reprodumng the lish text 
of the Convention at Appendix A) (hereinafter referred to as ‘‘ "), On 
the presumption that iament does not mtend to act in breach of treaty 
obligations, the Convention may be used as an aid to construction where there 
are ambiguities or obscunties ın the Act: Salomon v. Commussioners of 
Customs and Raciss Gee 2 Q.B. 116, C.A.; Post Offices v. Estuary Radio Lid. 
1209] 1 Q.B. 740, 0.A.; The Banoo [1971] P. 187, O.A. For "liameritary 

obates, see H.L. Deb., Vol. 815, col. 488 (Second Reading); Fol. 816, col. 
210 (Committee); Vol. 816, col. 570 (Report); Vol. 816, col. 1048 (‘Third 
Reading); H.O. Deb., Vol. 816, col. 1547 ( ing Committee); Stand- 


ing Committee B Reports, June 28, 1971 rt); Vol 881, ool. 165 (Third 
Reading); H.L. Deb., Vol. 822, col. (Consideration of Commons 
Amendments). 


ie. the United Kingdom, the Channel Islands and the Isle of Man: s. 10 (3). 
Bubject to limits and exceptions outlined below. 
s. 1. Although the Convention does not apply to the recognition in one 
component part of the United Kingdom of divorces and separations obtained 
ae roves perk thia provinon. wae miaoted inorder (a) to avoid the absurdity 
of i troly foreign decrees more readily than British Isles decrees 
and (b) to reduce conflicts of jurisdiction between courts of the British Isles: 
Report, . 51. It must be noted that the Act does not affect the law 
relating Eas recognition of divorces and separations obtained in the British 
Isles otherwise than by judicial decree (as to which, see Dicey and Morris, 
Confit f Laws, Sih ed. (1967), pp. 810-821; Qureshi v. Qureshi [1971] 2 
W.L.B. 618): this matter is at present the subject of seperate considerati 
by the Law Commission. 
5 Neither the Act nor the Convention defines » divorce or legal ration. The 
latter's meaning is particularly uncertain. The Gollaltan Genaral (Bır Geo: 
Howe) weni no further in debate than to say it is ‘‘ something whi 
produces, possibly, among other results, the result that spouses are no longer 
under an legal obligation to live together '’ (H.C. Deb., Vol. 881, col. 17). 
It próbabiy Tocludes ied alate analogous to English decrees of judimal 
separation, separation orders, and consensual separations by deed. The extent 
af recognition, 6.9. the effect of the legal seperation upon the spouses’ 
prietary and testamentary rights, is left quite open. As to the effect of a 
egal separation upon the continuance of desertion, see Tursi v. Tarsi lope. 


> u 


P. 54. © 5. 6. No more jndge-made rules of recognition can be deve . 
T [1958] P. 246, O.A. s [1969] 1 A.C. 88, ; 
9 The reasons why Travers v. Holley and Indyka v. Indyka were overruled were 

that (a) the new grounds covered most of this area of recognition, and (b) the 

test laid down by the latter case was undesirably vague: Report, paras. 22-95, 
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by Le Mesurier v. Le Mesurier,° Armitage v. Att.Gen.,"! and a 
number of statutes covering specific situations. These cases apart, 
the only divorces and legal separations obtained outside the British 
Isles which will now be recognised in Great Britain are “‘ overseas 
divorces and legal separations,’’ which, by definition, must (a) have 
been obtained by judicial or other proceedings +? and (b) be effective 
under the law of the country “ where they have been obtained.’* 
These will now be recognised 1° if at the date of the institution of 
the proceedings *" in that country, either spouse was (1) habitually 
resident there,** or (2) its national,’® or (8) (where its law uses 
domicile as a ground of jurisdiction in divorce or separation) 
domiciled there within the meaning of its law.*° 


11 [1908] P. 185. The reasons why Le Mesurier v. Le Mesurier and Armitage v. 
Att.-Gen. were retained were that (a) they use a connecting factor which is 
appropriate ccording to the forum’s erie rules, (b) they do not require 
proat a of ERT law (in contrast to the Convention rule involving domicile 

(2) ), and (c) they are widely known and operate smoothly as 
a ae of recognition : Report, pare. 20. 

12 6.9. Indian Divorces (Validity) Act 1091, Kenya Divorces (Validity) Act 1922, 
Oolomal and Other Territories (Divorce Junsdiction) Acts 1926— 

18 These words clearly cover non-judicisl divorces (as to which, see “note 4, 
supra), provided that there have been ‘' proceedings. This word, which 
appears in the Convention, Art. 1, involves ‘‘s minimum of acts, steps or 
formalities required to be taken by established rules and carried out by an 
authority or at any rate with the agreement of such authonty or in its 
resence '' (Belles and Goldman, Explanatory Report on the Convention, The 
Fague Conference, January 1971, . 18); and see, further, Standing Oom- 
mittee B Reports June 2, 1071, cols. 7-8; H.O. Deb., Vol. 821, cols. 171. 
This requirement obviously excludes utterly informal divorces. They would 
probably not be recognised on the old grounds either: althongh in general the 
method of divorce is immaterial (see Qureshi v. Qureshi 1] 2 W.L.R. 
518, 688), a minum requirement of formality seems necessary if only to 
safeguard certainty in the ascertainment of of status. 

14 The word ‘' country "' is used in the Act in the political sense, to meen a state 
(the word used in the Convention), and not in the sense in which it is used 
in ihe conflict of laws, to mean a law district: see 6.9. s. 8 (8). 

18 g. 2. 

16 Subject to mits and exceptions outlmed below. 

1Y g. 8 (1). An alternative is the date of the institution of cross-p s 
if any, regardless of whether the divorce or ae aria ae obtained in 
original proceedings or the cross-proceedings: s. 4 (1 ere a logal 
tion which is entitled to recognition on one of these ds is logal ropare- 
the country where it was obtained, into a divorce, the will automatioall 
be recognised (subject to the limits and exceptions outlined below): s. 4 ( 
(a reference to the system exsting in a number of countries, e.g. Belgium, 
France and Denmark, whereby a legal separation can be converted into a 
divorce if it lasts for more than a prescribed period). 

18 g. 8 (1) (a). Where a country comprises territories having different systems 

of law in matters of divorce or Jegal separation, the spouse muss be habitually 

resident in the territory where the divorce or legal seperation was obtained. 

s. 8 (8). 

s. 8 (1) (b). This provision is pplicable to persons having more than 

one nationality. A person's na adnate is governed by the law of the state 

which claims hım as a national: see O'Connell, International Law, And ed. 

(1970), pp. 678-683. 

s. 8 (2) (giving an extended meaning to habitual residence). Where a country 

rises territories having different systems of law in matters of divorce or 
lega separation, the spouse must be domiciled in the territory where the 


10 faoal A.C. 517, P.O. 


1 


o 
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(2) Proof of facts relevant to recognition. In relation to the 
above three grounds of recognition of overseas divorces and legal 
separations, any finding of fact ™ (whether express or implied), on 
the basis of which jurisdiction was assumed in the foreign pro- 
ceedings, is conclusive if both spouses took part in the proceedings ** 
and is otherwise sufficient proof of the fact found.™ 


(8) Limits and exceptions to recognition. Recognition under 
the Act of a divorce or separation, whether granted in or obtained 
outside the British Isles, does not entail recognition of any finding 
of fault or ancillary order made in the proceedings *; moreover, 
recognition must be refused altogether if the divorce or separation 
was granted or obtained at a time when there was no subsisting 
marriage between the parties.?> Recognition of a divorce or legal 
separation obtained outside the British Isles * may also be refused 
if (a) it was obtained by one spouse without reasonable steps having 
been taken to give notice of the proceedings to the other spouse, or 
without the other spouse having been given a reasonable oppor- 
tunity to take part in the proceedings,” or (b) its recognition would 
manifestly be contrary to public policy.%* This preserves intact 
the common law discretion to refuse recognition of a divorce or 


divorces or legal tion was obtained withm the m of its law: s. 8 (8). 
By virtue of. 8 Gy is now posts far « pera tbe ciled in Australia 
for the of recognition of his divorce or separation without being 
domiciled ın one of ite states: of. Dicey and Tis, op. œt., pp. 82-84 
s. 8 (2) departs from the princmple that, for the purpose of lish rules, 
domicile is determined accordmg to English law (Di (Poey. an 

pp. 117-118), but it had already been suggested by Lord Pearson in Mor, op. a v. 
Indyka [1 1 A.C. 88, Ul, H.L. It was adverted to in Messina v. Smith 


ent , 889, per Ormrod J. Note that the grounds on which jurisdiction 

y was taken ere mmmaterial (as are the on which the divorce 
or ] tion was ted: Convention, 6; Report, para. 10). 

21 This includes a findi S spouse was habitually resident or domiciled 
in, or a national of, try in which the divorce or legal seperation was 
obtained: s. 5 (2). Thus pro safes goes further than Convention, Art. 6, in 
that the foreign court's ton of the conn factor may be 


binding. Smee the new grounds of nahonality and domicile are anyway 
determined according to the fo law, this makes a a diference aly- where 
recognition is sought on the ground of habitual residences: see Report, para. 92. 
23 For this purpose a spouse who has appeared in judicial p. is to be 
treated as having taken part in them: s. 5 (2). 
236.5 (1). The onus is on the person seeking to disprove the fact: s. 5 (1) (b). 


35 s. 8 (1). This is determined by the conflict rules of that part of Great Britain 
in which the question of recognition arises. Pace the Law Commissions 
(Report, p. 48) this exception is wider than imed by the Convention, 
Art, O, whioh is limited fo oases whore the divoree o separation is 
incompatible with a previous decision dete ies’ matrimonial 
status: it would thoe appear that (to this very nia cook the United 
Kingdom is in breach of its international obligations undar the vention. 

29 These exceptions do not apply to British Isles divorces and separations: ‘‘ it 


has been thought thet in such circumstances the complaining party should 
seek to have the decree set aside b the court which granted it, or on appeal 
Pom es Bcc tbat i it would e objectionable to allow a court in another 
part o 


o British Isles to refuse- to. recognise fis decree '': Report, p. 48. 
va e icey and Morris, op. at., pp. 818—819. r 
2.8 
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separation obtained in a manner contrary to natural justice or 
whose recognition would otherwise be contrary to public policy.?° 


(4) Remarriage. A spouse whose divorce is entitled to recog- 
nition in Great Britain cannot be precluded from remarrying in 
Great Britain on the ground that the divorce would not be recognised 
in another country.*° This provision overrules R. v. Brentwood 
Superintendent Registrar of Marriages, ew p. Arias.™ It provides 
a partial solution to one of the classic ‘‘ incidental questions ” in the 
conflict of laws: where a divorce is recognised by the law of the 
forum (which might here be English law) but is not recognised by 
the law of the parties’ domicile, do the parties have capacity to 
remarry? °? There are four different possible cases: (1) a foreign 
divorce followed by a remarriage in England; (2) an English divorce 
followed by a remarriage in England; (8) a foreign divorce followed 
by a remarriage abroad; (4) an English divorce followed by a 
remarriage abroad. Case (1) is covered by the Act: the remarriage 
is valid. Case (2), although not covered by the Act, is an a fortiori 
case; the remarriage must be valid. But cases (8) and (4) are 
probably governed by the law governing capacity to marry rather 
than the law governing the validity of the divorce, and the 
remarriage is in each case probably imvalid.** 


(5) The time factor. The Act came into force on January 1, 
1972.%* The new rules for the recognition of decrees of divorce and 
judicial separation granted within the British Isles apply only to 
decrees granted on or after that date.* The new rules for the 
recognition of divorces and legal separations obtamed outside the 
British Isles, however, apply to divorces and legal separations 
whenever obtained,** requiring, or, as the case may be, precluding, 
Tecognition in relation to any time before January 1, 1972, as well 


29 See Dicey and Morris, 817-810, and, for the latest cases, Hornett 
v. Hornatt [1971] P. 256; e Qureshi [1971] 2 W.L.R. 518; Re Moyer 
per, P. ., In debate, Lord Simon of Glaisdale thought that the word 

manifestly '' in s. 8 (2) (b) narrowed the powers of the courts '' to 
refuse recognition when it would be unjust to accord recognition '': ELL. Deb., 
Vol. 816, col. 214 (and see judgment in Qureshi v. Qureshi, sure, at Pp. 586_- 
5 Contrast his earlier view in Lepre v. Lepre [1965] P. 52, 68: “ The 
an otherwise binding foreign judgment or rule th law on the 
Aah B is anilar tth iljast in CASTAS UAH oa, E Ca far of Daaa S 
italics supplied). This arenen) view is preferable: see Dicey and Morns, 
op. oit., pp. 76-77; Report, p 
206.7 (implemen Čonveniion, Ga u). 


` 1968] 2 Q.B. 
orris, Conflict oa Laws s GRD; PP- es -i for the incidental 
a as oe generally, see Dicey and Morris, op. 
Breen v. Breen 14 P. 144; Paste y. Pesala [1068 P. 84, 
888-840, approving Schwebel ne T. Ungar (1984) 43 D.L.B. (24) 
3i, 10 (5) (exoept s. 0, an enab section applicable to Northarn Ireland). 
35 s, 1. “Tt has been’ thought unsafe to a yet elas 
ae decrees since these might have been denied recognition 
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as in relation to any subsequent time,?’ but not so as to affect any 
property rights to which any person became entitled before January 
1, 1972, and not where the question of the validity of the divorce 
or legal separation has been decided before that date by any compe- 
tent court in the British Isles.** Although a retrospective provision 
of this nature is contrary to principle, there were real reasons of 
convenience in favour of retrospectivity in this case.*° Although 
the saving provisions will not avoid every case of injustice to parties 
who have legitimately relied on the then existing state of the law, 
it will avoid the majority of them; and the remainder can be dealt 
with by use of the exception based on public policy.*° 


Habitual residence 

The concept of habitual residence appears in other United King- 
dom legislation implementing Hague Conventions,“ and even in 
the old case law on the recognition of foreign divorces,“ but it has 
never been defined.“ The intention of the Hague Conference on 
Private International Law was ‘‘ to substitute for domicile, over- 
loaded with technicalities in many systems, a concept focusing 
attention simply on the nature of the residence.” “* How the 
concept will be interpreted in England is a matter of pure specula- 
tion. One authoritative suggestion is that it will be interpreted 
to mean *‘ much the same as domicile, minus the artificial elements 
in that concept (e.g. the revival of the domicile of origin, and the 
rule that a married woman’s domicile is the same as that of her 
husband), and minus the stress now placed on the element of inten- 
tion in domicile.” ** Such an interpretation would certainly be in 
accordance with the spirit of the Convention, but might be too 
restrictive for the English courts. The Act was intended to facilitate 
the recognition of divorces, apparently including those which were 
formerly recognised on the old ground of three years’ ordinary 


3T s. 10 (4) (a). 38 s. 10 (4) (b). 

39 , peras. 46—50. 

40 s. B (9) (b). Bee Hornsit v. Hornett [19T1] P. 255 (noted by the writer (1971) 
450-452). 

‘ Administration of ustice Act 1056, s. 4; Wills Act 1988, s. 1; Adoption Act 

43 i i v. “ft [1960] 1 A.O. 68, H.L.; Angelo v. Angelo [1988] 1 


olaby v. Wolsby av LW ER. et 
43 assistance may be derived draft recommendations of the Council 


o ee re tual, account is to be taken of the duration 
and e continuity of the residence as well as of other fects of a personal 
aien 10, The wolunt t to durable ties between a person his 


habitua, sia olen pa a parson a Ineo reanie may be taken into account in 

the character of that residence.” 

Bee, pagar “Tipste POL Ms A si oa oa and the valuable discussion 
by De Winter (1 "Beoweil des Coura, 438-433 

44 Report, para. Diosy and Morris, op. œt., p. 508. 
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residence by the wife petitioner in the country where the divorce 
was obtained.** This interpretation of habitual residence might 
mean that such divorces would no longer be recognised, and it may 
therefore be unacceptable to the English courts. They may well 
prefer the analogy of the concept of ordinary residence as used for 
the purpose of English matrimonial jurisdiction.’ This concept 
would certainly require less modification in this context than would 
that of domicile.‘* Ordinary and habitual residence have much in 
common. The chief differences between them would seem to be 
that the latter depends more on the qualitative nature of the residence, 
and is less likely to be disturbed by changes in actual residence. 
In essence, habitual residence is a concept pointing to a factual 
situation." It means a person’s home. 


An evaluation of the Act 


The Hague Convention enacts a complete scheme for the recog- 
nition of foreign divorces and legal separations, with testa which are 
both workable and appropriate. But it does not preclude the 
application of rules more favourable to recognition," and the Act 
has taken full advantage of this opportunity. Not only does it go 
beyond the Convention in applying to British Isles divorces and 
separations ** and in preserving at least some of the old grounds of 
recognition *? ; it also goes much further than the Convention with 
regard to the new grounds of recognition, which are based on grounds 
enacted by the Convention. First, the Act, unlike the Convention," 
applies these new grounds equally to those countries which do and 
those which do not adhere to the Convention.** The prospect of 


40 Travers v. Holley [1958] P. 246, O.A.; see ri, para. 28, 

1T Matrimonial Causes Act 1065, s. 40 (1). Hop v. Hopian [1801] P. 116; 
Stransky v. Stransky [1954] P. 428; Lows v. Lewis [1986] 1 W.L.B. 200: 
Dicey and Morris, op. ot., pp. 88-99; see also Fos v. Sterk [1970] 2 Q.B. 
463, O.A. 

48 The word '' residence ” already imports the meaning of a home. ‘A man 
cannot be said to reside in e particular lace unless in the ordinary sense of 
the word one can say that for the time bei he i» making his home in that 
place '"': Fos v. Stirk 1910] 2 Q.B. 468, 477, O.A., per Widgery L.J. 
Another difficulty about imle is that although a person cannot have two 
domuiciles for one purpose, it is possible that he may be able to have two 

habitual residences: see Bellet and Gol , ubi supra, pars, 26. 


40 Whereas three years’ uni ted actual residence is in practice sufficient 
to satisfy Matrimonial Oauses » s. 40 (1) (b), it would not n be 
sufficient to constitute habitual residence: of. Indyka v. Indyka y 1 


A.C. 88, 68, H.L., per Lord Reid. But, in principle, the longer the residence, 
the less relevant the intention: habits are sometimes formed quite unintention- 
ally. Interruptions in remdence will not break habitual residence as oasily 
as they will break ordinary residence: see Hopkins v. Hopkins [1051] P. 116 
(ordinary Teaidence). 

50 Bee De Winter, «bs supra, p. 428. 

51 Convention, Art. 17. 

52 s, 1; and see note 4, supra. 

5.6; and ses note 6, supra. 

H See Convention, Art. 1. 


55 For the relevant arguments, ses Report, paras, 18-19. 
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two codes of recognition, one applicable to Convention countries 
and the other to non-Convention countries, would have been daunt- 
ing indeed. Secondly, the new grounds are much wider than those 
prescribed by the Convention.* Although they adopt the same 
connecting factors,” they eschew the reinforcing factors which are 
found in the Convention’s grounds of recognition."* These reinforc- 
ing factors were designed to ensure that divorces and separations 
obtained in a country with which one of the spouses had a real 
social connection would be recognised under the Convention. . But 
the Law Commissions gave substantial reasons for not incorporating 
them in the Act. One was that the stage of recognition is not the 
most appropriate stage to seek to discourage forum-shopping. “A 
divorce has already been granted and the forum-shopping, if any, 
has already taken place. In this situation the relevant problem 
strikes us as being one of preventing limping marriages.” ® Another 
was that the reinforcing factors have made the Convention’s grounds 
of recognition very complicated. ‘‘ There are great advantages in 
having tests which are simply framed and easy to apply, particularly 
since the question whether a divorce is effective m this country may 
in practice fall to be decided at an administrative rather than a 
judicial level.” *1 The question may have to be decided by, for 
instance, a marriage registrar, an Inland Revenue official, a passport 
official or a trustee of a family settlement, sometimes many years 
after the divorce or separation has been obtained. Quite rightly, 
therefore, the Act’s recognition rules are simpler and more generous 
than required by the Convention. They are likely to cause little 
hardship, provided that the spouses are adequately protected with 
regard to ancillary matters, such as maintenance. The urgent need 
now—and it is extremely urgent, since the Act is already in force— 
is to give the courts of Great Britain the power to award maintenance 
after a foreign divorce. Our courts will then have a clear conscience 
when putting an end to “ the scandal which arises when a man and 
woman are held to be man and wife in one country and strangers 
in another ” *: and the Act will be a major landmark in the 
development of the English conflict of laws. 


I. G. F. KARSTEN. 


86 Com: a. 8 with Convention, Arts. 2-8. 

ST pis. itual residence, nationality, and domicile within the meaning of the 
law of the country where the divorce or separation was obtained. 

58 Gee note 56, supra. For a summary of the nature and purpose of these 
reinforcing asor, ae Report, paras. 27-28. 


power: see Turcsek v. Turosck [1970] P. 198 


L.B. 205, 207); Morris, op. oit., 
rite ae Simon of Glais 


NOTES OF CASES 


Tue PASSING OF PROPERTY AND THE MISIDENTIFIED BUYER 


Wuenx S, a seller of goods, has been deceived into believing that B, 
the buyer, is X, a named person of substance, it is far from clear 
whether a contract exists between S and B. It would be possible to 
justify on logical grounds a rule that, where B has been physically 
present during the negotiations and actually contracts in person 
(though calling himself X, the assumed name of someone else), there 
is no offer made by S that is capable of being accepted. The offer 
was directed to an amalgam of B’s physical attributes and X’s name 
and apparent position in the world. It could not be accepted by B 
because it was directed to a person named X; but it is equally clear 
that if X had presented himself to collect the goods, S would have 
denied having contracted with him. 

Such a solution—whatever its theoretical merits—suffers from 
the grave drawback that, in the absence of any contract between S 
and B, B is unable to pass title to A, a third party, who would 
thus be placed in a parlous position because of a sequence of events 
of which he could have had no knowledge. More to A’s advantage 
would be a rule that, since S must have intended to sell to someone, 
he could only have intended to transfer property to the person 
who was physically present at the time of the transaction: S would 
not therefore be able to plead that the contract was void, and A’s 
position would depend on whether S had taken the necessary steps ? 
to set the contract with B aside before A, or a predecessor in title, 
had acquired the goods. 

In practice, the courts have tended to steer a course between the 
two extremes. In Phillips v. Brooks Ltd., Horridge J. held that 
the proper inference to be drawn was that, although S believed the 
person he was dealing with was X, he in fact contracted to sell the 
goods to B, the person who came into his shop. That S intends to 
contract with the person in his presence is only a presumption was 
made clear in Ingram v. Little * where the Court of Appeal held that 
the presumption had been rebutted. The plaintiffs’ offer to sell 
their car in return for a cheque had been made to X alone, and not 
to B, the person physically before them. As Pearce L.J. pointed 


1 If he did have knowledge, then even if the contract was voidable he could 
pot claim title under it before it was avoided because s. 23 of the Sale of 
Goods Act requires that he should be a buyer in good faith. 

2 Though, even in such a situation, A’s position is not entirely aiaei 
becanse of the absurd decision. in Car and Universal Fimanos Oo. Lid. 
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out ° “ though difficult, it is not impossible to rebut the prima facie 
presumption that the offer can be accepted [only] by the person to 
whom it is physically addressed.” 

While a distinction can thus be drawn between Phillips v. Brooks 
Ltd. and Ingram v. Little, the recent decision of the Court of 
Appeal in Lewis v. Averay ° casts doubt upon the circumstances in 
which the presumption should be regarded as rebutted. As in 
Ingram v. Little, the rogue prepared his ground well: he hed 
begun by speaking about the film industry. At a later stage he had 
informed S that he was “ Richard Green,” the well-known film 
actor, and, when it came to persuading S to accept a cheque, B had 
produced a pass to Pinewood Studios which bore the name R. A. 
Green and B’s photograph. Despite the similarity with the facts of 
Ingram v. Little, the court was unanimous in holding that a contract 
had been farmed between S and B, so that a purchaser of the vehicle 
from B obtained a good title. 

It is possible to treat this decision as being based on a 
different view of the facts: the court was not prepared to hold that 
the presumption that a person intends to contract with the party 
with whom he is dealing had been rebutted. Certainly this was the 
approach adopted by Phillimore L.J.” Megaw L.J. took a slightly 
different line: at the time when S offered to sell the car, S had not 
regarded the identity of B as a matter of vital importance, s0, 
presumably, he could not be said to have intended to contract 
with anyone other than B.’ 

However, underlying the views expreased by the members of 
the court was a general dissatisfaction with the decision in Ingram 
v. Little, which was expressed most openly by the Master of the 
Rolls. While paying lip-service to the presumption upon which that 
decision was based, Lord Denning made clear that he regarded it 
rather as a rule of law °: 


“ When two parties have come to a contract—or rather what 
appears, on e face of it, to be a contract the fact that one 
party is mistaken as to the identity of the other does not mean 
that there is no contract, or that the contract is a nullity and 


(eal 907. 


This This seems a velid deduction becanse Megaw L.J. referred to Cheshire and 
° Fitoot, The Law of Contract, Tih ed., p. 14, as authority for the requirement 
that the buyer's i entity should be of vital importance. The - 
ment stated by Cheshire and Fifoot is that the offeror must be able to show 
that he intended to deal with someone other than the acceptor, and in this 
context the authors accept the presum Ph aly commonicatn hs of 
intends to deal with the person to whom he communicates his offer. 


9 [1071] 8 All B.R. at p. O11. Ae g 's approach is the 
le argument that these cases roar of Tard es of identity 

ut situations where there has been a a e ae of ak bang 

paid. If the cheque does not ‘' bounce,” 8 is not likely to complain. If there- 

fore the contract is dependent for its i on a subsequent event (the 


honouring or otherwise of the cheque) how can it be void ab initio? 
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void from the beginning. It only means that the contract is 
voidable. .. .” 


This pronouncement is tantamount to a rejection of Ingram v. 
Little, although that case is no more than a reasonable application 
of the decision in Cundy v. Lindsay.° In Cundy v. Lindsay, the 
House of Lords held that the similar, though probably weaker, 
presumption that an offeror intends to contract with the person 
with whom he is corresponding had been rebutted in the circum- 
stances. In fact, while Phillips v. Brooks Lid. and Cundy v. 
Lindsay involved people who sold goods as part of their normal 
business (and who would therefore be familiar with the risk of 
** dud ” cheques), Ingram v. Little and Lewis v. Averay dealt with 
private transactions which were conducted very much on a personal 
basis. If the presumption is one that can be rebutted, such cases 
would appear to provide suitable circumstances in which to hold 
that no contract has been formed.” 

Apparently no attempt was made in Lewis v. Averay to raise 
the possible issues relating to the transfer of title. It seems to have 
been assumed that, if the contract between S and B was voidable, 
then A took a good title, and if the contract was void, then A was 
liable for conversion of S’s vehicle. 


{i) Under a voidable contract 


In the first place, by section 28 of the Sale of Goods Act, a sale 
under a voidable title only gives the buyer a good title if he buys 
the goods ‘‘ in good faith and without notice of the seller’s defect 
of title.” Because a “ thing is deemed to be done ‘ in good faith ’ 
withm the meaning of this Act when it is in fact done honestly, 
whether it be done negligently or not ” (s. 62 (2)), S, the original 
owner, is rarely able to impugn the subsequent transaction. In 
Lewis v. Averay, even if the original sale by 8 to B was at an over- 
valuation (the £450 asking price was accepted by B without demur), 
the price of £200 paid five days later by A to B was clearly far too 
low for the model in question. Despite frequent judicial comments 
that the doctrine of constructive notice plays no part in commercial 
transactions, a sale by a mercantile agent under section 2 (1) of the 
Factors Act could well be impugned if the price paid was manifestly 
low.¥ A person in A’s position in Lewis v. Averay, who has adver- 
tised for a car in a trade journal, presumably has a good idea what 
his £200 is likely to buy. It is unsatisfactory that he might not 


10 (1878) 8 App.Ces. 459. 

11 Unless of course one takes the view, as is possible in Lewis v. Averay that the 
iden was not vital, unlike Ingram v. Little where there would have been 
no deal at all if the plamtiffs nos been convinced that B was X. 

18 The damages a by the county court judge of £100 as the value of the 
vehicle at the date of the award, together with £280 for detention of the 
vehicle, would together total its approximate value at the time A ecquired it. 

18 Heap v. Motorists Advisory Agency Lid. [1928] 1 K.B. 877. 
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have acquired title if he had bought from a mercantile agent, but, 
because of the difference in the onus of proof, he did take a good 
title on a purchase from a seller holding goods under a voidable 
contract,4 


(ii) If the original contract was void 

In advancing the proposition that a contract entered into under 
a mistake of identity was voidable but never void, Lord Denning 
was contradicting a long established and well supported principle. In 
view of his obvious concern for the position of the innocent acquirer 
of the goods, it is surprising that the Master of the Rolls did not 
attack the far leas logical rule that a purchaser under a void contract 
cannot pass a valid title as ostensible owner of the goods. It is true 
that merely permitting B to have possession of the goods does not 
estop S from denying B’s authority to sell because there are many 
reasons why B might be in possession of S’s goods, the most 
obvious being that S has lent or hired the goods to B. The 
possession has to be possession with the appearance of ownership. 

The most usual method of establishing such an appearance would 
be for A to point to some indicium of title which represents B as 
owner. In Central Newbury Car Auctions Lid. v. Unity Finance 
Ltd.* a majority of the Court of Appeal held that the handing over 
of a motor vehicle’s registration book, because it contained a warn- 
ing that the * person in whose name a vehicle is registered may or 
may not be the legal owner of the vehicle,” did not amount to a 
representation by the original owner that the holder of the book 
was now the owner of the vehicle and entitled to deal with it. In 
that case Lord Denning had dissented from the majority, making 
the very obvious and sensible point that everyone is aware of the 
importance of the registration book and of the need to keep it safely 
away from the car itself. 

The main argument in favour of the majority decision is that 
the registration book draws no distinction between the buyer who 
is owner of the vehicle, and the hirer who is not yet owner. How- 
ever, since the Hire Purchase Act 1964 it is now possible for an 
innocent purchaser in the circumstances prescribed by sections 27—29 
of the Act to acquire a good title from the hirer. The existence of 
these provisions destroys much of the justification for refusing to 
recognise the registration book as an indictum of title. Indeed, as 
the book is treated in the trade as representing the seller’s title, the 
decision in the Central Newbury case seems out of keeping with 
commercial practice. Moreover it hardly makes sense for the Court 


14 Even if the contract is avoided before A acquires the goods, he may still obtain 
tile if B is able to soll as a buyer in possesion under s. 28 of the Sele of 
Goods Act: see Newtons of Wembley Williams [1965] 1 Q.B. 560. 
It is doubtful whether B could be as a buyer in possession with 5's 
consent if the contract between B B were void. 


18 [1987] 1 Q.B. 3TL 
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of Appeal to hold that a registration book is essential for a sale to 
be within the course of a mercantile agent’s business in one case,!° 
and yet to deny in another that the book contains any sort of 
representation that its holder, who also possesses the car other than 
under a hire-purchase agreement, has any power to pass title in 
the vehicle to a bona fide purchaser. 

D. W. GReg. 


ENFORCING THE CONTRACT OF EMPLOYMENT 


LABOUR lawyers will find the decision of the Court of Appeal in 
Hil v. C. A. Parsons & Co. Lid.) of interest in two respects. First, 
as breaking new ground in giving substance to the contractual 
rights of an employee who had been improperly dismissed; and, 
secondly, as the first occasion on which the court has considered 
any of the implications of the coming into force of the controversial 
Industrial Relations Act 1971.? 

The plaintiff had been employed by Parsons as an engineer for 
some thirty-five years. In common with his professional colleagues 
at the firm, he had always been “‘ non-union ” until he was recruited 
into the U.K.A.P.E.? in 1968. Most of the technicians employed 
at Parsons belonged to D.A.T.A.* However, in 1970 the company 
agreed with D.A.T.A. that all their professional, as well as their 
technical, employees must join that union. As a consequence, Mr. 
Hill was in due course given one month’s notice of an amendment 
to his contract of employment, requiring him to join D.A.T.A.; 
and, when he failed to join, Parsons purported to dismiss him from 
their employment with one month’s notice, notwithstanding that 
he was due to retire on pension in two years’ time. 

An application to the High Court for an interim injunction 
restraining the company from acting upon the dismissal notice was 
rejected by Brightman J., so Mr. Hill appealed to the Court of 
Appeal. The Master of the Rolls and Sachs L.J. agreed that the 
month’s notice had not sufficed to vary the terms of Mr. Hill’s 
employment,” and that the court was therefore dealing with the 
results of a wrongful repudiation of his contract. Their lordships 
did not doubt that in the vast majority of cases such a repudiation 
served to terminate the relationship ° but that there were extra- 


10 Pearson v. Rose d ae Lid, [1951] 1 K.B. 275: and also the later case, 
Stadium Finances Lid. v. Robbins [1062] 2 Q.B. 664. 
a fore 8 AU B.R. 1347. 
O71, o 72; Krata “Aesccietion ob Polana BR oaa 1972. 


s Tho United om Association of Profeamonal Engineers. 
4 Draftamen and Technicians Association. Now T.A.8.8., the Technical 
and Supervisory Section of the ated Union of eering Workers. 
5 Dorman Ltd. v. Carroll oe 3 All E.R. 567; Oowey V. Libernan 


e Bee Lord Goddard in R. v. Nat. Arbn. Tribunal 1948) 1 EB. 424, 481; 
and Lord Keith in Vine v. N.D.L.B. [1956] 8 All B. , 048 for statements 
of the classic position. 
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ordinary cases in which the courts were free to keep the relationship 
alive. 
Lord Denning found support for this proposition in the views of 
the Privy Council in Francis v. Kuala Lumpur Councillors "— 
‘In their Lordships’ view, where there has been a purported 
termination of a contract of service, a declaration to the 
effect that the contract of service still subsists will rarely be 
made. ... Special circumstances will be required before such 
a declaration is made and its making will normally be in the 
discretion of the court... .” 


Sachs L.J. based his view of the law upon the arguments he had 
heard in the Decro-Wall * case, as well as those in Hill’s case. In 
the former, Salmon L.J. had said, ‘“ I doubt whether in law a con- 
tract of service may be unilaterally determined by the master’s 
breach.” ° He relied also upon Francis’s case, which he considered 
had stated the law ‘‘ with exactitude.” 1° 

Their lordships accepted that Mr. Hill’s case was extraordinary 
as he was liable to suffer quite disproportionate hardship if his 
contract were to be treated as terminated by the invalid notice, 
leaving damages as his sole remedy. Both judges took into account 
the coming into force of the Industrial Relations Act; Lord Denning 
calculated that the provisions of Part II of that Act would have 
come into force “ before the expiry of any valid notice that the 
employers might give to Mr. Hill subsequent to the date of their 
lordships’ ruling. As, under the Act, the rights of an employer to 
terminate an employee’s employment over a trade union member- 
ship dispute would be severely limited, it was clearly of critical 
importance to the appellant if it were established that his contract 
had not been validly terminated, and was still in force. He appre- 
ciated that he was contemplating the specific enforcement of a 
contract for personal services; but Lord St. Leonards had done 
something similar in Lumley v. Wagner,“ and in allowing the appeal 
he believed that he was bringing the law into accord with the needs 
of the day. 

Sachs L.J. recognised that to give relief was to overturn existing 
practice; but the courts must ensure that practice conformed to 
the realities of the day as expressed in changes in the climate of 
opinion, in judicial decisions, and in current legislation. Such 


* brett ain 1411; delivered by Lord Morris at p. 1417. See also Cranleigh 
pinion, rarer Co. v. Bryant [1065] 1 WLR. 1208, per Roskill J. 


+ Darro Wall In. S.A. v. Practitioners in Marketing Ltd. [1971] 1 W.L.R. 861. 

9 t p- 

10 [1971] 8 All E.R. at p. 1854. 

11 On February 28, 1972; Lord Denning wa ing on November 9, 1971, 
when he ruled that Mr. Hall was entitled to at least six months’ notice. 

12 Bee as. 5—10; protection is given against dismissal, but payment of contributions 
in lieu of membership may sometimes be compulsory. 

13 (1852) De G.M. & G. 604 
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changes were clearly visible in employment law, where the trend 
was toward shielding the employee from undue hardship at the hands 
of either employer or trade union. 

Stamp J. (dissenting) emphasised that it was a long-established 
rule of the courts to refuse the remedy of specific enforcement in 
contract of employment cases. In Whitwood Chemical Co. v. 
Hardman ** Lindley L.J. had laid down that a plaintiff seeking such 
specific enforcement was obliged to establish that his case fell 
within some recognised exception to the general rule of non-enforce- 
ment; and this statement had become “‘ deeply embedded ” in the 
law.1 

He did not favour creating a new exception to the rule in the 
light of changing employment practices, nor did he consider that 
the court should take account of the coming into force of the 
Industrial Relations Act, as he believed that an injunction could 
only be granted with a view to the performance of the contract at 
the hearmg,** and not with a view to the tactical position of the 
parties at some future date. He was not convinced that damages 
were not an adequate remedy in the case. 

There are two aspects of the decision in these interlocutory 
proceedings which merit further examination. 

The contract of employment aspects: the majority decision may 
be criticised for breaking with traditional attitudes to the enforce- 
ment of contracts of employment, and perhaps for placing reliance 
upon dicta in Francis’s case, which discussed the granting of declara- 
tions, and not injunctions. On the general point, the court, in 
reaching the conclusion that it did, was certainly building upon 
existing foundations; the distinction between ordinary and extra- 
ordinary situations that can be found in the authorities 1" strongly 
suggests that the courts were endeavouring to state the law with 
exactitude, and to leave available a discretion that could be utilised 
to do justice in extraordinary cases such as Mr. Hill’s. Nor does 
the distinction between relief by way of declaration, as opposed to 
injunction, appear as an insuperable obstacle; some, at least of the 
policy arguments that have operated so powerfully against the 
granting of injunctions would apply also to declarations; those 
arguments that relate to specific enforcement alone 18 are not so 
compelling as to suggest that Hill’s case represents an illegitimate 
extension of the law as expressed in Francis’s case. 

Stamp L.J. relied upon the decision in Keetch v. L.P.T.B., 
where the facts resembled those in Hill’s case, in opposing the grant 
of relief; but a close examination of Keetch’s case suggests that that 


14 pn] 2 Ch. 416, at pp. 497-428. 

15 A reference to Kestoh v. L.P.T.B., The Times, September 20, 1948. 

18 Stocker v. Brooklebank (1851) 8 Mac. & G. 250, per Lord Truro at p. 267. 

17 poe. casos roferred t in motes T and 8 (above). 

18 ie. concerning '' confidence between the parties and requiring supervision 
by the court br enforcement. 
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case could also lend support to the majority view. For when Wynn- 
Parry J. refused an interim injunction against the L.P.T.B., he 
remarked that the courts would not interfere in a case of that kind 

- unless it was able to effect some substantial result by giving 
the party claiming it some substantial relief.” 1° He did not con- 
sider “ substantial relief ” possible for Mr. Keetch, as the proposed 
injunction would have been limited to the short period of his notice, 
and therefore could give no substantial protection against dismissal 
by his employers for failure to join the Transport and General 
Workers Union. But the situation in Mr. Hill’s case was quite 
different. Relief even of the limited nature postulated by Wynn- 
Parry J. would have effected the “ substantial result ” of giving the 
applicant the protection of the Industrial Relations Act. 

Nor is the present law on the specific enforcement of contracts of 
employment above criticism *°; the distinction between those stipu- 
lations which can, and those which cannot, be enforced, is not easy 
to comprehend *'; at least, the rationale of the majority in Hill’s 
case will be readily comprehended by students and practitioners. If 
this decision was to lead to the development of even a limited right 
of specific enforcement of contracts of employment in English law, 
it is submitted that this would be of advantage to employees of all 
grades. For the misgivings over the adoption of any form of legally 
enforced retention or reinstatement in employment which are so 
common in this country are certainly leas common in other advanced 
industrial states." Such a right, perhaps on a somewhat wider basis 
than the limited right which emerges from Hill’s case,* would be 
unlikely to cause hardship. And, even on the basis of mutuality of 
enforcement, it is difficult indeed to imagine an employer’ 8 applica- 
tion which could establish irreparable damage arising from an 
employee’s breach sufficient to justify equitable relief of this nature. 

The industrial relations aspects: under Part II of the Industrial 
Relations Act, membership or non-membership of a trade union 
becomes a protected activity *; any employer who dismisses an 
employee on account of this activity becomes liable to the sanctions 
set out in the Act. Formalised procedures are provided for the 
settlement of union membership ** and recognition *T disputes, The 
special needs of minority groups (e.g. professional workers) are 
expressly safeguarded.*% The existence of these provisions exercised 
a strong influence upon the court in this case. Indeed, the Master 


19 See note 15 (above). 
20 Bee, s.g. G. de N. Olark (1969) eae 
21 e.g. the manner in which Kekewich T. dintingnishod Lumley v. Wagner (above) 


in Davis V. Foreman [1804] ] 8 Ch. 654. 
22 See G. de N. Clark, '‘ Remedies for Unfair Dismissal: A European Com- 
ison ”' (1971) 90 T.0.L.Q. 897. 
Confidence "’ would not seem to be requisite between employes and corporate 
Big, L, poyer 


25 ag. 101, 108, 116, and 118. 26 gg. 11-18. 
aT ss. 44-50. 29 ss. 12 (1); 45 (1) (a); and 48 (8). 
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of the Rolls found a right of retention in employment * in the Act 
for employees in like situations to Mr. Hill’s, remarking: “ He will 
not have to leave his employment, nor will he have to join D.A.T.A. 
He will be able to stay on until the normal time for retirement.” *° 
But Lord Denning made no reference in his judgment to the complex 
issues of industrial relations which form the background to the 
law in the case. Sachs L.J., for his part, “. . . declined to 
assume . . .” 3 that either D.A.T.A. or its members would act 
unreasonably once Mr. Hill’s rights had been established by the 
court; and far less would he assume that any of them would seek 
to interfere with an order of the court. Stamp L.J., on the other 
hand, was obviously influenced by the employer-trade union- 
employee conflict when he discussed the exercise of the court’s 
discretion in the case: “ I know not what may be the consequences 
to the defendant of making the order which the court is asked to 
make, or what difficulties may be met in enforcing or giving effect 
to such an order.” ** He also raised the possibility that D.A.T.A. 
might not be inhibited by an injunction granted against the 
employers from industrial action aimed at securing the dismissal of 

At the present time there is little case law on the effect of 
injunctions upon third parties ®; and still less material upon the 
Telation between court orders and industrial relations problems.* 
No doubt as attempts are made to utilise the procedures of the new 
Act to resolve industrial relations problems, a body of this know- 
ledge will be built up. This aspect of the decision in Hill v. Parsons 
provides but a simple example of the larger problems that will arise 
for decision in the future. Consideration of the industrial relations 
implications of court decisions setting out and enforcing the rights 
of individuals or groups in an occupational setting was neceasarily 
somewhat superficial on this occasion. In the future we shall see 
the National Industrial Relations Court *® and industrial tribunals 
wrestling with problems involving the application of legal procedures 
and the balancing of objectives of a complexity far greater than the 
issues that were discussed on this first occasion. 


R. W. L. Howrs. 


29% Under s. 106 (4), the industrial tribunal may recommend re-engagement; 
reinstatement is thus seen as a result of conciliation, rather than legal, 


ures. 
30 [1071] 8 All B.R. at p. 1851. 
31 [bid. at p. 1855. 


32 Ibid. at p. 1887. 
33 For the older authorities, see F. Frankfurter and N. Green, The Labor 
Injunction, Macmillan, 1980, Chap 8, ‘' The scope of labor injunctions and 


34 Discussed by ths et Su o Court in Boys Markets Ino. v. Retail Clerks 
t 1970). 
a5 e decision in this case, Parsons have applied to the N.I.R.O. for 


the of bargaining rights for all their technical staff to be examined; 
the hearing was put down for February 30, 1972. 


Mar 1972 NOTES OF CASES 815 


PaRTNERSHIP; DISSOLUTION AND GOODWILL 

Tue case of Peyton v. Mindham 1 raised two questions relating to 
partnership law. First the problems associated with the service of 
an expulsion (or strictly, dissolution) * notice * and second the sub- 
sequent protection of the goodwill, in this case the National Health 
list of patients, for the innocent partner.‘ The facts as found by 
Plowman J. were as follows. Since July 1962, Doctors Peyton and 
Mindham had practised in partnership as general medical practi- 
tioners. On January 2, 1970, Dr. Peyton suffered a cerebral 
haemorrhage. The partnership deed provided, inter alia, that: 
c In the event of either partner being incapacitated from perform- 
ing his fair share of the work of the practice for more than nine 
consecutive calendar months... it shall be lawful for the other by 
Notice to determine the partnership.” To avoid the effect of this 
clause, Dr. Peyton returned to the practice on October 1, 1970, but 
his partner issued a notice of dissolution on October 9. Dr. Peyton 
replied by purporting to dissolve the partnership by notice * as from 
November 17, alleging gross and persistent breaches of the partner- 
ship deed. Dr. Mindham also sought to invoke a restraint of trade 
clause in the deed. 

Plowman J. decided on the facts that Dr. Peyton, on returning 
to the practice, was incapable of performing his fair share of the 
work ° and that Dr. Mindham’s notice had dissolved the partnership 
as from October 9.7” It was argued by Dr. Peyton’s counsel that 
this notice had not been issued bona fide since Dr. Mindham had 
neither ascertained, nor allowed Dr. Peyton to demonstrate, whether 
the necessary state of affairs existed. Without reference to 
authority, the learned judge dismissed this contention by distinguish- 
ing the question of bona fides relating to an improper motive, which 
was not specifically alleged in the case, and the question raised as to 
bona fides in the sense of the procedural requirements necessary 
before issuing the notice. Of the latter Plowman J. said: “ The 
right to give the notice is a right to do so if a particular set of 
circumstances exist. If, as I have held to be the case, it did exist, 
the defendant could give the notice. If it did not, he could not. 
No judicial or quasi-judicial function is cast on the defendant.” * 

This decision consolidates the accepted position whereby when a 
notice of expulsion, or dissolution,’ is served on a partner, there need 
be no more than the absence of an improper motive, at least where 


1 [1971] 3 All B.R. 1216. 2 See below n. 11. 

2 generally Lindley, The Law of Partnerskap, 18th ed. (1871), pp. 444-447. 

4 Ibid. at pp. 457-469. 

5 This was permitted under the deed. 

* He construed '‘ fair share "' as meaning à “ full share "° and not a reasonable 
share in the circumstances: [1971] 3 E.R. 1215, 1220. 

T The plaintiff's subsequent ice was therefore void. 

8 por 8 All E.R. 1915, 1991. (My italics.) 

o A nofice of expulsion requires two or more partners remaining. If only one 
remains it is properly called one of dissolution. 
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the notice may result in an action before a court or arbitration.!° It 
is still an open question whether the good faith principle requires 
more of partners serving an expulsion notice when the majority part- 
ners are themselves, under the deed, entitled to decide the validity of 
the dispute. There is no judicial opinion on this, although the case 
for allowing reasonable explanation to be given has been argued 
with some force.“ Certainly it appears that only in those special 
circumstances could anything more than motive be relevant. In the 
present case no improper motive was found, Dr. Mindham’s concern 
for the patients at least equalling that for himself. 

If the partnership was dissolved by Dr. Mindham, could he 
validly invoke the restraint of trade clause against his former 
partner? The deed provided that for five years Dr. Peyton should 
not “‘ professionally advise, attend, prescribe for or treat ’? anyone 
who was a patient of the joint practice or any member of their 
households. Since this was limited to patients on the National 
Health lists of the practice no question arose of the clause being too 
wide in area,’? nor was any objection raised as to time. The case 
was decided on the general principle of whether the clause was 
limited to protecting the legitimate interests of the remaining 
partner in the goodwill of the practice.* It was held that the words 
‘* professionally advise ” etc. could not be limited to Dr. Peyton’s 
future practice as a general medical practitioner but included con- 
sultancy work. This latter restriction being unnecessary for the 
protection of Dr. Midham’s interest the whole clause failed and no 
injunction was granted. The learned judge applied the recent 
decision of the Court of Appeal in Lyne-Pirkis v. Jones and 
quoted with approval from the judgment of Russell L.J. In that 
case a prohibition on engaging ‘‘ in practice as a medical practi- 
tioner ° was rejected for the same reason. The Court of Appeal 
relied on its own, earlier, decision in Routh v. Jones“ where a 
prohibition on practising “ in any department of medicine, surgery 
or midwifery ” suffered a similar fate as including consultancy 
which was outside the legitimate protection which the partnership 
could afford itself. Plowman J. in the present case could see no 
difference between the wording of the clause under discussion and 
that of the clauses in the above cases. The only contrary decision 
was given by Stamp J. in Macfarlane v. Kent ° on a clause “ pre- 


10 This is dae by Lindley, op. oit. at p. 446. See Green v. Howell [1910] 
1 . 


11 Bernard J. Devies (1900) 88 Cony.(m.8.) 82-42, Quaere whether this would 
extend to practical demonstrations as alleged by Dr. Peyton? 

14 See per Stamp J. m Maofarlans v. Kent [1965] 2 All H.R. 876, 881. 

13 The extent of this goodwill after s. 85 (1) of the National Health Services Act 
1946 was not dealt with. Ses Lindley, op. oit. at pp. 450-460. 

14 [1969] 8 All E.R. 788, O.A. 

15 [197] 1 AN B.B. 758. This case concerned a medical assistant employed by 
a ical partnership and not a dispute as to partners. 

16 [1965] 2 All E.R. 876. 
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cisely the same ” as the present one. In that case the clause was 
stated to be “ clearly reasonable and no more than necessary for 
the purpose for which it is designed.” 1! It appears that in that case 
both the plaintiff and defendant partners sought to invoke the clause 
but only the defendant was restrained from “ holding himself out or 
purporting to act as a partner.” Plowman J. found it difficult to 
see why this should be so and thought that “‘ in the circumstances ”” 
the comments as to the reasonableness of the clause were clearly 
obiter.18 The reasoning behind this decision is somewhat obscure. 
If it is that only the defendant was restrained, then it may be diffi- 
cult to support. The plaintiffs were held to have validly dissolved the 
partnership as against the defendant before the defendant’s pur- 
ported dissolution. Accordingly it is not surprismg that only the 
defendant was restrained as he was the ‘‘ outgoing partner ”’ to 
which the clause applied.1® If, however, Plowman J. decided that 
the actual injunction granted by Stamp J., i.e. simply restraining 
the outgoing partner from purporting to act as a partner, bore little 
resemblance to the injunction asked for in support of the disputed 
clause, Le. relating to dealings with the former patients of the 
partnership, then it is possible to uphold the decision that in those 
circumstances the comments on the validity of the clause were 
obiter. Whether the wording of the injunction was deliberately or 
accidentally different from the clause is impossible to detect. The 
injunction may have been given simply to protect the property of 
the partnership, ie. those patients which were on the National 
Health lists of the remaining partners, and it does not necessarily 
indicate that the actual decision in Macfarlane v. Kent was to uphold 
the clause. It is difficult to tell which of these arguments was 
adopted by the learned judge in the present case. Plowman J., 

having rejected Macfarlane v. Kent, extracted the general principle 
trom Lyne-Pirkis v. Jones that if the wording of the clause restricted 
consultancy work in a practice which did not require such protection, 
then it was void. This was derived originally from Routh v. Jones, 
a case concerning an employer-employee relationship,” but the 
Court of Appeal indicated that they did not consider this a material 
difference in the circumstances.™ It is true that Macfarlane v. Kent 
does not appear to have been cited to the Court of Appeal but on 
the latter reasoning above that seems to be of little note. While 
this principle may be sound in law it does seem that because the 
clause was worded a fraction too widely Dr Mindham was left with 
no protection as to the goodwill of the practice which he had 


hat this could affect the court's decision in a case 
between partners of equal standing. See Lindley, op. cit., pp. 458-9. 


: 
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nurtured during Dr. Peyton’s illness. In view of the obvious discord 
between the former partners this case can hardly be viewed as a 
satisfactory position for the doctors or their patients. 


G. K. Morsr. 


ANOTHER EXCEPTION TO THE RULE IN Foss v. HARBOTTLE 


Tue rule in Foss v. Harbottle + can be stated with disarming sim- 
plicity. Basically there are ‘‘ two branches ” ? to the rule. First, 
“ the proper plaintiff principle’? * which provides that in any 
action asserting rights inhering in a company ‘ the proper plaintiff 
is the company itself and, secondly, ‘‘ the internal management 
principle ’?® whereby the courts will not “‘ interfere with the 
internal management of companies acting within their powers.” ° 
The underlymg justification for both limbs of the rule is the same, 
to give a shareholder standing to commence an action would be 
otiose in view of the possibility that the majority could set the 
court’s decision at naught by approving of what has been done.’ 
What, however, if the matter in question is one which is theoretically 
amenable to majority control but circumstances are such that the 
possibility of the majority passing on it will not present itself until 
it has taken place, and then it will be too late for the majority to 
do anything about it. This was the question in Hodgson v. 
N.A.L.G.0.8 

Hodgson was a member of N.A.L.G.O.° which had resolved at its 
annual conference to oppose British entry into the Common Market, 
unless ‘‘ it could be shown to be in the long-term ” national interests. 
The executive of N.A.L.G.O. interpreted this rider to mean that they 
could re-examine the whole matter. On further examination the 
executive concluded that entry was desirable and instructed 
N.A.L.G.O. delegates to a special T.U.C. conference on the topic 
to vote in favour of British entry into the Common Market. Before 


1 ( 2 Hare 461. 

2 Hawkesbury Development Co. Lid. v. Landmark Finance Pty. Ltd. (1970) 
02 W.N.(N.B.W.) 199, 907, per Street J. 

3 Ibid. 


4 Unless the context otherwise mdicates it will be assumed that the rule in Foss 
v. Harbottle is being applied in the field of company law. As the case under 
discussion indicates, however, it has applicability associations other than 
registered companies. For statutory ies, see Salomons v. Lasng ) 
12 Beay. 389; Cohen v. Wilkinson (1840) 19 Beay. 195, and trade unions (at 
least T to the Industrial Relations Act 1971) Hdwards v. Halliwell [1950] 
2 All E.B. 1064. 

s Hawkes Development Oo. Lid. v. Landmark Finance Pty. Lid. (1070) 
92 W.N.(N.B.W.) 199, 207. 

* Burland v. Karle [1902] A.O. 88, 08-04. 

T Bee, e.g. Burland v. Harle, supra; MacDougall v. Gardiner (1875) 1 Oh.D. 18, 
25; Bagshaw v. Eastern Union Pty. Co. (1840) 7 Hare 114; affd. (1850) 2 
Mac. & G. 899. 

® [1972] t All B.B. 15. 

o National Association of Local Government Officers: 
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the T.U.C. conference took place the plaintiff, a member of 
N.A.L.G.O., commenced an action to have the executive action set 
aside and to obtain an injunction preventing the delegates to the 
T.U.C. conference from voting otherwise than in accordance with 
the position of the annual conference of N.A.L.G.O. For various 
reasons that need not detain us here Goulding J. found the action 
of the executive of N.A.L.G.O. to have been irregular. There 
remained, however, the question of the plaintiff’s standing to 
maintain the action, the defendants arguing that the “ court [was] 
unable to interfere in the matter because of the well-known rule ”’ 1° 
in Foss v. Harboitle. 

Goulding J. rejected this defence. First, he considered the rule 
in Foss v. Harbottle to be inapplicable as N.A.L.G.O. was not a 
registered trade union and therefore was ‘‘ not a legal entity 
capable of suing in its own name.’? This point is no longer of 
significance as section 154 of the Industrial Relations Act 1971 
equates registered and unregistered trade unions for the purpose of 
defending or prosecuting any legal proceedings. More importantly, 
however, Goulding J. went on to hold that even if the rule in Foss v. 
Harbottle were applicable the facts in Hodgson v. N.A.L.G.O. came 
within an exception to it. It was conceded that it would have been 
impossible *‘ to go through the necessary procedure for summoning 
a special ’’ 1 meeting of N.A.L.G.O. before the T.U.C. special con- 
ference and accordingly by the time such a meeting could have been 
convened ‘‘ the horse would have long since left the stable and the 
view of the majority when expressed would be without practical 
effect.” }* Goulding J. considered that in these circumstances the 
plaintiff should have standing to maintain his action even though 
the majority possessed the power to indorse the executive’s action. 
The learned judge stated that, 


* Foss v. Harbottle should not be applied if the result may be 
to deprive the majority of an opportunity of carrying out their 
will. In other words if the constitutional machinery of the body 
cannot operate in time to be of practical effect, the court, in 
my view, should entertain the suit of a member or members 
not supported by the association.” 


This, it is respectfully submitted, is a thoroughly sensible exception 
to the rule in Foss v. Harbottle. Although there is no direct 
authority for it,'" it is perfectly consonant with the theoretical 


10 [1972] 1 All E.R. 15, 92A. 

11 Ibid. ab p. MA. See generally Grunfeld, Modern Trade Union Law (1966), 
pp. 41-44, 48-49. 

12 [1972] 1 All E.R. 15, 4B. (For the procedure required to summon a special 
conference of N.A.L.G.0., see 18G.) 

13 [1972] 1 All E.R. 15, 4D. 

14 Ibid. at p. 24H. 

15 Ibid. at p. 24. 
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underpinning for the rule, namely, the “‘ prospect of ratification ” 1° 
by a majority of the members of the association in question. 

The rule formulated in Hodgson v. N.A.L.G.O. will operate 
within a very narrow compass. Its applicability will depend upon 
two conditions being satisfied: (a) it will have to be demonstrated 
that the matter in question will take place without there being any 
possibility of shareholder intervention, and (b) that the matter in 
question must be such that “the view of the majority when 
expressed will be without practical effect.” 1" Because of these 
limitations the rule when translated into the field of company law 
should not provide any significant scope for minority shareholder 
action. The Companies Act 1948 provides a more expeditious 
mechanism for summoning a shareholders’ meeting than did its 
equivalent in the constitution in N.A.L.G.O. In addition the fact 
that a minority shareholder does not possess, or is unable to muster, 
sufficient votes to activate these mechanisms will not necessarily 
bring him within the ambit of Hodgson v. N.A.L.G.O. If the 
circumstances are such that there may be the possibility of majority 
shareholder intervention, then the exception in Hodgson v. 
N.A.L.G.O. will not be applicable. 

There is one other significant aspect to the judgment in Hodgson 
v. N.A.L.G.O. It appears to provide an elegant solution to the 
problems posed by the improper allotment cases.!? As a result of 
Hogg v. Cramphorn Ltd.* and Bamjord v. Bamford ™ it seemed 
that a mmority shareholder had standing to sue with respect to an 
improper ™ allotment of shares by directors even though such a 
breach of duty was ratifiable.™ This constituted a ‘‘ real ewception 
to the rule in Foss v. Harbottle in that the majority might ratify, 


16 Hawkesbury Development Co. Lid. v. Landmark Finance Pty. Ltd. (1970) 92 
W.N.AN BW.) 100, 311-212. Street J. in this case questioned whether the 
“ prospect of ratification" was the proper basis for the rule in Foss v. 
Harbottl. He thought that a better justifiostion for the rule was ‘tho 
prospect of the company declining to make an affirmative decision to propound 
and prosecute a claim in respect of the transaction ° (p. 21%). This is to be 
doubted. The failure of the company to prosecute an action may satisfy one 
of the requirements of the ‘' derivative '’ action, namely, control by the wrong- 
doers, but a minority shareholder would still have to prove fraud. See 
Wedderburn [1058] O.L.J. 04-08. 


17 (1079) 1 All B.R. 15, 24D. 
ret 


19 Bee erally, Gower, Campéry Law (8rd ed.), pp. 585-586. 

20 Oh. ; [1966] 8 A E.R. 420. 

21 [1070] Oh. 218; [1960] 1 All B.R. 960. 

22 The use of the word “ improper "’ is, of course, highly question-begging. Bee 


6.9. Harlowe's Nominses Pty. Lid. v. Woodside (Lakes Entranos) do. 
( 42 A.L.J.R. 128. 

23 Neither Hogg v. Cramphorn Lid. or Bamford v. Bamford are absolutely 
definite on this point. Hogg v. Oramphorn Lid. was complicated by the fact 
that bet ai allotment was closely en led with a breach of the articles, ` 
a fact whi uckiey J. considered of some i ( [1988] 8 W.L.R. at 

tha 


the com aint fell within the “ principles ihat underiis the ryle ” in Foss v. 
Har ee All E.R. at p. 9760). See generally Prentice (1069) 47 


kes 
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yet the minority can sue.” 34 These cases fit neatly, however, 
within the exception in Hodgson v. N.A.L.G.O. in that in them the 
majority had been so manipulated and nobbled that ‘“‘ the proper 
constitutional machinery ” 7° of the company never had an oppor- 
tunity to operate.** Admittedly, the improper allotment cases differ 
trom Hodgson v. N.A.L.G.O. in that in the former the impropriety 
had normally taken place before the minority shareholder’s action.’ 
This, it is submitted, should in the present context be of no rele- 
vance. There would be absolutely no principled justification for 
allowing a minority shareholder to enjoin a prospective improper 
allotment yet, at the same time, denying him the right to have such 
an allotment set aside. In this light Hogg v. Cramphorn and its 
progeny can be seen not to be “ real exceptions ” to the rule in 
Foss v. Harbottle but rather cases which fit within the traditional 
rationale underlying the exception to the rule, namely, the 
possibility of majority ratification.¥ 

The decision of Goulding J. in Hodgson v. N.A.L.G.O. is to be 
welcomed. As he himself stated, the “ rule in Foss v. Harbottle is 
an exception to the general principle pacta sunt servanda.” * If 
this is not seen as a sufficient justification for narrowly circumscrib- 
ing the rule in Foss v. Harbottle, others can be found not the least of 
which is the underdeveloped state of our jurisprudence on directors’ 
duties which is directly attributable to the rule in Foss v. Harbottle. 


D. D. PRENTICE. 


Tue Price oF a MISTAKE 


Snow v. Snow} concerns but does not fully consider some of the 
problems of fairness and justice which arise when one of the spouses, 
usually the husband, is called upon as a matter of judicial discretion 
to make provision for children of the family whose primary connec- 
tion is with the other spouse, usually the wife.? 

In this case the wife, aged forty-three, a woman “ not lacking 
in experience in both matrimonial and sexual matters,” * had been 


pe Wedderburn aa ere at pp. 105-106. See also (1967) 80 M.L.R. TT. 
972} 1 All 

26 This would eee explain the order of Buckley J., in Hogg v. Cramphorn Ltd. 
which enabled the ‘' proper constitutional machinery " to operate. 

27 Soo, however, Bamford v. Bamford [1970] Ch. 212. 

38 Cf. ‘Gower, Company Law (8rd ed.), : . the recently reported case of 
Hogg v. Orem, n Ltd. morai thas it is an over-simplification to say 
that the possibility of ratifloation by ordmary resolution is always the decisive 
test.” 


20 1 AU B.R. 15, 2aP. 

1 8 All B.R. 888. 

2 woh children, include ini the Arit- insanos Gerin children: af he wife, Bom 
before or during the , and of which the husband is not the parent. 
See also Bromley, Famaly w, 4th ed. (1971) 283-285 and 287 on the 
meaning of ‘ d of the family "'; pp. 4724 on financial provision; and 


PP. 484—487. 
3 Per Edmund Davies L.J. at p. 858. 
Vor. 85 4 
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married before. She had several children from her previous marriage, 
and of these R, -a girl aged fifteen years, was still living with her. 
For a period during, and after the termination of, her first marriage 
she had gone-to live with a Mr. Hogg with whom she acquired a 
further two children, a daughter H born in March 1961, and a son 
D born in July 1965. 

On September 2, 1968, at Brixham in Devon, she met Mr. Snow, 
‘* a lonely bachelor in his middle forties.” * In October they agreed 
to marry. After a short period of cohabitation, on December 14, 
1968, they were married and they and the children H and D and, 
to the husband’s surprise, R, went to live in the husband’s own house 
m Walton-on-Thames. 

This second marriage was short-lived. The wife, who was 
primarily responsible for its break-up, finally left the husband on 
March 5, 1969, after about fourteen weeks. Even before this final 
parting she and the children had frequently absented themselves 
from the matrimonial home, returning to Brixham, sometimes with 
Mr. Snow’s approbation, more often without. It was estimated that 
the total of these broken periods of cohabitation prior to her finally 
leaving the husband amounted to about seven weeks. 

On November 6, 1969, after a less than sincere attempt at 
reconciliation, the wife complained that she had been deserted and 
asserted that the husband ‘“ had wilfully neglected to provide 
reasonable maintenance for her and the two children of the family,” 
H and D. 

The case hed a fairly long run, first before the Torbay magistrates’ 
court, then in the Probate, Divorce and Admiralty Division * and, 
finally, by way of application for leave to appeal, in the Court of 
Appeal.” It ended with the approval of the magistrates’ order made 
on May 28, 1970, under section 4 (1) of the Matrimonial 
(Magistrates’ Courts) Act 1960, that the husband should maintain 
H and D to the extent of £1 and 15 shillings per week respectively 
until they had reached the age of sixteen. According to the 
husband’s calculations this effectively amounted to his is being saddled 
with a total liability worth about £800. 

The legal question whether the two children had been “ accep- 
ted ” as children of the family by the husband ° was decided against 
him. Early in the marriage the mother had placed them under his 
paternal authority and this had been exercised. The fact that she 
effectively withdrew them from his authority soon afterwards (but 
some time before the final break-up) was held to be irrelevant,’ 


4 Bir Jocelyn Simon P. and Bagnall J. 

5 Hdmund Davies, Davies and Buckley L.JJ. 

¢ Within the meaning of s. 16 (1) (b) of the Act. 

T For a osse where the mother hed never allowed this authority to be exercised, 
seo P. (R.) v. P. (P.) [1060] 8 All E.R. 777, decided under the Matrimonial 
Causes Act 1065. 


i a) 
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because the crucial time for ascertaining acceptance is normally § 
that of entry mto marriage. 

In considering what, if any, provision for maintenance should 
be made in the circumstances the justices had, in accordance with 
section 2 (5) of the Act, regard to: 

‘* the extent, if any, to which [the to be made liable] . 
bad, on or after the acceptance of e child as one of the family, 
assumed responsibility for the child’s maintenance, and to the 


liability of any other than a party to the marriage to 


The justices found that, at about the time of the marriage, Mr. 
Snow had become (and knew that he had become) the children’s 
sole provider and that he had soon afterwards forwarded a claim 
to the tax authorities for the appropriate children’s allowances. 
They held that the maintenance liability of Mr. Hogg, the natural 
father (against whom an affiliation order had been made immedi- 
ately before the order against the husband), could only partly reduce 
the husband’s own liability to provide for them under section 4 of 
the Act. What was relevant, if the Act was to have its desired effect, 
was not Mr. Hogg’s theoretical liability but his means and ability 
and the chances of successful enforcement against him. 

It is not here suggested that the decision was not correct as a 
matter of positive law or that the judges had no discretion to make, 
or to approve of, the order made. There are a number of autho- 
rities, summarised by Bagnall J., in the Divisional Court, which 
can be relied upon to support the present decision. The gravamen 
of the criticism is that the judges, with the blessing of the Court of 
Appeal, have exercised their discretion in such a way as to reach a 
solution whose consonance with natural justice and social desirability 
are questionable. In the special circumstances of this case,” the 
order is almost in the nature of a penalty for precipitate action and 
mistake, and thrusts upon the husband a liability which, in justice, 
should be primarily borne by others, the mother, the natural father 
and (in so far as these can be made available) the welfare funds of 
society as a whole. It can also be argued that the decision does not 
do much to improve the remarriage prospects of women with 
children. 

In a lukewarm way some of the judges expressed their sympathy 1° 
for the defendant; or suggested 1 that the amount awarded for 


8 1.6. with the exception of certain situations pale a subsequent or any 
conditional] acceptance; Bagnall J. at p. 848 Jocelyn Bimon P. 


855. 

+ Ao experienced, woman verms a lonely bachelor, dae. metabiliiy and: short 
duration of marital life; the wife's primary responsib a r Ei and 
the fact thas Mr. Snow's coming on to the scene not alleged to have 
resulted in any financial loss to the children (see on this, ). 

10 Bir Jocelyn Bimon P. at p. 858; Hdmund Davies L.J. at 

11 Bagnall J. at p. 848; Sir Jocelyn Simon P. at p. 857; Bamana Davies L.J. 
at p. 860. 
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maintenance was on the low side,4 presumably because the magis- 
trates must have taken into account the special circumstances of the 
case. They all, however, agreed that he must be held liable. 

If one were to attempt to consider the husband’s position from 
a non-legal point of view, one could suggest at least two reasons why 
it might be regarded just and proper for a person in his general 
situation to be held liable to make financial provision in respect of 
periods after the termination of joint marital life. The first is based 
on a promise, express or implied, to look after the children of the 
other spouse during, and after, the marriage. Such a promise, if 
otherwise unimpeachable, can in justice be supported by a quid pro 
quo, i.e. by the wife’s entry into the matrimonial relationship. It 
is arguable, however, that (in so far as any qualification can reason- 
ably be implied as representing the true intent of the husband) 
such a wide-ranging undertaking will normally be based upon an 
assumption of mutual fair dealmg between the parties when embark- 
ing into the matrimonial relationship, and may even presuppose a 
minimum degree of stability in that relationship. It is obvious that, 
on the facts of Snow v. Snow as they appear in the report, there is 
little evidence of this kind of mutuality and even less of stability. 
Yet, upon Mr. Snow’s natural readiness to provide for the other 
spouse’s children the courts under the 1960 statute almost auto- 
matically graft a liability to continue doing so after the break-up of 
the marriage; this they impose without any necessary reference to 
considerations of mutual fair dealing or minimum stability.4 

A second reason why it may be regarded just and proper to 
hold the husband liable in respect of periods when the parties are 
no longer living together is that his advent upon the scene may have 
aggravated or irreversibly worsened the long-term financial position 
of such pre-existing children. This it may have done in at least 
two ways, either by causing earlier sources of maintenance (e.g. 
the natural father’s or former husband’s contributions) to come 
to an end »* or by putting it out of the wife’s power to look elsewhere 
for future support. This, however, is not in this simple form ane of 
the tests which the law applies when deciding whether financial 
provision should be made, although it may indirectly affect the 
amount of such provision. In the present case there is clearly no 
evidence of any such adverse effect upon the children. as Mr. 


12 Especially in view of the husband's income of about £1,800 per 
13 In fact there are statements to the affect that the hort” ai duration of the 


marriage is ae se a relevant consideration; and that references to ‘‘ the 
extent . the defendant has] . . . assumed ility for... 
maintenance R Tn s. 4 (5) of the 1960 of must not be in a temporal 


sense. 
1 Under s. 80 of the Matrimonial Proceedings and Property Act 1970, a 
for the weekly maintenance of a spouse, pursuant to s. 2 nie (b) or (0) a ae 
1960 Act, ceases to have effect upon the remarriage of the beneficiary. Ib is 
thus important that, where applicable, magistrates should make distina 
provision for the benefit of any children, rather than sallow it to be informally 
incorporated in any sum awarded to the spouses with whom they live. 


ks 
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Hogg’s voluntary contributions came to an end upon the mother’s 
subsequent marriage but his liability to the children was reasserted 
by the making of an affiliation order against him shortly before the 
making of the maintenance order against the husband. 

It is submitted that in the present context even the generally 
accepted maxim that the exercise of judicial discretion must be 
influenced by the interests of the children is at times being pushed 
too far.* While one does not dispute that in matters of discretion 
involving the balancing of mutual claims and obligations the interests 
of the children may be paramount, it does not follow that one ought 
in justice to use this principle, consciously or unconsciously, as a 
justification for the creation of new rights against new parties who 
may have no significant relationship with the children. 

It is too early to attempt to forecast how the Matrimonial Pro- 
ceedings and Property Act 1970, which governs the more extensive 
powers of the divorce courts, will be interpreted with respect to the 
above matters..° Under this Act the divorce court: (aa) may, 
subject to the terms of sections 8 and 4, order financial provision, 
etc. for the benefit of the children of the family on the occasion 
of proceedings for divorce, nullity or separation, or at any time 
after decree; (bb) may, subject to the terms of section 6, order 
financial provision irrespective of any such proceedings; and (cc) 
must, before making a final decree, declare that it is satisfied that 
the conditions laid down im section 17 in connection with arrange- 
ments for the welfare of the children of the family have been fulfilled. 

It is mteresting to note that while the class of children who may 
benefit from these orders and arrangements has been greatly exten- 
ded," the court has, at the same time, been given the duty to take 
into account a rather wider range of circumstances in deciding 
whether (and if so how) to exercise its powers in favour of members 
of this extended class. In deciding whether or not to make an order 
in situations (aa) and (bb) supra, against a party to the marriage 
and in favour of a child of the family who is not a child of that 


15 Cf. Bir Jocelyn Simon P., at p. 854: ‘they are... the innocent victims of 
a matrimonial misfortune; they did not to be brought into the world "’; 
also at p. 858. 

16 The Law Commission's ‘‘ Report on Financial Provision in Matrimonial 
Proceedings ' (Report No. 25, H.M.8.0., 1969), upon which the 1970 Act is 
based, does not specifically discuss the chief points raised in this note. It is 
fair, however, (a) to admit that, in their orientation in related matters, the 

and this note are perhapa not entirely in the same spirit; and (b) to make 
the point that clause 86 (8) of the draft il, which aimed at rendering the 
Report admissible for the purpose of ascertaining the intention of the legislature, 
has not been included in the 1970 Act. 

1T Bo as to cover children ‘‘ treated '’ by both spouses as children of their family, 
including, where appropriate, children not related to either of the spouses : 
s. 27 (1). Of. the corres ing definitions of ‘‘ relevant child ” in s. 46 (9) 
of the Mstrimonial Causes Act 1 „and “ child of the family ” in s. 16 (1) of 
the Matrimonial Proceedings tes’ Courts) Act 1060; these refer to 
a child of one of the parties “ who has been accepted as one of the family 
by the other party.” 
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party, the divorce court must now, according to section 5: (8), have 
regard, inter alia, “ (a) to whether that party has assumed... and, 
if so, to the extent to which, and the basis upon which that party 
assumed . . . and to the length of time for which that party 
discharged such responsibility.” 13 It is submitted that these con- 
siderations are now also relevant, and are likely to be taken into 
account, in situation (cc), that is, when the divorce court is called 
upon to declare its satisfaction under section 17 of the Act, and the 
child to whom the arrangements in question relate is not the child 
of the party whose liability is being considered.1° 

If this view of the 1970 Act is correct it would appear that the 
legislature has now provided in section 5 (8) a formal framework * 
within which arguments such as those advocated in this note could 
more easily be advanced before the divorce courts. Whether they 
will be accepted is another matter. This, however, is not the 
position in the magistrates’ courts where the legislative framework 
of 1960 is (although perhaps not inescapably) loaded against the 
husband." 


ANDREW DEMOPOULOS. 


Faminy PROPERTY AND FAMILY PROVISION 


Ir is ironic, and rather puzzling, that the problem of determining the 
respective beneficial interests of spouses in items of property jointly 
used, in particular the matrimonial home, has been raised most 
frequently in those circumstances where its solution is least neces- 
sary. Given that a dispute as to ownership is unlikely to arise so 
long as a marriage continues satisfactorily, the potential and most 
common conflict situations appear to be (i) on the breakdown of 
marriage, (ii) when some third party has a claim against the 
property of one spouse, ¢.g. on bankruptcy, (iii) on the death of a 
spouse. 

As the first situation is frequently accompanied by proceedings 
for divorce or judicial separation, the ownership question becomes a 
part of the wider issue of financial provision—indeed it is difficult to 
see how a judge can direct, or the parties reach agreement to, an 


arrangement as to future financial provision without ascertaining 


18 Bee as. 5 (8) and 6 (4) of the 1970 Act. The italics ( lied) relate to the 
new oonsideretiona which are not referred to in the ccessor s. 84 (4) of 
the Matrimonial Causes Act 1065. 

10 Cf. W. (R. J.) v. W. (8. J.) [1971] 8 All B.B. 808, where Park J. hed 
SAPPY eee ion to “' children of the family "' born 
to the wife during the marriage as a result of her adultery. The arrangements 
there made, " the best that oan be devised in the ciroumgiinon "(ato DOA 
did not involve the husband in any liability. They affected the mother, the 
co-respondent and the taxpayer. 

20 Of. especially the words ‘‘ the basis upon which... ."’ 

21 guerre whether foreign courts would be prepared to assist in the enforcement 
of a Snow v. Snow type of order. 
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what is to be done with the matrimonial home or any other sub- 
stantial family asset. Unfortunately, as the majority of ownership 
disputes have arisen in cases where there has already been a 
divorce, this is in fact what must happen. It ought not to do so. 
In applications for financial provision, ancillary to divorce or judicial 
separation, the court has wide powers, including the power to order 
the transfer of property.1. In exercising these powers, the court 
should be more concerned with the needs, resources and conduct of 
the parties and their contributions to the marriage ° than with the 
existing ownership situation; there is no need to determine whether 
a wife’s contributions to the family purse and welfare had somehow 
given her a beneficial interest in the home when the court has the 
disposal of such interest at its discretion. 

Third-party claims, where solution of the problem cannot be 
avoided in this manner, appear to be far less common. Similarly, 
disputed ownership of the matrimonial home on the death of a 
spouse is apparently rare. One such instance occurred recently in 
Re Cummins (deceased).* The spouses married in 1916. In 1918 a 
shop was opened, selling vegetables, fruit and fish. The wife ran 
the shop while the husband went round the neighbouring villages 
selling from a cart. The wife received no salary or other money, 
but used to take what was required for household and personal 
expenses out of the profits of the business. From 1989 to 1945 the 
wife carried on the business while the husband was away on war 
work. In 1952 the husband became paralysed as the result of an 
accident and the wife gave up the business to look after him. This 
she did until the end of 1967, when he entered hospital for a few 
weeks. On his discharge, the wife was unable to look after him and 
he went to the house of a couple, the Thompsons, who lived nearby. 
The Thompsons received £24 a week for looking after him. He 
died six months later. 

On his death there was property held in his name to the value of 
£81,000. As he had had no source of income other than the busi- 
ness, the reasonable inference was that the properties, including the 
matrimonial home, had been bought out of the profits of the busi- 
ness. By his will, he left £5,000 to his wife, small amounts to his 
brother and sister, notbing to his own children and the residue to 
the Thompsons. Although undoubtedly ill when he made the will, 
he was presumably of sufficient testamentary capacity. At least, 
the will was witnessed by a consultant psychiatrist and a solicitor. 

The Court of Appeal, following Niwon v. Niwon,* held that the 


1 Matrimonial Proceedings and P Act 1970, 
2 As required under s. 5 of the Act. Ti was possible, rior to the 1970 Act, for 
the court effectively to determine the future enjoyment of property by exercise 
of the powers to order a lum pe t or to vary a astilement—Von 
Mehron v. Von Mohren (1970) 1 All 158, O.A.; Smith v. Smith [1970] 
He in ae. ae 

9T1 . 783, 

HE liw. FER ` 1676; “Fi900) 3 All ER. 1188, O.A. 
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wife was entitled to a share both in the profits of the business and 
in property acquired out of those profits. According to Lord 
Denning M.R., applying Gissing v. Gissing,* “ the court imposes or 
imputes a trust whereby the husband holds the assets of the business 
—or their proceeds—on trust for both jointly, and, in the absence 
of any evidence sufficient to enable the court to distinguish between 
them, for both equally.” * Half of the property therefore already 
belonged to the wife, the will operating only in respect of the other 
half.” By the time of the appeal, Mrs. Cummins had already died, 
the action having been continued by her personal representatives, 
and her share passed to the children. 

The question of ownership may also arise on death where a claim 
is made by some person other than a surviving spouse,® or simply 
to establish the proper construction of a will, or, indeed, to ascertain 
estate duty liability.* In such cases there appears to be no way of 
avoiding the issue, other than a possible compromise among adult 
beneficiaries under a will. The case of the aggrieved widow, or 
widower, may, however, be open to another solution. In Thornley 
v. Palmer,” a claim was made by a widow under the Inheritance 
(Family Provision) Act 1988, as amended, alleging that her deceased 
husband had failed to make reasonable provision for her in leaving 
her an annuity of £416 per annum out of a net estate valued at 
some £16,000. From the time of the marriage, in 1948, until they 
separated (this being largely the fault of the husband) in 1962, she 
had helped him in a variety of businesses, in particular helping him 
to run a public house which prospered as a result of their combined 
efforts. Other property had also been bought in the husband’s 
name from the profits of these businesses. 

In awarding the widow a further £284 per annum, the Court of 
Appeal agreed that, having regard to all the circumstances, the 
deceased husband had failed to make reasonable provision for her. 
Particular emphasis was placed upon the testator’s moral obligation 
to his wife. 

“ She had originally put up part of the money which started 
their jomt life together. She worked at the Marsham Arms, 
which between them they converted from a losing to a money- 
making concern; and she was no doubt partly responsible for 
the fact that they paid off this £4,000 of debt, so that by the 
time the third defendant came on the scene she came mto an 
established, profitable business already made.” 4 


oe DR 3 255; [1970] 9 All B.R. 780, HLL. 

t is no part the pozok of he note to that this is not, in an way, 
the ortaetile’ laid the House of in the Pettitt and sing 
cases. There is, however. ho Tesan why the court could not have reached 
the same decision in Re Cummins oven if it had applied the law as it is. 
1 Had the will dealt specifically with the house a problem of election would 
te resumably have arisen. 

in effect, by the children in Re Cumwnins. 


This aspect of the Tae ee T o i ] B.T.R. 858. 
io [1989] it. 0. li LJ. at p. 84. 
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How, one is compelled to ask, would Mrs. Thornley have fared 
had she claimed a beneficial interest, or Mrs. Cummins, in a claim 
for reasonable provision? Might a claim not be made in the alterna- 
tive, inviting the court to say if not one, then the other? Is it 
possible in many cases to submerge the ownership question in the 
wider issue of reasonable provision, having regard to needs, means, 
conduct and contributions, in the same way as this can be done 
on divorce? The Law Commission has recently demonstrated 1° 
that property rights and discretionary remedies must be considered 
together in any proposed reform of family property law: the 
relationship between the two approaches is well illustrated by the 
two cases considered here. 

A. J. Easson. 





12 Working Paper No. 42, Family Property Law. 
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AN INTRODUCTION TO THE PRINCIPLES OF MORALS AND LEGISLATION. 
Jxnumy Bentuam, edited by J. H. Buens and H. L. A. 

, and OF Laws IN GENERAL. By Jenewy BENTHAM, edited 

by H. L. A. Hart. [University of London, The Athlone Press. 
1970. xliv and 848, and xlii and 842 pp. (inc. indices). £6 each.] 


Ir is well known that Jeremy Bentham’s most important and original con- 
tribution to analytical jurisprudence lay buried for more than a century-and- 
a-half beneath the mountain of papers bequeathed to University College, 
London, before being disinterred by the ingenuity of Professor Everett of 
Columbia Univermty, who subsequently published the work under the ttle 
The Limits of Jurisprudence Defmed in 1945. Although high praise Js due to 
Professor Everett for his ploneering work, it was obvious that his edition 
stood in need of substantial revision, and there could be no happier circum- 
stance than the choice of a new editor in the person of Professor Hart. As 
the most distinguished analytical jurist of our day and a worthy successor 
of Jeremy Bentham himself Professor Hart has brought to bear both pains- 
taking and loving scholarship as well as his own magisterial command of 
general and legal philosophy to produce what must be universally recognised 
as the definitive edition of Bentham’s great work. 

Yet for all its importance both for our understanding of Bentham’s 
thought as well as for the contribution that it can still make to the jurispru- 
dence of our own day, it cannot be denied that the book is both tough and 
indigestible for even the most determined and informed of readers. Partly 
this is the result of the unfinished character of the work itself, but the 
familiar defects of Bentham’s style (though sometimes reHeved by pungent 
wit and vivid metaphors) also provide a pretty dense barrier even for a 
perceptive reader. As he approached the conclusion of his Introduction to the 
Principles of Morals and Legislation it had become increasingly apparent 
to Bentham that no far-reaching reform of the law, even though based on 
the true principles of the science of legislation as he conceived it, could be 
adequately attained without an understanding of the conceptual framework 
of the legal system. This he therefore set out to explore in depth im the 
present work. It was characteristic of the originality of his mind that he 
chose to buld up his analytical structure out of the seemingly simple 
question of the nature of the dstinction between civil and penal law. In the 
course of scrutinising the implications of this distinction Bentham became 
persuaded that it was necessary to create a whole new branch of logic, which 
he referred to es the “logic of the will.” In this way he anticipated many of 
the developments in the field which the modern logician refers to as 
“deontic” logic. 

This definitive edition of Of Lawe in General will finally lay to rest any 
lingering notion that it was Bentham’s disciple, John Austin, wbo built up an 
original structure of analytical and conceptual Jurisprudence out of fragmen- 
tary suggestions thrown off by the master in the course of his delving into 
the science of legislation and the projects of law reform dear to his heart. 
As Professor Hart hes bimself written of the present work, “had it been 
published in his Hfetime, it, rather than John Austin’s later and obviously 
derivative work, would have dominated English jurisprudence.” Yet the 
impact even of this new and definitive edition will unquestionably remain 
a good deal less than it deserves until it has been supplemented by a compre- 
hensive, explanatory and critical commentary. Professor Hart is uniquely 
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qualified for this task of which he has already presented us with an admirable 
preview in his searching though brief article published in the 1971 volume of 
Rechtstheorie, pp. 55-66. But stimulating though this sample may be, it only 
whets the appetite for a more comprehensive contribution from the same 
scholarly and perceptive pen. Professor Hart has already placed all those 
interested in analytical Jurisprudence so much in his debt that it may seem 
churlish to ask for more. But his growing involvement in the Bentham 
canon, and his obvious excitement at the discoveries that this has ylelded, 
perhaps justify our expectation that there ls still more to come. 

A very brief reference will suffice to the other work which is the subject 
of the present review. Though comparatively few revisions of the previously 
published text have been required in this new edition it is none the less 
extremely valuable to have an authoritative and annotated text of a definitive 
kind now available under the distnguished editorship of Professor Hart 
himself together with Professor Burns, who is the General Editor of the 
whole project of the collected works of Jeremy Bentham now in course of 
preparation and publication by the Athlone Preas. 


Liorp or Hamrsreap 


OBLIGATIONS: Essays ON DISOBEDIENCE, WAR, AND CITIZENSHIP. 
By MiıcmaxL Wauzer. [Harvard University Press. London: 
Oxford University Press. 1970. 288 pp. £8-75.] 


Mz. Warscr’s book has the merit of tackling real and pressing prob- 
Jems and of offering some guidelines to thelr solution. These essays, some of 
which have previously appeared in a variety of publications, deal with the 
obligations of the individual to the State and to his fellow citizens. In 
Part I the problems of civil disobedience and the position of oppressed 
minorities is discussed. Part II is concerned with the right of the State to 
call upon its citizens to die for it and with the positon of conscientious 
objectors and prisoners of war. In the last part the extent of the citizen’s 
obligation to live and work for the State is considered. 

The theme underlying all these essays is that the obligations discussed 
in them derive their force from the notion of consent, “ there being no obliga- 
Hon on any man which ariseth not from some act of his own ” (Hobbes). The 
author wants us to take the notion of consent seriously, to look for evidence 
that it has been given freely and consciously and not be too ready to impose 
obligations on the assumption that it has been given. He points out that 
today it is almost impossible to be a real “drop out” and genulndy withdraw 
from any society, because the possibilty of emigrating to a more congenial 
society is now becoming increasingly remote and impractical, That obligations 
derive from consent is a premise that the author deliberately does not seek to 
Justify. It is up to the reader to decide whether there can be any other 
origin for the obligations he discusses. He recognises that his essays repre- 
sent a “radically incomplete” attempt at elucidating the obligations of the 
factory worker, soldier, black American etc. This honesty disarms criticism 
but nevertheless asks too much of the reader. The author claims, not that all 
obligations derive from consent (as the quotation from Hobbes implies), but 
that those he discusses have this origin. But the reader must be given some 
{dea of the criteria that determines which obligations exist independently of 
consent in order to perceive why this is the basis of those obligations 
discussed in the essays. This point is particularly troublesome in the essay 
“ Polttical AHenation and Military Service.” It is argued that the State is 
only entitled to demand military service (and the risk of death) from citizens 
who have given a real consent to its military activities. Conscription is thus 
wrong and the State must rely on volunteers. Many of the citizens will be 
“alienated residents” who have not and will not consent to the military 
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activities of the State and thelr consent to these activities cannot be assumed 
or impHed merely from the fact of their continued residence in the State or 
from their participation in other affairs of society. However, the author 
considers that conscription of the non-consenting is justified in cases of 
“ social emergency” or where the “safety of society” is threatened. But why 
should the non-consenting alienated resident in society have obHgations 
enforceable by conscription even in these circumstances? The author does not 
elaborate. How does one define a war waged in a case of social emergency? 
The author contrasts such wars with those waged for colonial repression, 
forelgn intervention, political crusades etc. How does one establish the real 
purpose of any war? Suppose the majority genuinely believe, as in Britain in 
1980, that foreign intervention is needed to ward off invasion (which presum- 
ably would constitute a social emergency). Is the minority justified in 
resisting conscription on the ground that they do not agree? This also raises 
the whole problem of to what extent a citizen can be permitted to “contract 
out” of bis obligations to society and yet remain Hving in it The author 
considers that where a person takes a serious decision to join a group then 
he may owe a greater loyalty to that group than to the State in certain 
matters and this may involve him in haying a dwfy (not merely a right) to 
disobey the law. This may be so even in a democratic State. Again, he does 
not indicate how far this contracting out can go. 

The author is apt to abandon his main thesis when it suits him. For 
example in his easay “The Obligations of Oppressed Minorities,” he says 
that an oppressed person has obligations to his oppressed brothers irrespec- 
tive of the fact that he has not consented to be numbered among them, Thus 
the black man betrays his black brothers if he does not identify himself with 
them, though he did not consent to being either oppressed or black—“ the 
possibility of acting faithfully and the possibility of breaking trust pre-exist 
all voluntary acts” (p. 51). The Jew must be an “authentic” Jew; to 
assimilate is to move into a world of “deceit and self-decelt.” These asser- 
tions are not only provocative, they are also contrary to the main theme of 
the book, that of the dependence of obligation upon consent, and it behoves 
the author to attempt to justify them at greater length if he wishes the reader 
to take this main theme seriously. 

Mr. Walser’s contribution to the growing pubHc debate on civil dis- 
obedience is particularly valuable for he emphasises what is often forgotten— 
that the paradigm case of civil disobedience is not of an individual disobeying 
the group in the form of the State, but of a group of individuals against 
another group, the State. Thus we are concerned, not simply with the indivi- 
dual being true to his own conscience or sense of what is natural, but also 
with the confilcting obligations of the indtvidual to the groups to which he 
belongs. “The problem of civil disobedience needs to be placed squarely in 
the context of group formation, growth, tension and conflict. There is a 
sociology of disobedience, which has greater relevance for philosophy then has 
generally been thought; it helps establish the proper units of analysis” 
(p. 21). He argues that a person’s obligations towards a group to which 
he belongs (ie. union or church, etc.) may impose upon him not simply a 
right to disobey the State in certain circumstances but a positive duty to do 
so. Belonging to such a group often requires a deliberate and serious com- 
mitment or act of consent and thus imposes on the member a high degree of 
obHgation which may sometimes take precedence over his obligation to a 
State to whose activities he may have given at most only a tack acquice- 
cence, and from which he may be positively alienated. The obligations of the 
individual to the group are even stronger (and those to the State completely 
negatived) where the person belongs to an oppressed minority within the 
State. The author sees membership of these groups as a legitimate form of 
partial internal emigration from the Stete. Today we can rarely imitate the 
Pilgrim Fathers and set out to a new land if our ideas conflict with those of 
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the majority in the State. Yet if obligation rests on consent that consent 
must be freely given and such freedom does not exist if there is no choice. 
Thus pledging one’s loyalty to a sub-group within the State is the modern 
equivalent of emigration to a new land) However, of course, it is not an 
exact equivalent, for the State is being asked to accommodate these dissident 
groups within itself and they in their turn will often utilise the facilities and 
resources of the State. Mr. Walser does not make clear what attitude the 
State should adopt towards the illegal activities of those groups, except that 
it should not treat civil disobedients as “ordinary criminals.” He also 
requires the police to act with an Incredible and impractical degree of 
sophistication in situations involving civil disobedients. In the essay “Civil 
Disobedience and Corporate Authority,” he seeks to justify the use of 
violence as “a kind of ctyiltty” tn certain circumstances. Where a group, 
io. & union, finds itself in conflict with a large corporation which denies its 
workers such democratic rights as the right to strike, which are generally 
conceded by the State, then there arises a quasi-revolutionary situation and 
violent disobedience may be justified. (The author uses the sit-down strikes 
at General Motors in 1996-87 as an illustration of this.) Faced with this 
situation, the police should moderate their conduct and recognise that they 
should only enforce laws which have “democratic legitimacy” (p. 88), 
Enforcing the law against the strikers to the full would be wrong for in fact 
the police would be enforcing the undemocratic laws of the corporation rather 
than the democratic laws of the State. But this argument rests on two 
assumptions that the euthor does not examine. First, that the police (and 
presumably other law enforcement officers, such as judges) must ascertain 
whether or not laws have democratic legitimacy and only enforce them if they 
do. How ere they to do this? How detailed must their inquiries be? 
Secondly, it is assumed that where democratic rights are recognised by the 
State then all groups within the State must also be democratically constttuted 
before they can claim the State’s protection. This may be correct but the 
author should demonstrate that it is so, not merely assume It 

The realism of the last essay will appeal to many readers of this book. 
Quoting en aphorism attributed to Oscar Wilde that “Socialism would take 
too many evenings,” the author considers the obligations of the citizen who is 
neither alienated or oppressed on the one hand, nor beavering away partici- 
pating in political affairs on the other—the person who prefers a private life 
or is a part-time activist who “appears and disappears, thinking of Marx and 
then of his dinner.” Such a person must accept that in a particlpatory demo- 
cracy he will be governed by those with most evenings to spare. Nevertheless, 
in a healthy society he must be considered. The active minority must always 
be made aware, by criticism and comment as wide and free as possible, thet 
they are a minority and that they are responsible to a wider electorate. It is 
not proper to say to a “laggard” citizen who criticises the activists that he 
should have attended the meeting at which the decision was taken. The 
proper response is to listen to what they say, otherwise the “apparatchik 
tyranny” will continue. This, of course, raises what is probably the most 
dificult problem in a democracy, how to communicate the Issues to the 
electorate and how to obtain and assess their response. 


J. Levon. 


Occurigss’ Lissnity. By P. M. Norra. [London: Butterworths. 
1971. 228 pp. £8-60.] 


Oxr cringes at the prospect of having to review a book on a current statute. 
After enduring the weariness of reading a spate of useless books on recent 
statutes like the Industrial Relations Act, it is a great reef to turn to 
North on the Occuplers’ Liability Act. Perhaps the moral is that the book 
should not be written Hll’the Act has been in force for ten years or so. 
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The Occupier Liability Act is one of our best statutes of recent years in 
a common law ares, but in some a dificult one nevertheless. As 
usually happens, years elapse without the ambiguities being resolved by the 
courts, For these reasons a deep, penetrating and wise analysis like this is 
welcome. His approach is a logical one: after the inevitable historical 
introduction, chapters are devoted to “occupiers,” “visitors,” “premises,” 
“duty of care” and “defences”. The loose ends like “independent con- 
tractors,” “contractual visitors” and “landlords’ Mabitty to third parties” 
each have thelr chapter. The coverage extends beyond the Act: that 
unforgivable omission from the Act, duties to trespassers, receives extended 
but inescapably imprecise treatment. There is a valuable chapter on co- 
existent duties outside the Act: master and servant, schoolmaster and pupil, 
hospital and patient, and surviving common law duties. 

Writing a book on a statute is a difficult art. Mere paraphrasing is 
pointless, nit-picking to prove how much more competent you are than 
parliamentary draftamen, especially on points of no importance, merely 
irritates, What is wanted is a clear exposition of the Act generously backed 
by practical illustrations. The ambiguities of the Act must be stressed and 
the cogency of the various possible solutions assessed. It goes without saying 
that the search for cases on it must be exhaustive. On all these counts 
North comes out very well. 

Typical of his shrewd analysis is his discussion of Crown liability. He 
shows that because the Housing Acts 1957 and 1961 do not apply to the 
Crown, the Crown unlike all others is not Hable under the Act for injuries 
consequent upon its failure as landlord to carry out the extensive repairing 
obligations imposed by those Acts. Equally subtle is his demonstration thet 
proof by the injured visitor that the owner is a licensor and not a landlord 
opens up statutory remedies; here and elsewhere he cites at length apposite 
Commonwealth cases not found in other United Kingdom textbooks. Occasion- 
aly he unearths a Commonwealth case on facts totally unlike any English 
one to illuminate a new point on the Act For example, a car is damaged in 
a car park because of the defective state of the park; if the car is held on 
hire-purchase, does the finance company have an action in negligence under 
the Act or through Donoghue v. Stevenson, and is it unaffected by the 
exclusion clause in the contract for parking? 

One of the most difficult aspects of the Act is the interpretation of those 
provisions affecting persons entering as of right and of Greenhalgh v. British 
Rathoays Board in this context: the author is completely sure-footed in 
treading this treacherous path. He never shirks the difficult problema. 
Occasionally, one feels that he opts for the convenient or harmonious solu- 
Yon without reconciling it fully with the wording of the statute. This ts 
especially true when he discusses the meaning of “structures” as distinct 
from “premises.” This leads him to draw a distinctlon which a sensible 
draftsman might have drawn in respect of structures like cars: the common 
law applies to negligent driving, whereas the Act applies to injuries caused 
by the car’s defective structure. But he does not apply this test to everyday 
incidents, What of an accident caused by a burst tyre where there had been 
inadequate inspection? 

The author is unfortunate in golng to press before he could deal with 
the Animals Act 1971 or Herrington v. British Rathoays Board, In all other 
respects we have an up-to-date rellable guide to the problems of occupiers’ 
lability in England. It might have made commercial sense, as well as 
increasing the comparative value of the book, to have dealt carefully with 
the important differences in the Occuplers’ Liability (Scotland) Act 1900. 


Harary Sraesr. 


May 1973 REVIEWS 885 


Lz RÉGIME JURIDIQUE pes ENTENTES ECONOMIQUES ET DES Con 
CENTRATIONS D'ENTREPRISES DANS LE Mancué Commun. By 
J. Guyétnor. aris: Librairie Générale de Droit et de 
Jurisprudence R. Pichon and R. Durand-Aunias. 462 pp. 56F.] 


Tus book contains an exposition of the provisions of the Treaty of Rome 
and the regulations made thereunder which govern restrictive trading agree- 
ments affecting trade between the member states of the European Communi- 
tles, and which regulate the acquisttion and abuse of dominant market posi- 
tion in any sector of trade between the member states. It also contains 
a commentary on the legal impact and the effectiveness of those provisions 
and a detailed survey of the relevant decisions of the Commission of the 
European Communities and the Court of Justice of the Communities. The 
second part of the book is taken up with a print of the relevant articles of 
the Treaty of Rome and of the implementing regulations, notices and 
announcements made by the Commission and the Council of the Communites. 

Guyénot’s book is a worthy addition to the growing number of works on 
this subject. Its exposition is logical and exhaustive, and is arranged in 
a manner which enables a reader who is wholly unfamiliar with this branch 
of Community law to gein a ready familiarity with the underlying principles 
and e clear impression of the inclinations of the Commission and the Court of 
Justice In enforcing the law. At the same time the more experienced reader 
will find the book useful as a source of reference. 

Guyénot ventures to criticise the Community law on restrictive treding 
agreements and market domination only occasionally, and then only from 
the legal technical point of view. As a lawyer he does not venture to assess 
the economic effectiveness of the law since it was brought to active life in 
1962. Guyénot also rarely takes a firm position on doctrinal matters; the one 
major exception to this is the position he takes on the interaction of Commu- 
nity and national law in this field. In his opinion national legislation 1s 
superseded in its epplicatlon to restrictive trading agreements and mono- 
polies having an effect on the national market once it established that they 
also affect trade between the member states. There is a substantial body 
of legal opinion in Europe which supports this view, but it 1s questionable 
whether the Court of Justice will accept it if and when it pronounces on the 
problem. This will, of course, be a vital matter for the United Kingdom 
when it Joins the European Communities. At present we assume that our 
Restrictive Practices Court and Monopolies Commission will continue to 
work as hitherto, and that Community law will merely provide an additional 
filter through which restrictive trading agreements will have to pass if they 
are to be valid. If Guyénot’s contention is correct, this will not be so in 
respect of agreements which operate in any of the other member states as 
well as in the United Kingdom. 


R. R. Proncorertor. 
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RES IPSA LOQUITUR IN ENGLAND 
AND AUSTRALIA 


Ir really is time that English courts made up their minds what the 
doctrine of res ipsa loquitur is all about. Although the maxim has 
been with us for over 100 years, English courts have still not finally 
settled (or at least have not consciously settled) the most crucial 
issue involved in its application. Indeed they frequently appear to 
be unaware of the nature of this issue, which is all the more sur- 
prising since their brethren in the Australian High Court have made 
their views on this issue abundantly plain in a series of cases 
extending over the past thirty-five years. 

There are two basic views as to the purposes and effects of 
the maxim. 

1. The first is that the maxim is not a distinct rule of law (or 
evidence) in its own right and that in all cases of negligence the 
ultimate or legal burden of proof of negligence rests upon the 
plaintiff. According to this view the maxim is no more than a 
summary way of describing a situation in which it is permissible 
to infer from the occurrence of an accident that it was probably 
caused by the negligence of the defendant. However, on this view, 
the inference of negligence is merely permissible (not obligatory) 
and if at the conclusion of the case the tribunal of fact is not satisfied 
that the accident was more probably than not caused by the 
negligence of the defendant, the plaintiff must fail. 

2. The second view is that the maxim involves more than this 
and that it does represent a distinct rule of law (ar evidence) in 
its own right. According to this view a legal burden of proof 
may be cast on the defendant in certain circumstances and the 
maxim therefore indicates an exception to the general principle 
that the legal burden of proof always rests on the plaintiff through- 
out a negligence action. On this view, once the maxim operates, 
the plaintiff is entitled to a verdict even though, at the conclusion 
of the evidence, the tribunal of fact remains in doubt whether the 
accident wag more probably than not caused by the negligence of 
the defendant. A plaintiff could not, of course, be entitled to a 


887 
Vou, 35 (4) 1 
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verdict in such a situation unless the legal burden of disproving 
negligence is upon the defendant. 

The most recent case involving the maxim, Lloyde v. West 
Midlands Gas Board, contains a firm pronouncement by Megaw 
L.J. favouring the first view—and it was this which prompted the 
opening sentence of this article. In this case the plaintiff was 
injured in an explosion in an outhouse behind his house which 
contained a gas meter. The plaintiff’s case was that gas had been 
leaking from this meter and that his wife had frequently complained 
to the defendant Board about the leakages but that they had 
negligently failed to remedy the leaks. At the trial the plaintiff 
failed to establish that any complaints had been made but the 
judge nevertheless found for the plaintiff on the ground that the 
explosion was probably due to the defendants’ negligence in 
installation or maintenance of the meter. In the Court of Appeal 
it was argued for the defendants that the verdict should be set 
aside because the plaintiff had not pleaded defective installation or 
maintenance. The plaintiff sought to uphold the verdict on the 
basis of res ipsa loquitur which had been pleaded, but which had 
not been canvassed at the trial. The court decided that there must 
be a new trial. Davies and Karminski L.JJ. refused to uphold the 
verdict on the basis of rea ipsa loquitur simply because this point 
had not been argued at the trial, but Megaw L.J. went on to 
examine the nature of the maxim in these words: 


“ I doubt whether it is right to describe res ipsa loquitur as 
a ‘ doctrine.’ I think it is no more than an exotic, though 
convenient, phrase to describe what is in essence no more than 
a common-sense approach, not lmited by technical rules, to 
the assessment of the effect of evidence in certain circumstances. 
It means that a plaintiff prima facie establishes negligence 
where: (i) it is not possible for him to prove precisely what 
was the relevant act or omission which set in train the events 
leading to the accident; but oo a the evidence as it stands 
at the relevant time it is more y than not that the effective 
cause of the accident was some act or omission of the defendant 
or of someone for whom the defendant is responsible, which act 
or omission constitutes a failure to take proper care for the 
plaintiff's safety. 

“ I have used the words ‘ evidence as it stands at the relevant 
time.’ I think this can most conveniently be taken as being 
at the close of the plaintiff’s case. On the assumption that a 
submission of no case is then made, would the evidence, as 
it then stands, enable the plaintiff to succeed because, although 
the precise cause of the accident cannot be established, the 
proper inference on balance of bability is that that cause, 
whatever it may have been, involved a failure by the defendant 
to take due care for the plaintiff's safety? If so, res ipsa 
loquitur. If not, the plaintiff fails. Of course, if the defendant 


1 [1971] 2 All B.R. 1940. 
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does not make a submission of no case, the question still falls 
to be tested by the same criterion, but evidence for the 
defendant, given thereafter, may rebut the inference.” 


It would not be difficult to cite similar dicta from other English 
judgments.* These dicta are also entirely in conformity with the 
view taken in the Australian High Court. However, a strong case 
can be made for saying that on policy grounds the second view is 
preferable and that, so far as English law is concerned, the first 
view is inconsistent with the actual decisions in many recent cases. 

The policy grounds for preferring the second view can be simply 
stated. The normal principle that the legal burden of proof rests 
on the plaintiff is liable to lead to unjust results in many cases in 
which the plaintiff does not know but the defendant does know 
the facts relevant to the issue of negligence or not. In particular, 
where accidents are caused due to sudden vehicle failure on the 
roads, or to unexplained disasters (such as explosions) in factories, 
the plaintiff may be in grave difficulties because he will have no 
information as to the standards of inspection, maintenance, etc. 
which the defendant has adopted. The defendant may be able to 
adduce evidence on these matters but the plaintiff will frequently 
be unable to do so. Ever since Byrne v. Boadle,* judges in res ipsa 
loquitur cases have pointed to the difficulties which may face a 
plaintiff who does not know the cause of an accident." It will be 
seen that if the first view of the effects of the maxim is adopted 
this problem is irrelevant. The fact that the plaintiff may not 
know the cause of the accident and that the defendant does or may 
know it cannot logically be relevant if the only issue is whether 
the evidence supports an inference of negligence. These matters 
only become relevant if they are treated as factors which justify 
an exception to the general rule imposing the burden of proof on 
the plaintiff. Similarly, if the first view is adopted, the fact that 
the “ thing ” or “ operation ” leading to the accident was under 
the sole control of the defendant cannot be a decisive consideration. 
Indeed, this point was clearly taken by Megaw L.J. in Lloyde v. 
West Midland Gas Board. On his view the question is always 
whether the evidence supports an inference of negligence. The 
degree of the defendant’s control over the “ thing ” or ‘ opera- 
tion ”? is therefore merely one factor which may strengthen or 


2 Bee 0.9. Barkway V. South Wales Transport Oo. Ltd. [1950] 1 All E.R. 899, 
304-805, 408. 


3 Fitepotriok v. Walter E. Cooper Pty. Ltd. (1985) 84 C.L.R. 900; Davis v. 
Bunn (1988) 56 O.L.R. 46; Mummery v. Irvings . Ltd. (1958) 28 C.L.R. 


90; Nominal Defondent v. Haslbaaer (1967) 117 C.L.R. 448; Rape v. 
Wenless ( 117 O.L.B. 408; Government Insurance Office of N.S.W. v. 
Fredrichberg ( 18 O.L.R. 408. 

* (1888) 9 H. & O. 722, ' 


5 Bee sg: Pollock O.B. in Byrne v. Boadle at pp. 727-728: “8 in this 
case the barrel had rolled out of the warehouse and fallen on o plaintiff, 
how could he possibly ascertain from what canse it occurred?” 
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weaken the inference of negligence. On the second view, however, 
a legal burden of proof is imposed on the defendant and it does 
therefore become necessary to establish within tairly definite limits 
when the maxim is to operate. Clearly one of these limits must 
relate to the extent to which the defendant was exclusively in 
control of the “ thing ” or “ operation ” in question.® 

As to the authorities, it is my submission that English law is 
committed to the second view by a series of cases " culminating in 
two decisions of the House of Lords in 1969, namely Henderson v. 
Henry E. Jenkins & Sons * and Colvilles Ltd. v. Devine. In the 
first of these cases the plaintiff's husband was killed when a lorry 
belonging to the defendants ran down a hill and knocked him over. 
Tt was proved that the cause af the accident was a failure of the 
brakes and this was itself due to the corrosion of a pipe which 
earried the brake fluid. It was further proved that the pipe was 
not fully visible or examinable unless removed from the lorry, and 
that regular and normal maintenance on the lorry had been carried 
out. The actual cause of the corrosion was not known but it was 
established that it was due to chemical reaction and that this was 
probably due to some substance being splashed or spilt onto the 
Pipe and this may have come from a load carried by the lorry. 
It was also proved that removal of the Pipe for detailed examination 
was not a normally required precaution except on major overhauls 
after about 800,000 miles had been done, while the lorry in question 
had only done about 150,000. At this point the evidence stopped 
and everything was left to inference and even speculation. By a 
majority the House of Lords held that the plaintiff was entitled 
to recover. 

Tt is difficult to see how anyone approaching the evidence 
dispassionately could reasonably take the view that the plaintiff 
had proved that negligence of the defendants was more probable 
than not. Even on the view most favourable to the plaintiff it 
could only be said that it had been proved that probably something 
unusual had happened to the lorry. There was no evidence at all 
what this “ something unusual ” was, whether the defendants knew 
or ought to have known of it, and what precautions should have 
been adopted to deal with it, The truth was that the issue of 
negligence or no-negligence was simply not proved either way; 


* But ıt must be admitted that in Moore v. Fox [1986] 1 Q.B. 596 Lord 
Evershed i 


committed himself to the illogical fon of rejecting the require- 
ment of exalusive control while skill rogardlag the master aas intact 


e- 
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there may or may not have been negligence, and the decision for 
the plaintiff seems necessarily to involve that the legal burden of 
disproving negligence was held to be on the defendants. At least 
two of the majority and also, it would seem, both of the dissenting 
judges, saw this as the nature of the issue. 

Thus Lord Reid says that the accident was probably due to 
some unusual event affecting the lorry, and points out that the 
defendants gave no evidence as to any such event or as to any 
precautions taken to guard against the consequences. He goes 
on 1% 

“ It may be that they [the defendants] could have proved 
that so far as they knew or could have discovered by reasonable 
a grat nothing unusual ever happened to it which could have 
led to this corrosion. Or it may be that they did know of 
something but did not realise the possible danger resulting from 
it though they ought to have done so. Wedo not know. They 
had to prove that in all the circumstances which they knew or 
ought to have known they took all proper steps to avoid 
danger. In my opinion they have failed to do that, and I am 
therefore of opinion that this appeal should be allowed.” 


Similarly Lord Donovan said “— 

“ It was for the respondents [defendants] to deal with these 
matters by evidence. They were asserting, and had to prove, 
that exercised all reasonable care; but whether they had 
or not ed upon what the facts were in the f i 
respects. Yet on these matters they chose to give no Fa EP 
at all. The result was that they failed to establish their defence 
and should have lost the case.” 


And again "— 
“I differ from Nield J. with regret. But the tenor of his 
judgment suggests that he dealt with this case as though it 
were the more usual type where the onus of proof lay on the 
appelant; whereas in fact the burden of proof that they had 
all reasonable care rested on the respondents.” 


Lord Guest and Viscount Dilhorne, the dissenting judges, both 
seem to have accepted that the defendants had the burden of 
disproving negligence but both held that the defendants had in 
fact discharged the burden. The most difficult judgment to 
understand on this question is that of the third member of the 
majority, Lord Pearson. He starts his judgment by saying that 
the question turns on “‘ the evidential burden of proof ” and specifi- 
cally distinguishes this from the legal burden. He goes on to say 
that the legal burden rests throughout on the plaintiff and that ‘ at 


10 [1970] A.O. at p. W1. My italos. 
11 Ibid. at p. W0. My italios. 

12 Ibid. at p. 801. 

13 Ibid. at pp. 2023 and 206. 
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the end of the trial the judge has to decide whether he is satisfied 
on a balance of probabilities that the accident was caused by 
negligence on the part of the defendants, and if he is not so satisfied 
the plaintiff’s action fails.” 14 He then goes on to make the very 
puzzling remark that if there is proof of a set of facts which raises 
a prima facie inference of negligence, “‘ the issue will be decided 
in the plaintiff’s favour unless the defendants by their evidence 
provide some answer which is adequate to displace the prima facie 
inference.” 1 

With great respect to Lord Pearson these two passages seem 
to be inconsistent. If the issue ‘* will ” be decided in the plamtiff’s 
favour should the defendant not displace the inference of negligence 
it follows that the plaintiff will win though the ultimate factual 
issue of negligence remains in doubt. And this can only mean 
that the legal burden is on the defendant. AI traditional formula- 
tions of the nature of an evidential, as distinguished from a legal, 
burden of proof stress that failure to discharge an evidential burden 
“ may ” lead to an adverse finding, but that it will not necessarily 
do so. 1° It is, of course, clear that the distinction between a legal 
and an evidential burden is much less significant in a trial by judge 
than in a trial by jury for in the latter case the significance of an 
evidential burden means that a jury finding that the burden has 
not been discharged cannot be upset on appeal. However, where 
trial is by judge alone an appellate court may today be willing to 
review findings of negligence or no-negligence almost as freely as 
though it were trying the case itself. Where this is done the 
distinction between a legal and an evidential burden seems to be 
reduced to vanishing point. It may be that Lord Pearson was 
merely reflecting the viewpoint of a modern appellate judge in 
formulating his definition of an evidential burden. However, on 
this assumption it is difficult to understand the stress laid by him 
on the distinction between a legal and an evidential burden. 

The second recent House of Lords case is Colvilles Ltd. v. 
Devine ‘7 in which the plaintiff was injured as the result of an 
explosion which occurred in the defendants’ factory where he was 
employed. The cause of the explosion was not definitely established 
but it was proved that the defendants’ factory was supplied with 
oxygen through a pipe which was connected to the main distribu- 
tion centre m the works and thence used in their process by further 
distribution through a hose. It was found that the most likely 
cause of the explosion was the ignition of the inner lining of the 
hose by particles in the oxygen supply. Again it was not proved 
how the particles came to be in the oxygen supply, nor even whether 


14 Ibid. at p. 30L. 
1s Ibid. My italics. 
16 Sre cepecisily the judgment of Evatt J. in Davis v. Bunn (1906) 56 O.L.B. 948, 


11 [1960] 1 W.L.R. 475. 
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they were introduced into the oxygen at a point where the defen- 
dants were responsible, or whether they were already present in 
the oxygen when it reached the defendants’ factory. It was also 
proved that there were filters for the oxygen supply for which the 
defendants were responsible. On these facta the House of Lords 
upheld a plea of res ipsa loquitur by the plaintiff. Again, it seems 
clear that the basis for the decision was the imposition of a legal 
burden of proof on the defendants. Only three speeches were 
delivered, Lord Reid and Lord Hodson simply concurring in the 
result. Lord Guest said 18: 


“ No evidence was forthcoming from the appellants [defen- 
dants] as to any inspection of the filters being made by them. 
What the inspection would have revealed I do not know. But 
if the appellants have to show that they exercised due diligence 
lo avoid the accident, they cannot escape by saying that the 
oxygen came from the British Oxygen Co. They knew that 
particles might cause fire. A filter is presumably for the 
pupos of preventing the access of impurities. They led no 
evidence to suggest that any inspection of the filters was ever 
made to see if they were working properly. In these circum- 
stances I agree with the Lord Justice Clerk that they have not 
discharged the onus on them.” 


Lord Upjohn expressed his concurrence with the Lord Justice 
Clerk’s judgment in the court below where he said »: 


“ I accept [the defendants’] explanation of how the explosion 
happened, but I am unable to see how that explanation rebuts 
the presumption of negligence. It explains how the explosion 
probably occurred, but on exculpation, even at the best for 
the [defendants], it is silent. The res has the last word as well 
as the first.” 


Lord Donovan, after saying that the case was one of res ipsa 
loquitur, had this to say about the effect of the application of the 
marim *: 

“ That means that it was for the appellants [defendants] to 
show that the accident was just as consistent with their having 
exercised due diligence as with their having been negligent. 
In that way the scales which had been tipped in the respondent’s. 
[plaintiff’s] favour by the doctrine of res ipsa loquitur would be 
once more in balance, and the respondent [plaintiff] would 
have to begin again and prove negligence in the usual way.” 


This passage seems to suggest that the only burden cast on the 
defendants was to produce an explanation “ just as consistent with 


18 At. p. 478. 

19 At pp. 478-479. 

20 At p. 479. This passage is clearly inconsistent with uith L.J.’s judgment 
in Parkway v. South Wales Transport Co. [1048] 2 All B.R. 460, at. which 
was heavily relied upon in Moore v. Fox [1 ] 1 Q.B. 596 (notwithstanding 

that it rests on a logical fallacy). 
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their having exercised due diligence as with their having been 
negligent.” This, of course, would not be a legal burden of proof 
for if the explanation was equally consistent with negligence and 
no-negligence then the matter would remain in doubt and a finding 
for the defendant would mean that the legal burden was in truth 
on the plaintiff. But this passage in Lord Donovan’s judgment 

seems consistent with his ultimate decision. He concluded 
that the failure of the defendants to call any evidence as to the 
working of the filters meant that they had not proved that the 
accident was equally consistent with no negligence on their part. 
With respect, this is difficult to understand. There was in fact 
no evidence of any kind about the filters other than the fact of 
their existence. On these facts it is difficult to see how the explana- 
tion was more consistent with (i.e. tended to support an inference 
of) negligence rather than no-negligence. Had the defendants 
proceeded further and proved that the filters were working properly 
then it may well be thought that the defendants would have effec- 
tively disproved negligence rather than left the evidence in a state 
of balance. 

Accordingly, it is my submission that the effect of these two 
decisions is that the operation of the maxim res ipsa loquitur in 
English courts places a legal burden of proof on the defendant. 
This submission is confirmed by examination of a number of 
Australian decisions for Australian judges have made it clear that 
their own doctrine (which they regard as contrary to English 
doctrine ™) does not impose any legal burden of proof on the 
defendant. A number of these cases, like Henderson v. Jenkins, 
have involved road accidents caused by sudden mechanical failure, 
such as brake *™ or steering failure. Others, like Colvilles Ltd. v. 
Devine, have involved unexplained industrial accidents.“ The High 
Court’s view is that the mere occurrence, ¢.g. of a vehicle suddenly 
running into a stationary vehicle in front or swerving across the 
road, is itself evidence from which an inference of negligence on the 
part of the driver may be drawn. But when it is proved that the im- 
mediate cause of the accident was brake or steering failure, eto. 
this inference is no longer permissible, and the plaintiff is left with 
the ultimate burden of proof of negligence. Accordingly, unless 
other evidence of negligence is adduced the plaintiff must fail. 
There can thus be no doubt that in Australia Henderson v. Jenkins 
and probably also Colvilles Ltd. v. Devine would have been decided 
in favour of the defendants. 


x The High Court now seems to have abandoned the attempt to reconcile its 
views with those of English courts even before the two House of Lords 


cases discussed above, see Berwick O.J. in the Haslbeuer case 
(1967) 117 O.L.B. at p. 457 and the cited below from Government 
Insurance of N.S.W. v. org (1988) 118 O.L.B. 408. 


33 Nominas! De v. Heslboucr, supre. 
3 Pisning v. Wanless, supra. 
H Mummery v. Iroings Piy. Ltd., sepra. 
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In the most recent High Court decision, Government Insurance 
Office of N.S.W. v. Fredrichberg,** Barwick C.J. summed up the 
now accepted High Court doctrine on res tpsa loquitur as follows: 


“ Out of these cases emerge, it seems to me, as decisions of 
the Court, the following relevant propositions binding upon 
the courts in Australia. First, that the so-called ‘ doctrine ’ 
is no more than a process of logic by which an inference of 
negligence may be drawn from the circumstances of the occur- 
rence itself where m the ordinary affairs of mankind such an 
occurrence is not likely to occur without lack of care towards 
the plaintiff on the part of a person in the position of the 
defendant; or perhaps, as it might more accurately, in my 
opinion, be » where, in the opinion of the judge, the 
jury would be entitled to think that such an occurrence was 
not likely to occur in the ordinary experience of mankind with- 
out such a want of due care on the part of such a person. 
Second, that a case in which this can properly be said should 
be allowed to go to the jury whether or not there is evidence 
of specific acts or occurrences which could be found to be negli- 
gent but that no presumption of any kind in favour of the 
plaintiff aati arises. t the occurrence affords evidence 
of negligence does not merely not alter the onus which rests 
on the plaintiff to establish his case on the abilities to 
the satisfaction of the jury, but does not give the plaintiff any 
entrenched or pref position in relation to the decision by 
the jury of that question. I quite realise that it may be attrac- 
tive to the mind to conclude that, because the jury is allowed 
to draw an inference of negligence from the occurrence for the 
reason that they are at liberty to think that it was not likely 
to occur without a want of care on the part of the defendant, 
the inference of negligence must be drawn by them if the 
ground upon which it may be drawn is not displaced by other 
evidence explaining the occurrence. That line of thought seems 
to me to have found favour with English courts and to have 
resulted in the creation by the decisions of those courts of a 
presumption of fact in favour of a plaintiff in such circum- 
stances. But this Court has been unable to accept such reason- 
ing and the law is otherwise in Australia. In my opinion, the 
jury are not bound either to conclude that such an occurrence 
was unlikely to occur without negligence on the part of a person 
in the defendant’s position or to draw the inference that it 
did in fact occur in the case before them because of the negli- 
gence of the defendant. .All that has happened, in my opinion, 
at the point in the hearing of a case at which the judge rules 
that there is evidence of negligence on the part of the defendant 
furnished by the occurrence itself is that the judge is satisfied 
that a j would be entitled to conclude that such an occur- 
tence in ordinary affairs of mankind is not likely to occur 
without negligence on the part of a person in the situation of 
the defendant. For the rest, it is a question for the jury 


25 (1968) 118 O.L.R. 408, 418-414. 
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whether they think the occurrence unlikely in this sense and, 
if so, whether in the particular case they will be satisfied that 
there was in fact relevant negligence.” 


The upshot of all this seems to be that, while English judges 
are reluctant openly to acknowledge the fact, the application of 
res ipsa loquitur in English courts has frequently had the effect 
of casting a legal burden of proof on the defendant, while a contrary 
view is táken in Australia. A reasonably impartial commentator 
may be forgiven if he pays tribute to the clarity of the views 
expressed by Australian judges while deploring the result in policy 
terms, and at the same time welcomes the results generally arrived 
at by English judges while deploring their inability to express their 
views more clearly.™* 

P. S, Arrran.* 


I have not attempted here to explore a second major difference betwoan 
English and Australian judges in connection with res ipsa iter. This 
relates to the willingness of the judges to infer that ‘‘ in the ordi course 
of thi ; of accident is unlikely to ocour without negligence 
There is no doubt that lish judges are much more willing to draw this 
inference than Australian j è 

Tav. Australian National University. 


THE ATTORNEY-GENERAL’S CONSENT 
TO PROSECUTIONS 


A FEATURE of several sensitive areas of possible criminal law-enforce- 
ment affecting public affairs is that statute provides that no proceed- 
ings may be instituted except “ by, or with the consent of, the 
Attorney-General.’?1 More recent developments in this respect 
include the Theatres Act 1968 * concerning proceedings for instance 
for obscenity and provocation of breach of the peace, the Prices and 
Incomes Acts 1966 and 1968* concerning proceedings against 
employers and trade unions as such, and the Criminal Justice Act 
1967 * concerning prosecutions of newspapers for publication of 
improper reports of committal 

Early in 1970, however, the Attomey-General’s discretion under 
the Official Secrets Act 1911 * became a cause of particular concern 
in the context of the position of Members of Parliament. The Owen 
case appeared to suggest that there was no privilege enjoyed, but in 
the later case concerning the Nigerian war brought against The 
Sunday Telegraph, its editor, Mr. Brian Roberts, and Mr. Jonathan 
Aitken, some selectivity was suspected. Mr. Hugh Fraser M.P. 
openly stated that he received and published the document in ques- 
tion * but he was not charged, causing a leader in The Times to 
observe that, if its view of the matter was correct, the Attorney- 
General ‘ made a most serious error of judgment ’’ T in seeming to 
award a Member of Parliament a privilege of this nature not avail- 
able to, for instance, a newspaper editor. In an earlier leader on 
the discretion to enforce the 1911 Act The Times stated that “ A 
dispensing power to remit or exercise a law which is habitually and 
necessarily broken in the ordinary course of public business by every 
member of every government is anathema to the British Constitu- 
tion,” * which revived memories of the Duncan Sandys case in 1988. 
A Select Committee investigating the Attorney-General’s conduct 
under the 1911 Act in that case found that the decision under his 
statutory discretion ‘“‘ must be arrived at upon principle and not on 
grounds of expedience,’’ * but realised that it was “ clearly proper 


1 Or the Solicitor-Gensral when the office of Attorney-General is vacant or iis 
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and inevitable for him to have due regard to the special position 
and duties of a Member of Parliament.” 1° In this way the issue 
has been raised of the Attorney-General’s exercise of discretion in 
considering prosecutions under statutes permitting such 

only “ by, or with the consent of, the Attorney-General’; the 
matter has perhaps additional point in view of the same provision 
governing prosecutions for incitement to racial hatred under the 
Race Relations Act 1965, public discussion of which has also 
involved Members of Parliament. 

Accepting the existence of sufficient evidence to establish a prima 
facie case, the Attorney-General could consider whether to proceed, 
or give his essential consent to an applicant for that purpose, at 
either a general or a particular level. If a decision not to proceed or 
permit proceedings is reached upon the specific circumstances this 
would appear to be beyond judicial control, since Parliament in 
enacting the consent provision clearly intended the Attorney-General 
to consider each individual case in the light of the public interest. 
Thus, in 1951 Sir Hartley Shawcross was able to say as Attorney- 
General that ‘‘ almost every day in particular cases, and where guilt 
has been admitted, I decide that the interests of public justice will 
be sufficiently served not by prosecuting, but perhaps by causing a 
warning to be administered instead.” * The distinction has been 
noted, however, between the duty to enforce the law in general, and 
in a particular case. In R. v. Commissioner of Police of the 
Metropolis, ew p. Blackburn 4 the Court of Appeal, considering the 
discretion of the police to bring proceedings, held that chief officers 
of police are answerable to the law for their general policy. If, 
therefore, they decided as a matter of principle to forbear to 
prosecute any category of offender, as opposed to an individual 
offender in a particular case, that would constitute a breach of duty 
and ‘‘ would be so improper that it could not amount to an exercise 
of discretion.” * In Ew p. Blackburn there was a concurrent right 
of private prosecution open to the applicant for an order of 
mandamus to compel the police to enforce the gaming laws, 
although the Court of Appeal found it ‘‘ fantastically unrealistic ” 15 
to expect the private individual to have recourse to it. In cases 
where the Attorney-General’s consent is a statutory precondition to 
proceedings, however, this is not possible; which may give addi- 
tional point to the rejection by Edmund Davies L.J. of “ the bald 
and startling proposition that the law enforcement officers of this 
country owe no duty to the public to enforce the law.” 1° A duty 


10 Ibid. 

11 s. 6 (8). 

12 H.0.Deb., Vol. 488, ool. 681. 
13 [1068] 2 W.L.R. 806. 

14 Per Salmon L.J. at p. 905. 
15 Per Salmon L.J. at p. 910. 
16 At p. O18. 


JuLy 1972 ATTORNEY-GENERAL’S CONSENT TQ PROSECUTIONS 849 


was declared, and prima facie mandamus was considered available 
to enforce it,’’ since “ the law enforcement officers of this country 
certainly owe a legal duty to the public to perform those functions 
which are the raison d’être of their existence,” 18 


status not bound by prohibitions of the law, or the desirability of 
withholding judicial protection from certain persons or pursuits, 


to apply his discretion in favour of their cause. The prospect of an 
individual’s grievance is perhaps remote, but no less instructive for 
that reason. In 1968, for instance, the Attorney-General granted 
twenty-four consents in twenty-six cases referred to him by the 
Director of Public Prosecutions for his consent to proceed under the 
Explosive Substances Act 1888 but authorised no proceedings in 
any of the thirty cases referred to him under the Race Relations 
Act 1985,” the latter references consisting mainly of letters from 
private individuals. If an individual having a special or peculiar 
interest in the due prosecution of any offence in question asked the 
Attorney-General to proceed or to consent to the individual himself 
proceeding, and was refused on grounds of policy he considered at 
variance with the mtention of Parliament in creating the offence or 
the Attorney-General’s discretion, he might come to consider having 
recourse to the Divisional Court to seek an order of mandamus 
directed to the Attorney-General to reverse the policy decision and 
consider the matter solely in terms of its particular merits, This 
might oblige the courts to consider the nature of the 
Attorney-General’s discretion. 

It is clear that in exercise of his statutory powers, whether of 
giving consent to prosecutions ar otherwise, the Attorney-General is 
subsequently accountable to Parliament and liable to its control in 
that the statute in question can be repealed or amended and an 
adverse vote in Parliament upon his conduct might make his posi- 
tion untenable. This manner of parliamentary control of statutory 
consent powers was demonstrated in the Duncan Sandys case when 
the conduct of Sir Donald Somervell, the Attorney-General, was 
the subject of an investigation by a Select Committee. It is equally 
clear, however, especially since the Campbell case in 1924, that a 
House of Parliament will not give directions as to the decision to be 


11 Bee Lord Denning M.R. at p. 908, Salmon L.J. at pp. 905, 910 and Edmund 
Davies L.J. at pp. 

18 Per Edmund Davies L.J. at p. 918. 

16 s. 7 (1). 
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reached in particular cases since, as Mr. Harold Macmillan observed 
in 1959 when Prime Minister, “ it would be a very bad thing if the 
House or the Cabinet of the day tried to influence the semi-judicial 
functions of the Law Officers in the institution or the dropping of 
prosecutions.” ** The description of the function of instituting 
prosecutions as ‘‘ semi-judicial ” is of interest since, despite many 
assertions of the Attorney-General’s independence of any form of 
political control,” ee N 
authorise criminal proceedings has only very infrequently been 
Taised. 

The general right of the Attorney-General to institute proceed- 
ings for common law or statutory offences has not been a matter of 
dispute, since at common law that was a prerogative right of the 
Crown but capable of exercise by individual subjects because, as 
the Court of King’s Bench confirmed in 1818, it “ would willingly 
receive the humblest man of the people ’’ * acting on behalf of the 
King; the Attorney-General clearty had that right no less than any 
other person. In addition, of course, as the King’s personal 
attorney, he prosecuted pleas of particular concern to the King by 
the distinctive process of the ew officio information. Criminal 
informations, of which the ew officio information was a surviving 
type, were abolished by the Criminal Law Act 1967,“ but while 
extant it was recognised to be a privilege inherent in the office of 
Attorney-General. In the case of proceedings which by statute 
may be instituted only by or with the consent of the Attorney- 
General, however, the question is not the right to take or to 
authorise proceedings, but rather the discretion to refuse. 

It may of course be contended that a right to proceed necessarily 
implies a right not to proceed, but at common law the right to 
proceed was enjoyed by all, so that one authority’s refusal to 
instigate proceedings did not prejudice the right of another. Where, 
however, an Act restricts the bringing of criminal proceedings by an 
exclusive consent provision, the right of others is displaced by the 
statutory discretion to grant or refuse consent, and attention may 
properly be paid to the availability of judicial control of the dis- 
cretion to avoid the danger of prejudice and to ensure that the 
discretion is exercised according to Parliament’s intention in creating 
it. In his penetrating study The Law Officers of the Crown, Protes- 
sor J. Id. J. Edwards found that ‘‘ the basic question to which the 
Attorney-General (or the Solicitor-General as the case may be) 
addresses himself, when considering an application for his consent, 


21 H.0. Deb., Vol. 600, col. 88. 

13 Bos ¢.g. Lord MacDermott, Protection from Power under English Law, 
84; Professor J. L]. J. Edwards, The Law Offosrs of the Crown, "a Ms; 
and Sir Blwyn Jones " The Office of Attorney-General ’’ [1969] 

13 Bellingham yv. Durghil, Bolland Y.B. 6, Edw. OI, T9. 

24 s. 6 (6). 

25 See Blackstone's Commentaries Bk. IV (7th ed), p. 809. 
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is whether the particular case falls within the ambit of the mischief 
at which the Act is directed,” involving reference “ to the intention 
of Parliament, more accurately what was in the mind of the govern- 
ment which introduced the Act.” * His analysis led Professor 
Edwards to the conclusion that “‘ the discretion of the Attorney- 
General and the Solicitor-General is by no means unfettered and 
they are required to act in accordance with the governing 
principles,” *7 
This proposition may now be seen in the light of the judgment 
of the House of Lords in Padfield v. Minister of Agriculture, 
Fisheries ond Food.™ In this case the Minister had a general duty 
under the Agricultural Marketing Act 1958 * to decide whether to 
refer certain complaints to a committee of investigation, and refused 
to do so in the case of a particular complaint because he found it 
unsuitable for investigation by means of this procedure. The 
appellants applied to the Divisional Court for an order of mandamus 
commanding the Minister to refer this complaint to the committee 
of investigation, and the House of Lords, reversing the Court of 
Appeal,” allowed the appeal and remitted the matter to the Divi- 
sional Court to require the Minister to consider the complaint of the 
appellants according to law. The case is relevant to the function 
of the Attorney-General in considering consent requests since it 
recognised that statute had given an executive officer a discretion 
regarding the reference of complaints to a given tribunal, and 
considered the principles governing the exercise of this discretion 
and accordingly the measure of judicial control of the Minister. 
Speaking of the power to refer a complaint to the committee, Lord 
Reid proposed that ‘‘ Parliament must have conferred the discretion 
with the intention that it should be used to promote the policy and 
objects of the Act; the policy and objects of the Act must be deter- 
mined by construing the Act as a whole and construction is always 
a matter of law for the court,” adding that ‘if the Minister, by 
reason of his having misconstrued the Act or for any other reason, 
so uses his discretion as to thwart or run counter to the policy and 
objects of the Act, then our law would be very defective if persons 
aggrieved were not entitled to the protection of the court.” 31 
Before the implications of Padfield’s case can be accepted, how- 
ever, its applicability to the Attorney-General’s function must be 
more closely established. The Attorney-General’s office is hybrid in 
that it needs to accommodate qualities of judicial detachment and 
partisanship; duties have adhered to the Attorney- 
General’s role which, as Professor Edwards observes, ‘* have all 
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contributed to change the day-to-day character of the Attorney- 
General from that of principal representative of the Crown in the 
Royal Courts to that of head of a government department.” ** In 
particular instances it may not be easy to distinguish areas of 
judicial detachment from political commitment since questions of 
law may impinge upon matters of governmental policy. Neverthe- 
leas, Sir Elwyn Jones has observed that ‘‘ the basic requirement of 
our constitution is that however much of a political animal he may 
be when he is dealing with political matters, he must not allow 
political considerations to affect his actions in those matters in 
which he has to act in an impartial and even quasi-judicial way.” ™* 
In applying his discretion in consent applications his function is not 
political; he has been appointed by statute to exercise a power upon 
considerations of the public interest as affected by the instigation of 
particular criminal proceedings. This power derogates from the 
common law right of an individual to invoke the ordinary criminal 
jurisdiction of the courts, and in Antsminic Lid. v. Foreign Compen- 
sation Commission * Lord Reid confirmed that ‘‘ It is a well estab- 
lished principle that a provision ousting the ordinary jurisdiction 
of the court must be construed strictly,” * which suggests that the 
courts might consider control of the Attorney-General in his exercise 
of this power. 

It may be considered that this suggestion is contrary to estab- 
lished doctrine, but in fact doctrine in this matter is rather thin on 
the ground, academic writing tending to imply judicial unreviewa- 
bility but dealing in express terms with the Attorney-General’s 
independence of political as opposed to judicial control. The 

assertion comes in Professor Glanville Williams’ statement 
that “‘ the discretion is absolute, so that the courts have no control 
over its exercise.” ** This, however, is based upon the consideration 
“ that Parliament has sometimes imposed the requirement of con- 
sent because it is not altogether certain of the policy of the criminal 
prohibition, or because it realises that the criminal statute is so 
widely drawn that it can be used vexatiously.” *? Uncertainty of 
best policy in future events may indeed exist in the mind of the 
Minister or private member introducing the consent provision in the 
Bill he proposes, but the task of the courts is to find the intention of 
Parliament in passing the Bill; the courts can scarcely accept that 
Parliament did not know the intention of its enactment, since “‘ the 
policy and objects of the Act must be determined by construing the 
Act as a whole and construction is always a matter of law for the 
court.’ ** A suspicion of uncertainty might actually compel the 
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courts to interpret the Act to ensure that the Attorney-General was 
exercising his discretion within the ambit of Parliament’s implied — 
intention, and not arbitrarily and at large. 

The only significant judicial pronouncement on the point appears 
to be the observation of Pollock B. in 1888 that ‘‘ It has never yet 
been suggested that the exercise by the Attorney-General of the 
discretion vested in him, either by common law or by statute, has 
been controlled by the court.” 3? The case concerned an application 
to the Divisional Court for an order of mandamus to compel the 
Director of Public Prosecutions to exercise his exclusive discretion 
to authorise a prosecution under the Newspaper Libel Act 1881. 
The Director of Public Prosecutions had been created only four 
years earlier +° to carry out his statutory duties ‘“‘ under the 
superintendence of the Attorney-General,” 41 and the court con- 
sidered that the Director of Public Prosecutions was beyond judicial 
control because of his subordination to the Attorney-General some 
of whose duties he shared. The court in 1888 thus identified an 
intention in the 1881 Act to give the Director of Public Prosecutions, 
acting for the Attorney-General, a discretion the judges could not 
control, but the Act was repealed by the Law of Libel Amendment 
Act 1888, section 8 of which disregarded both the Attorney-General 
and the Director of Public Prosecutions and provided that no similar 
prosecutions shall be commenced ‘‘ without the order of a judge at 
chambers being first had and obtained.” Parliament’s apparent 
intention on the question of judicial control of the discretian to 
prosecute in this matter was thereby made clear. 

Farther, the statement by Pollock B. is inconclusive in that it 
refers uniformly to the discretion of the Attorney-General vested in 
him “ either by common law or by statute.” At common law the 
Attorney-General had no exclusive discretion, except as to the means 
of proceeding, and his refusal to proceed would not be fatal to the 
interests of any individual where the right of private prosecution 
existed, so that the need for control by the courts would not arise. 
This stands in contrast to consent provisions excluding the private 
right of interested individuals under schemes enacted by Parliament, 
which may themselves be divisible into those affecting existing 
offences such as criminal libel and obscenity, and those affecting 
novel statutory offences such as under the Official Secrets Acts and 
the Prices and Incomes Acts. In the case of such statutory dis- 
cretions a decision actually to take or authorise proceedings may 
indeed be unreviewable since the matter will then come before the 
courts in any event, with the possibility of a later action for malicious 
prosecution; a refusal to take or authorise proceedings, however, 
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may not necessarily be governed by the same rule, and the courts 
may be prepared to consider whether such refusal was within 
Parliament's intention, 

The matter also has an historical dimension. The general right 
of private prosecution was exposed to no real challenge until the 
post-Second World War period and the introduction of the Welfare 
State by broadly termed statutes drafted in the aftermath of the 
Defence Regulations. The need to curb abuse arising out of the 
right of private prosecution was, however, identified over a century 
earlier. The preamble to the Metropolitan Police Courts Act 1889 
stated that ‘* Informations are often laid for the mere Sake of Gain, 
or by Parties not truly aggrieved, and the Offences charged in such 
informations are not further prosecuted, or it appears upon Prosecu- 
tion that there was not sufficient Ground for making the Charge,” 
and the Act provided penalties for defined improprieties associated 
with wrongful proceedings. The Vexatious Indictments Act 1859 
attempted to control prosecutions that could be instituted mali- 
ciously or in terrorem to extort money by requiring the prosecutor 
to give a recognisance to attend and prosecute, but the legal means 
favoured to control mala fide proceedings was the deliberate intro- 
duction in statutes of provisions excluding private rights or subjec- 
ting them to consent requirements. Thus, the Sunday Observation 
Prosecutions Act 1871,43 the Metalliferous Mines Regulation Act 
1872,“ the Public Health Act 1875, the Territorial Waters Juris- 
diction Act 1878 * and the Explosive Substances Act 1888 “° were 
part of the background against which Pollock B. saw and rejected 
the possibility of an individual by mandamus compelling for his own 
purposes the authorisation of proceedings under the Newspaper 
Libel Act 1881. The right of private prosecution could not be more 
generally curtailed, however, and the function of the common 
informer could not be ousted, until the emergence of a comprehen- 
sive police service taking responsibility for the overwhelming 
majority of prosecutions, which had occurred by the middle of the 
present century.*’ 

In his Memorandum to the Select Committee on the Obscene 
Publications Bill in 1958 ** the then Attorney-General, Sir Reginald 
Manningham- Buller, stated that there were some eighty enactments 


tions under the Emergency Powers (Defence) Act 1989 created a 
wide range of offences in broad terms and gave executive authorities 
extensive discretions in enforcement which the House of Lords 
seemed reluctant to control in Liversidge v. Anderson.** The 
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experience of the working of these Regulations, which were not: 
sabstantially repealed until 1950," gave impetus to the introduction 
of consent provisions in the complex legislation aimed at speedy 
national reconstruction and the establishment of the Welfare State, 
which was more concerned with applying executive policy than with 
punishing crime. In recent years the use of these provisions has 
therefore become common; in the ten years 1059-68 there were 101 
Acts in England and Wales imposing criminal sanctions, and they 
contained fifty-one restrictive provisions on prosecuting, of which 
eleven involved the Attorney-General. Increasingly, therefore, an 
individual’s interest in enforcement of the criminal law has become 
subject to the discretion of an executive officer, notwithstanding 
that “a large part of the newer regulatory offences have no 
complainant in the usual sense of a victim,” 7 

The latitude formerly allowed to the executive in times of war 
and urgency is being reduced in favour of judicial control; the 
House of Lords has itself described its judgment in Liversidge v. 
Anderson as “ a very peculiar decision,” ** and Professor de Smith 
has traced the evolving pattern of increasingly available judicial 
review of discretionary powers ® to conclude that “‘ few discretion- 
ary powers are found to be absolutely unreviewable when they have 
a direct impact on private rights.» This movement has led to 
Padfield’s case, which itself opens up the possibility of mandamus 
requiring the Attorney-General to exercise his discretion only upon 
proper grounds. Parliament’s intention in enacting consent provi- 
sions may be revealed as controlling prosecution not by an 
administrative barrier, but by a judicial filter. 

Arguments by analogy may be invoked to resist this conclusion. 
It may attractively be asserted, for instance, that smce by his fiat 
of nolle prosequi the Attorney-General can freely stop proceedings 
on indictment, he can equally freely refuse his consent to start them. 
There is a distinction, however, in that nolle prosequi is a preroga- 
tive matter * which the courts cannot control for that reason, 
whereas consent provisions arise exclusively under statute. Further, 
the leading case on the principles governing the exercise by the 
Attorney-General of this discretionary power, R. v. Allen,* states 
that ‘‘ In this country, where private individuals are allowed to 
prefer indictments in the name of the Crown it is very desirable that 
there should be some tribunal having authority to say whether it is 
proper to proceed farther in a prosecution. That power is vested by 
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the constitution in the Attorney-General and not in this court.’ ° 
Under statutes with consent provisions, however, the very reverse 
is the case, and the individual has no right to proceed except that 
which statute has placed at the discretion of the Attorney-General. 
An additional consideration is that nolle prosequi is not available 
to bar summary proceedings on information * and is no absolute 
bar to further proceedings on indictment for the same offence,** 
whereas a refusal of a consent application upon improper grounds 
will be final in the absence of judicial review. The reasoning sup- 
porting the absolute discretion in noke prosequi therefore does not 
necessarily support an absolute discretion in consent applications. 
An historic analogy im the criminal field may be the former flat 
concerning appeals to the House of Lords. In R. v. Comptroller- 
General of Patents © A. L, Smith L.J. stated that ‘‘ where a man 
who is tried for his life and convicted alleges that there is error 
on the record, he cannot take advantage of that error unless he 
obtains the fiat of the Attorney-General, and no court in the king- 
dom has any controlling jurisdiction over him. That perhaps is the 
strongest case that can be put as to the position of the Attorney- 
General in exercising judicial fonctions.” “ The discretion was 
preserved by statute in the Criminal Appeal Act 1907 ® concerning 
appeals from the new Court of Criminal Appeal to the House of 
Lords and in modern times in the Courts Martial (Appeals) Act 
1081.7 Nevertheless, in 1960, when thought was given to the crea- 
tion of an improved system of criminal appeals to the House of 
Lords, this fiat was replaced by judicial certification,“ which is 
consistent with the evolving pattern of greater judicial control of 
judicial or quasi-judicial matters formerly in the exclusive hands of 
the executive. Even under the old position, moreover, the Attorney- 
General was not completely free from judicial control, since in 
asserting his independence of the judiciary, Lord Campbell said in 
Ea p. Newton * ‘$ If he refused to hear and consider the application 
for a flat we should compel him by mandamus to hear and consider 
it, but when he has heard and considered and refused we cannot 
interfere.” If a refusal “ to hear and consider ” can be construed 
to mean a refusal to hear and consider only matters a statute intends 
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to be relevant, which, for example, Padfield °* and Anisminic ** may 
allow, the Attorney-General’s liability to mandamus may be asserted. 

An undoubted area of the Attorney-General’s unreviewable 
discretion is in civil relator actions * by which he may act at the 
relation of any person on behalf of the Crown as parens patrias to 
enforce the law for the general public benefit. The public aspect of 
the relator action gives it a certain relevance to consent provisions 
in criminal statutes, but its basis, as that of nolle prosequi, lies at 
common law in the prerogative. The advantage of the relator 
action is that the Attorney-General always has locus standi to seek 
available remedies, whereas individuals may lack this capacity. In 
a sense, therefore, there is a degree of judicial control of relator 
actions, because the courts can so define the requirement of locus 
standi as to make the Attorney-General’s refusal of his flat a matter 
of no consequence. Indeed, in discussing locus standi in actions for 
declarations Professor H. W. R. Wade observes that ® ‘4 It there- 
fore seems possible that one of the many results of the court’s 
present willingness to grant declarations will be that the relator 
action will be less used,” although he adds that ‘‘ it is not yet safe 
to conclude that the Attorney-General can be by-passed in this 
way.” It is clear, however, that the courts, through their control 
of the availability of alternative means of seeking remedies, hold the 
key to the achievement of this conclusion. The courts could 
similarly evolve principles of locus standi for mandamus to compel 
the Attorney-General to give proper consideration to applications 
for consent to prosecute. 

The issue of locus standi merits further consideration, since it 
represents a precondition to the efficacy of the above reasoning. 
While there have been cases in which it has appeared that the court 
believed it had a complete discretion as to the issue of the historic 
writ of mandamus," and while academic opinion has similarly sub- 
scribed to a belief in liberal availability of the modern order,™ 
mandamus has been refused because the applicant lacked a specific 
legal right to enforce the duty in question over and above that 
shared by the community at large." Professor de Smith recognises 
that “ the nature of the interest required to support an application 
for an order of mandamus cannot, im the existing state of the 
authorities, be defined with any degree of confidence,” ™ but finds 
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that ‘‘ there is, indeed, a good deal of judicial support for the view 
that a mere stranger has no locus standi, and that an applicant must 
establish that he is specially aggrieved by the non-performance of 
the duty or has an immediate interest in its performance greater 
than that of members of the public generally.” * Nevertheless, de 
Smith also observes that “ the courts have on occasion shown the 
utmost liberality in granting applications made by persons whose 
interest in the performance of the duty in question has been 
tenuous,” * and the question arises of whether the distinguishing 
interest must be inherent in the position of the applicant or whether 
he may act voluntarily to assume such an interest. R. v. Cotham 1° 
was a case in which an individual was apparently considered T" to 
have sufficiently distinguished himself from members of the general 
public by virtue of having objected to an application to licensing 
justices in which he had no legal or special interest, since he was 
held entitled to mandamus to have the justices determine the 
application according to law. If an individual requesting the 
Attorney-General to authorise a prosecution under his statutory 
discretion similarly acquires a sufficient interest to have his request 
properly considered solely by reason of having made his initial 
approach, the problem of locus standi would be removed. 

It may be doubted, however, that the issue is quite so easily 
resolved. In Ea p. Blackburn the Court of Appeal refused to com- 
mit itself on the question of the applicant’s locus standi for 
_ Mandamus, despite his long campaign with the Metropolitan Police 
Commissioner regarding the latter’s policy on prosecuting, and it 
may therefore be believed that in this context the nexus establishing 
locus standi depends not upon the applicant’s enterprise in request- 
ing enforcement of the law but upon his interest in the law to be 
enforced and the implications of its enforcement. The evolving 
intention to exclude those with no valid interest from enforcing the 
criminal law for their own purposes "° was at the origin of the prac- 
tice of removing the right of private prosecution and creating 
governing executive discretions, and the court may be uneasy about 
seeming to reverse this development through the medium of 
mandamus. 

As against this, however, it may be observed that locus standi 
was not denied by the Court of Appeal in Ew p. Blackburn, and the 
application for mandamus did not fail before the Divisional Court 
on this ground." Lord Denning M.R. stated that ‘‘ the party who 


™ Op. off. at p. 
15 Op. off. at p. 
76 } 1 Q.B. 808, 
dat not expressly consider his locus standi. 
rs "8 So generally L. Radsinowicz, A History of English Oriminal Law, Vol. 2, 
TF a SpE M E AEA priri pO a e a a wre ad 
gapet dhr Mea -B. 537, where an applicant 
denied leave by the Court of Appeal to move for an order Sudan Ee 
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applies for mandamus must show that he has sufficient mterest to be 
protected and that there is no other equally convenient remedy ” *; 
he did not limit the interest to a legal interest, and implied that its 
presence might be a matter of judicial evaluation in observing that 
“any person who was adversely affected by the action of the 
commissioner in making a mistaken policy decision would have such 
an interest.” ® In many instances of prosecutions governed by the 
Attorney-General’s discretion it may be difficult for an individual to 
show a distinctive interest worthy of special protection, since the 
nature of criminal prohibition is to protect the public m general 
rather than particular individuals. Nevertheless, the court may be 
prepared to accept such an interest. Persons suffermg actual harm 
following inflammatory and regular racial invective against them by 
an organisation of whose leaders the Attorney-General refused to 
authorise prosecution * might assert that his refusal was based upon 
general or political considerations rather than upon the merits of a 
particular complaint to him, and might seek mandamus to compel 
determination of their application according to Parliament’s inten- 
tion in creating the Attorney-General’s discretion. In mtroducing 
the Race Relations Bill the Home Secretary, Sir Frank Soskice, 
explained that its penal provision ‘‘ is designed to deal with more 
dangerous, persistent and insidious forms of propaganda campaigns 
—the campaign which, over a period of time, engenders the hate 
which begets violence,” ® and victims of violence alleged to have 
such an origm might be able to claim a special interest in law- 
enforcement against ringleaders, since the difficulty of identifying 
individual assailants might meke their prosecution impossible. 
Recourse to Hansard would not be proper in construing the Act, of 
course, but it may be arguable from its terms that it shows an 
intention to protect identifiable persons, whose -interest in its 
enforcement would be greater than that of the public at large, and 
who might be considered “‘ adversely affected by ... a mistaken 
policy decisiòn ° *; there is no civil remedy available to an indivi- 
dual, for instance by injunction, for incitement to racial hatred.” 
Similarly, a person suffering monetary loss or disadvantage 
through corruption of or by public officers or commercial agents 
might seek the Attorney-General’s flat for prosecution under the 
Public Bodies Corrupt Practices Act 1889 * or the Prevention of 
Corruption Act 1906,° and seek mandamus if he believed the Law 


the Parliamentary Commissioner, sought leave of the appeal committee of the 
House of Lords to take the matter further, the appeal committee refused 
leave on a point of substence, and did not question the locus stand: of the 
applicant. 

At. p. 008. #1 Loo. oit. 
Under the Race Relations Act 1965, s. 6 (8). 

EC.Deb., Vol. 711, en HL 

Bee Lord "Denning M.R. in Ee p. Blackburn above. 

rns ¥. B.B.C. [1967] TWR. 1104. 

Bee a. 4. HT Bos s. 2 (1), 
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Officer’s refusal to be influenced by improper considerations, such as 
the status of the parties concerned or the embarrassment of prosecu- 
tion. Actual loss by illegality might be an interest the court would 
accept as sufficiently different from the general interest of society at 
large in public and commercial integrity to entitle the victim to 
have his application properly considered. It might be argued that 
his interest would historically have justified a proper private 
prosecution, as opposed to the vexatious type of prosecution which 
the statutory provisions in question were designed to preclude, and 
that the genuine victim has a stronger claim to proper consideration 
than would be enjoyed by a mere stranger. An analogy may be 
accepted with a ratepayer’s interest in the proper levying of rates 
and administration of funds, which the court hes accepted as suffi- 
cient to afford him locus standi for mandamus against his rating 
authority, Lord Denning M.R. having observed that “ The court 
would not listen, of course, to a mere busybody who was interfering 
in things which did not concern him. But it will listen to anyone 
whose interests are affected by what has been done.” ® Even if a 
restrictive view is taken of these qualifying interests, and if they 
must relate to the substance of the contemplated prosecution rather 
than to the form of determination of the request for the Attorney- 
General’s flat, it may be considered that the court would not allow 
the issue of locus standi to be an imsurmountable barrier to 
mandamus.* 

There is perhaps an incongruity in taking civil action in effect to 
enforce the criminal law, and this matter caused some initial diffi- 
culty in the Court of Appeal in Ew p; Blackburn on the issue of 
jurisdiction. It was concluded, however, that the application for 
mandamus as pursued by the applicant was simply to require the 
respondent to discharge his public responsibility according to law, 
and this was a civil matter even though the responsibility in question 
might involve prosecuting. Indeed, in comparing enforcement of 
the law by private prosecution and by mandamus to compel an 
appointed public officer properly to consider prosecuting, Edmund 
Davies L.J. felt that “ only the most sardonic could regard the 
launching of a private prosecution (a process which, incidentally, is 
becoming regarded with increasing disfavour in this country) as 
being equally convenient, beneficial and appropriate as the 
procedure in fact adopted by this appellant.’ ° 

It may appear, therefore, that where an individual has no right 
of private prosecution because statute permits proceedings only 
“ by, or with the consent of, the Attorney-General,” the individual 
may apply for consent, and the Attorney-General is bound to con- 


s 
* Beo 0.9. the statement of Lord Campbell in Ro p. Newton, above. 
a1 [1068] 2 W.L.R. Ilt. 
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sider the application and exercise his discretion according to the 
policy and objects of the statute in question. If the Attorney- 
General gives unsatisfactory reasons for refusing to consent, or if he 
gives no reasons at all,*? mandamus will be available to an applicant 
with sufficient interest to seek the order. This realisation might 
represent a worth-while advance, since at present full reasons are 
not always given publicly for decisions in consent applications, 
which may contribute to dissatisfaction with apparent policy in 
enforcing such Acts as, for instance, the Official Secrets Acts and 
the Race Relations Act.” 
Brenanp M. Diceens.* 


®2 Per Lord Denning M.R. in Padfeld at p. 928, ' This is the only remedy avail- 
able to a person aggrieved. . . . If the Minister i y 


hearing end a remedy —he should at least have good reasons for 
and, if asked, he should give them. If he does not do so, the court may infer 
tha 958, 


3 p. 
interesting survey of tions under the Race Relations Act 1965, 
s. 6, soo Anthony Dickey [1968] Orim.L.R. 489. 

t LLM., PH.D., Barrister; Senior Lecturer, The College of Law, London. 


THE ENFORCEMENT OF OUTSIDER-RIGHTS 
UNDER SECTION 20 (1) OF THE 
COMPANIES ACT 1948 


In the preface to the second edition of his book on The Principles of 
Modern Company Law + Professor Gower wrote: 


“ My many discussions with Mr. Wedderburn were icularly 
helpful to me and I regret that it was not until after this 
edition had gone to press that I had the advantage of reading 
the final results of his researches into the Foss v. Harbottle 
rule which will be published in the forthcoming issue of the 
Cambridge Law Journal.” * 


The present writer’s concern is not with the general principles 
underlying the application of the rule in Foss v. Harbottle, as to 
which he is content to adopt, with respect, the views of Professor 
Wedderburn there referred to. But he has long been worried by 
Professor Wedderburn’s conclusions on the interaction of that rule 
with the matter comprised in the title of this note and, in particular, 
by the exaggeration which he believes is inherent in Professor 
Wedderburn’s assertion that: 
“a member can compel the company not to de from the 
contract with him under the articles even if that means 
indirectly the enforcement of ‘ outsider ’-rights vested in either 
third parties or himself, so long as, but only so long as, he 
sues gua member and not qua outsider.” 3 


In contrast, Professor Gower’s corresponding proposition in his 
second edition stated: “‘. .. the memorandum and articles have 
no direct contractual effect in so far as they purport to confer rights 
or obligations on a member otherwise than in his capacity of a 
member.” + 

Obviously there could be no reconciliation of such contradictory 
opinions, but having read Professor Gower’s prefatory sentence 
quoted above one had hoped to find in his third edition * an attempt 
to justify one hypothesis at the expense of the other or to suggest 
a third solution. Such hopes have, in the event, been disappointed ; 
and the disappointment is all the keener because Professor Wedder- 
burn was a co-editor of that last edition, in which the discussion * 
consists only of setting out the opposing points of view with cita- 


Od. o 

3 contmued in [1958] O.L.J. at p. 98. 
3 CLT. at p. 712, 

4 
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tions of the authorities, leaving the reader to make his own choice 
between them. 

It has been suggested to the writer that there is quite a different 
basis underlying the cases, namely that in all the instances in which 
an ‘* outsider ’’-right bas been enforced the only remedy sought 
has been an injunction, and the exercise of his right by the “ out- 
sider ” has been a condition precedent to the exercise of the relevant 
powers of the company. But with this the writer cannot be 
content: in the first place the judges have never suggested that 
the remedy sought was the decisive factor ™; secondly, to say that 
the “ outsider ”-right must be a condition precedent seems only 
to beg the question; for in none of the cases has the “‘ outsider ”- 
Tight been expressed as a condition and the problem remains to 
determine whether or not it is one. Since section 20 is the only 
source from which the memorandum and articles derive the force 
whereby they bind the company and its members, and since section 
20 talks of ‘‘ covenants,” the writer respectfully accepts the funda- 
mental proposition of Professors Gower and Wedderburn that one 
must seek the answer to the problem in the nature of the contract 
created by section 20. 

Thrown thus upon his own resources the writer has sought, and 
believes that he has found, a middle way. He believes that the 
proposition of Professor Gower is too narrow, that that of Professor 
Wedderburn is too wide, but that the cases do support a construction 
of their rationes decidendi which may be stated thus: 


A member of a company has under section 20 (1) of the Act a 
contractual right to have any of the affairs of the company 
conducted by the particular organ of the company i in 
the Act or the company’s memorandum or articles,® even 
though the enforcement of that right (and the correlative obliga- 
tion) may incidentally enforce also a right or power bestowed 
by the memorandum or articles on a person in a capacity other- 
wise than as a member of the company, be that person in fact 
a member or not; but a member has no right under the sub- 
section to have enforced a right or power bestowed by the 
memorandum or articles on a person otherwise than in his 
capacity as a member of the company, whether or not that 
paor is in fact a member, unless the enforcement of that 
etter right or power is incidental to the enforcement of the 


T In any event if the pri e in Houldsworth v. City of Glasgow Bank (1880) 
5 Gas: Gl GEGEN a ce Ven tue E 
a 


same time he to rescind the contract whereby he obtained his shares 
in it. 

If no particular organ of the company is specified in the memorandum or 
articles to perform some function in the conduct of its affairs, that function is 
Bee ike te Aing Dy oe en in general 
meeting, where lie the resid the company: Grant v. U.K. 
Switohbaok Railways (1888) 40 h.b. 185. 
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members’ contractual right under the said subsection to have 
any of the company’s affairs conducted by the particular 
organ of the company specified in the Act or in the memorandum 
or articles. 


*© Outsider-right ” is Professor Wedderburn’s short-hand expression 
of the phrase, ‘‘ a right or power bestowed by the memorandum 
or articles on a person otherwise than in his capacity as a member 
of the company,” and will be the term used hereinafter. 

The practical importance of this controversy, as distinct from 
its mere academic interest, is known to every solicitor who has 
received instructions so to draw the memorandum or articles of a 
company as to ensure that a particular person will enjoy certain 
rights and hold certain powers in the company, ¢.g. as its governing 
director, for life or until a specific age or till resignation unless the 
memorandum or articles are earlier amended and, as Professor 
Gower admits, “‘ It seems to be generally assumed that a provision 
in the articles entitling, say, a debenture-holder to appoint a director 
is enforceable.” ® Yet, if Professor Gower’s assertion is right, that 
general assumption is unsound, One would therefore hope that 
Professor Wedderburn were correct; yet, as will be shown below, 
he goes too far. It is the writer’s submission that, according to 
the cases, the draftsman, if he is to comply with his instructions, 
must make the “ outsider ? an “‘ entrenched”? organ of the 
company. 

Section 20 (1) reads as.follows: 
“ Subject to the provisions of this Act, the memorandum and 
articles shall, when registered, bind ‘the company and oe 
members thereof to the same extent as if they 
had been signed and sealed by each member, and aaan 
covenants on the part of each member to observe all the 
provisions of the memorandum and of the articles.” 


We are concerned here only with the effect of this subsection and 
not with any contract made independently of the articles though the 
terms thereof be implied wholly or partly from the articles.1° Even 
after this restriction of our boundaries the controversy still does 
not occupy the whole of the remaining field. For there is no 
dispute that the contract embodied in the memorandum and articles 
by virtue of the subsection can be enforced only by and against 


o Op. oit. (Grd od.), p. 265, note 17. The enforcement if sought under s. 20 
would have to be ai the suit of one of the members because there would be no 
a erga pee pepe ge igi oe erage ere a 
and a person who was not a member. process would be a 

‘ representative '’ action brought by any baer share of the company whether 

or not such member was hi the debenture-holder and whether or not the 
debenture-holder himself was a member of the company. See the text at 
note 60, infra. We are not concerned here with any right of action the 
debenture-holder might have for s breach of the agreement under which the 
debenture was issued 

10 As, 6g. in Re New British Iron Company [1806] 1 Oh. 8%. 


Jury 1972 THE ENFORCEMENT OF OUTSIDER-RIGHTS 865 


the company and its members”; nor that a member can enforce 
all the rights given to him 7" and is liable to perform all, and only, 
the obligations imposed on him * by that contract. The sole issue 
is whether or not the court will ever enforce outsider-rights. Pro- 
fessor Gower’s answer is an uncertain no. Professor Wedderburn’s 
answer is yes, provided the suit is brought by one or more members 
in their capacity as members against the company and the members 
opposed to them. The writer’s submission is that outsider-rights 
will be enforced if, and only if, two conditions are fulfilled. These 
are the one laid down by Professor Wedderburn and one other, 
viz. that the enjoyment of the outsider-right is incidental to the 
exercise by a particular organ of the company of a power vested 
by the Act or by the company’s memorandum or articles in that 
organ. 

Professor Wedderburn admits 1° that he is obliged to repudiate 
the accepted interpretation of the line of authority led by Hickman 
v. Kent or Romney Marsh Sheep Breeders’ Association ** and one 
needs must review those cases. Hickman’s case itself is notable in 
the present controversy only for Astbury J.’s statement of three 
principles 11 

æ . . . first, that no article can constitute a contract between 
the company and a third person; secondly, that no right 
purporting to be given by an article to a person, whether a 
member or not, in a capacity other than of a member, as for 
instance, as solicitor, promoter, director, can be enforced 
against the company; and thirdly, that articles regulating 
the rights and obligations of the members generally as such 
do create rights and obligations between them and the company 
respectively.” 


11 Because of the principle of privity of contract. 
12 e.g. his right to have only those hold office as directors who are qualified 
articles: Catesby v. Burnett [1916] 9 Ch. 825; and his right to use 
votes given to him the articles: Pender v. Lushington ( 6 Oh.D. 
Wedderburn, loc. oit., pp. 210-211 and the cases there 
notes and Pennington: Company Law (2nd ed., London, 1967), 

and pp. 586-537, notes t-l. 

pay calls on his shares. That obligations imposed by the 
n a member in another capacity are not, wi è more, enforceable 
ted by, inter alia, those cases which establish that though 
Re provide. that. a director -ia fohold cores number af shares, 
ing agreement on his part to 
already a member of the company: Re 
O.A.; os p. Cammell ] 2 
8 Oh. 856, O.A. But, course, 
a. third principle, a. sharsholder who. objected 
i the prescribed tions could 
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up the shares or to resign: Catesby v. Burnctt J] 2 Ch. 

14 An answer also in Halsbury's Laws of England (8rd ed.), Vol. 6, p. 128 
aii by Enr Pennet? ep: we, a A £ 

15 Loo. oit. p. 12. 

16 [1915] 1 Oh. 881 
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The actual decision is no more than an illustration of that part of 
Astbury J.’s third principle which lays down that a member of 
the company is liable to perform all the obligations imposed on him 
in that capacity by the ‘articles and about which, as has been 
said before, there is no contention. The articles provided that any 
dispute between the company and its members should be referred 
to arbitration and in reliance on that provision the company suc- 
ceeded in having stayed an action brought against it by a member. 
We, however, are here interested to discover the meaning of his 
lordship’s second principle; and on this his actual decision throws 
no light. 

The four cases usually cited as illustrating the second principle 
are, in chronological order, Eley v. Positive Government Life 
Assurance Co., Browne v. La Trinidad,” Re Dale and Plant Ltd. 
and Beattie v. Beattie (E. and F.) Lid.“ Yn the first the articles 
provided that the plaintiff should be the company’s solicitor, trans- 
act all the company’s legal business and be removed only for 
misconduct. Yet, after a time, the company began to employ other 
solicitors in his stead, though there was no allegation of impro- 
priety on his part. The plaintiff, being a member of the company, 
sued for breach of the contract incorporated in the articles, but 
lost. The writer would explain the case thus: despite the provision 
in the articles on which the suit was founded, the court held that, 
on the proper construction of the articles when read as a whole, 
the power to appoint the company’s solicitors still resided in the 
board of directors **; and it was the board which had appointed 
the new solicitors. Therefore the power of appointment had been 
exercised by the organ of the company in which by the articles it 
was vested. Since it follows that the enforcement of the plamtiff’s 
outsider-right under the articles to be the company’s solicitor would 
have been not incidental, but rather contrary, to the enforcement 
of the members’ right and obligation to have that part of the 
company’s affairs relating to the engagement of its solicitors conduc- 
ted by the organ of the company entrusted therewith under the 
articles, the plaintiff’s suit was bound to be dismissed. 

In the second case ™ the company’s articles provided that the 
plaintiff should be a director of the company until 1888. It was 
proposed to pass a special resolution removing him from office 
before the expiration of that period. He was a member of the 
company and vainly sought an injunction against the passing of the 
resolution on the ground that it would constitute a breach of 
the contract contained in the articles. It is submitted that in law the 


18 (1876) 1 Ex.D. 20 and 88, O.A. 

19 ( 87 Oh.D. 1, O.A. 

30 (1889) 61 L.T. 208. 

31 [1988] Oh. 708, O.A. 

23 (1876) 1 Ex.D. at p. 97, per Amphlett B.; ibid. at p. 80, per Kelly O.R. 
18 Browne v. La Trinidad (1887) 87 Ch.D. 1, O.A. 
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plaintiff, unless and until the articles were amended, did have 
an enforceable contract with the company which was embodied 
im the articles.2* But a company could not, and cannot, be deprived 
of its power to amend its articles, which power lay and still lies 
in the general meeting acting by special resolution.** Thus, the 
special resolution against which the injunction was sought would, 
if passed, have been in effect an amendment of the articles made by 
the organ of the company in which the power to amend was vested by 
the Act. It follows that the enforcement of the plaintiff’s outsider- 
right under the articles to be a director would be not incidental, 
but rather contrary, to the enforcement of the members’ right and 
obligation to have that part of the company’s affairs relating to 
the amendment of its articles conducted by the organ of the com- 
pany specified in the Act. The refusal of the injunction was 
therefore inevitable. Since the plaintiff’s outsider-right to be a 
director was derived from the articles, that right was not absolute 
but subject to the possibility of their being amended at any time 
by due process. 

In Re Dale and Plant Lid.* the company’s articles appointed 
the plaintiff its secretary for five years. Before those years had 
elapsed the company was wound up. The plaintiff was a member 
of the company and lodged a proof in the winding up for damages 
for breach of the contract included in the articles. Thus the only 
issue was whether or not the plaintiff was entitled to enforce the 
outsider-right bestowed on him by the articles to be the company’s 
secretary for a specific period. That issue could not be incidental 
to any question of the company’s secretarial work being carried out 
by the appropriate organ of the company, because the company 
had ceased to exist. The proof was disallowed. 

In Beattie’s case *' the articles provided that any dispute between 
members of the company should be referred to arbitration. The 
defendant, a member and a director of the company, was sued by 
another member for allegedly wrongful acts done in the defendant’s 
capacity of director (not member). The defendant moved to have 
the action stayed and the matters in dispute placed before an 
arbitrator. But the defendant could claim the right to go to 
arbitration only in his capacity of outsider (i.e. director) because 
it was in that capacity that he was being sued. The enforcement of 
this outsider-right would not have been incidental to ensuring that 
a particular organ of the company performed the task entrusted to 
it, since an arbitrator, who by virtue of his office must be inde- 


14 Of. Read v. Astoria eget h 1052] Gh. 687, 0.4.; Re T. N. Farrer Lid. 
a Re apilable fire Inanrence Go. [1995] Gh 01, O-A; 
v. Richmond Uonsokidated Mining Co. (1878) 9 Ch.D. 610; Hayes v. 
Bristol Plent Hire Ltd. Foe All E.R. 685. 
200. 
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pendent of the parties before him, could not be considered a part 
of the company at all, The motion was denied. 

It is freely admitted that the decisions in these cases accord as 
much with the proposition of Professor Gower as with that of the 
writer. They do not, however, agree with the view of Professor 
Wedderburn, who claims ** that they conflict with later and higher 
authority, namely, Quin & Aatens Ltd. v. Salmon. There the 
company’s articles provided that no resolution of a meeting of 
directors having for its object the acquisition or letting of premises 
should be valid unless notice had been given to each of the two 
managing directors and neither had dissented therefrom. The 
directors passed certain resolutions fitting that description from 
which the plaintiff, one of the managing directors, duly dissented. 
Resolutions to the same effect were then passed at an extraordinary 
general meeting of the company by a simple majority of the share- 
holders voting. The plaintiff, in his capacity of member, brought 
a representative action seeking an injunction to restrain the com- 
pany from acting on the resolutions. The effect of the articles 
was to specify that one organ of the company alone should be 
capable of launching the company upon any move to acquire or let 
premises, which organ was the board of directors acting by and 
with the consent of both managing directors. The plaintiff’s suit 
was designed to ensure that that part of the company’s affairs 
relating to such acquisition and letting should be conducted only 
by that specified organ. The injunction was g‘anted.* Because 
incidentally the plamtiff’s outsider-rights as a managing director 
were enforced, the judgment goes further than Professor Gower’s 
statement of the law would suggest was permissible." On the 
other hand, because a question of the division of powers among 
the company’s organs was an essential element of the plaintiff’s case, 
the judgment does not support Professor Wedderburn’s assertion, 
unless thet assertion be modified in the manner suggested earlier," 
and that same element served to distinguish the decision from the 
four cases discussed immediately above. 

The like observations may be made of Pulbrook v. Richmond 
Consolidated Mining Co.® and Hayes v. Bristol Plant Hire Ltd. 


28 Loo. cit., p. NA. But, as J gather from his article, Professor 
Wedderburn would argue Bust browns ase wal ta He Dele oad Plant 
Ltd. ihe outaider-rights were not absolute but eee ee para Onaga Ke 
which cams to pass; and thes in Beatiis’s case the arbitration was on 
qua tamara, tah it man Tok intended fe Harboe memberi 


Bron ao, Beya tas amaina wquarely opposed to his position. 


20 Uf diomotio Sal} Caansing Filter Syndicate Co Ltd. v. C [1208] 
oon m ; and Black, White & Grey Oabs Ltd. v. Tos. [1960] TE 
1 As Professor Gower himself admits: op. oit. (8rd ed.), p. 265 
ae following note 14, supra. 
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In the former the plaintiff was a member and a director of the 
company. In breach of the articles his fellow directors purported 
to exclude him from board meetings. He obtained an injunction 
restraining them from doing so. The position and the troubles 
were very similar in the latter case. As a preliminary objection 
the defendants took the point that there the articles, unlike those 
in Pulbrook’s case, did not require a director to be a shareholder. 
The court held that this made no difference and that the mere 
fact that the plaintiff was a shareholder gave him the right to 
apply for an injunction restraining his fellow-directors from exclud- 
ing him from their meetings in contravention of the articles. In 
both cases was involved a question of the organic organisation of 
the companies: the articles entrusted certain powers to the respec- 
tive boards of directors, but they also defined who should be the 
members of the boards for the purpose of exercising those powers. 
In each case the plaintiff was seeking to ensure that the organ which 
exercised the powers confided to the board should be the organ 
specified in the articles, ie. the board of directors acting in the 
manner and containing the members laid down in the articles; and 
incidentally in each case the plaintiff’s outsider-rights as a director 
were upheld. Of course, the distinction between these cases and 
Browne v. La Trinidad * is that in the latter the specification of 
the board contained in the articles was itself changed by due process. 
An example from the Dominions of this line of cases is Wood- 
lands Ltd. v. Logan.** Under the articles a person named therein 
had power by will to appoint his successor in the post of managing 
director of the company. He died without making such an appoint- 
ment and his executors appointed one Rolls, who was not a member 
of the company. On a challenge by some of the members the court 
upheld the appointment. For the articles not only made the 
managing director an organ of the company for certain purposes, 
but they also defined who the managing director should be, vis. 
the nominee of the deceased or (on the construction adopted by the 
court) of his executors. In maintaining the outsider-right of Rolls 
to act as managing director, the court was ensuring that the powers 
entrusted to the managing director by the articles should be 
exercised by the actual organ specified in the articles. As Cornish J. 
said *: 
«|. . I cannot think that while the articles of this company 
remain in their present form any attempt by the company or 
shareholders to act in contravention of them would be supported 
by the Court. I cannot see how either could found a successful 
suit on repudiation of the company’s constitution.” * 
35 Note 19, 
36 [1948] -L.B. 280 (N.Z.Sup.Ct.). 
ar Ibid. at p. 256. 
28 Ts is interesting to note that in this case the appointee could not have brought 
an action himself to maintain himself in his position of managing director, 
because not being a member of the company he was not a party to the contract 
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In writings later than his contributions to the Cambridge Law 
Journal previously mentioned, Professor Wedderburn has tested his 
thesis against the facts and decisions in three cases. One is Rayfleld 
v. Hands ®; but there Vaisey J. expressly held that he was simply 
upholding the right of a member of the company given to the 
member qua member by enforcing the obligation correlative with 
that right, which obligation was imposed on certain of its other 
members qua members, even though the latter members were in 
the relevant provisions of the articles described as, and in other 
matters acted as, the directors of the company. Another is Re 
Harmer (H.R.) Ltd.*° Though that was a petition brought under 
section 210 and there was no reference to section 20 of the Act, 
Professor Wedderburn sees it as significant from his point of view 
because the court recognised “‘ the petitioners’ right as members 
of the company to have its affairs conducted in accordance with its 
articles of association.” But the oppression to which the petitioners 
were objecting was the usurpation by the majority of shareholders 
of powers which under the articles were given to the board of 
directors. Thus in acceding to the prayer, the court was only 
incidentally maintaining the outsider-rights of the petitioners, who 
were as well directors as members; the court was concerned rather 
that those powers confided to the board by the articles were exer- 
cised by the organ specified in the articles. If a decision given 
under section 210 may by analogy be used in the construction of 
section 20 (1), the case still fits within the modification of Professor 
Wedderburn’s stance advocated by the writer. The last case is Re 
Richmond Gate Property Co. Ltd. With regard to it Professor 
Wedderburn has been answered by Dr. Marshall Evans.** The 
writer considers that if credit be given to a footnote which appears 
in the AU England Reports * but not in the Weekly Law Reports 
Dr. Evans has failed sufficiently to take into account Plowman J.’s 
reliance on section 20 of the Act in holding that there was an 
express enforceable contract between the plaintiff and the company 
under which the former was employed by the latter in accordance 
with the articles as managing director for no pay. If so, Professor 
Wedderburn properly claims the judgment as support for his 
position. Nonetheless the case does not affect the writer’s dispute 
with Professor Wedderburn because the plaintiff’s claim was based 


embodied in the articles by virtue of the provision in New Zealand correspond- 
ing to s. 20 (1) of the current U.K. Act. His ontaider-right was enforced by 
the court only indirectly by the answers ii gave to the questions contained 


in the Grp Reung simmons iied by tlie ent shareho Note further 
that the deceased's estate was also not a member of the company, so that even 
the executors could not have sued to enforce their right to a + Rolls. 

39 Oh. 1; for Wedderburn's comments soe [1958] O.L.J. 148. 

10 [1909] 1 W.L.R. 62; for Wedderburn'’s comments see [1959] O.L.J. 87. 

41 1 W.L.RB. 585; [1964] 8 All B.R. 088; for Wedderburn'’s comments 
see (1065) 28 M.L.R. 847. 

42 (1066) 99 M.L.R. 608. 

43 [1984] 8 All E.R. at p. 987 n 
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on his having been, and having done the job (i.e. exercised the 
powers) of, an organ (a managing director) of the company as 
required by the articles; so that again the second condition, which 
the writer has submitted must be added to Professor Wedderburn’s 
proposition,“ was fulfilled. 

The writer believes that the courts’ restriction on the enforcement 
of outsider-rights is warranted in commercial life. What was said 
by Street J. in Re the Will of P. R. Larkin ** is justly applicable 
as much to the controllers of a company, be they the directors or 
the majority of shareholders in general meeting, as to trustees of 
whom his lordship was speaking : 

“. . . it [is] inconsistent with the appointment of trustees 
upon whom he had conferred powers of management ** and 
to whom he looked for the due performance of their duties that 
the testator should give to some other person an irrevocable 
office of agent, receiver or manager.” 


The judges in elucidating the law relating to executors and trustees 
frequently afford the practitioner assistance in his efforts to advise 
his clients who are involved in and with companies. In his Honour’s 
words is a hint of how Mr. Eley might have better secured his 
position. If the courts consider “‘ an irrevocable office of agent 
receiver or manager ”’ inconsistent with the conferment of powers 
of management, the draftsman who wishes to bestow such an office 
by means of the articles of the company must make sure that the 
powers of management conferred by those same articles clearly do 
not extend to the control of appointment to that office. Although 
the report does not say so, the court’s finding in Eley’s case ** that 
the directors, despite the words of the article on which the plaintiff 
relied, still had power to appoint the company’s solicitors was 
bly based on an article similar in its terms to Article 80 
of Table A of the Companies Act 1048.** Therefore, an article 
intended irrevocably to appoint Mr. Eley the company’s one 
solicitor should have been in the following form or to like effect: 

“ Notwithstanding anything hereinbefore or hereinafter 

contained : 

(a) until his death or earlier resignation Eley shall be the 
sole solicitor to the company, shall conduct all the 
legal business of the company and shall be paid by 
the comely for the conduct of such business in accord- 
ance with the scale of solicitora’ remuneration from time 
to time sah by the Law Society provided always 
that he be removed by the directors from the 


44 See the text following note, note 14, 

4s (1918) 18 ) 691 tot 606 (sup. br NBW 

40 Cf. Art. A aia Companies Act 

1 

de bile in similar terms has a aeons oe 
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office of such solicitor if and only if at any time he fails 
to conduct the company’s legal business with propriety 
and due diligence or his name is struck from the roll of 
solicitors of the Supreme Court; 

(b) until the removal of Eley from office as aforesaid or his 
earlier resignation or death there shall be no power in 
the company in the directors nor in any other officer 
or organ of the company to appoint a person or persons 
other than Eley solicitor to ihe company nor to 
such a person or ns for the conduct of any of the 
legal business of the company; 

(c) after the removal of Eley from office as aforesaid or 
his earlier resignation or death the solicitor to the 

y shall be the person or persons with the requisite 
qualifications from time to time appointed as such 
by the company in general meeting or failing such 
appointment by the directors.” # 
It is submitted that under such an article Mr. Eley could have 
claimed to be the sole organ of the company entrusted with the 
conduct of its legal business and, subject to his good behaviour, to 
be beyond the jurisdiction of the shareholders and directors, unless 
and until the articles were amended. As a member of the company 
he could, by anticipating the range of cases of which Quin & Amtens 
Ltd. v. Salmon © is the peak, have insisted on his right ‘* to have 
its affairs conducted in accordance with its articles.” Had he not 
been a member, but possessed an ally who was, an action brought 
in the ally’s name would likewise have achieved the desired result. 


19 Tf the reader detects an element of " entrenchment '' not unlike that found 
in Ait.-Gen. (N.9.W.) v. Trethowan [1982] A.C. 528, PO. he should not be 
similarities between w and constitutional law haro 

beon acknowledged by both the High € of Australis and the 8 
Cours of Alberta: Re K.L. Tractors Ltd. (in Ligwidation) (1061) 106 TR, 
818; Breckenridge Speedways Ltd. v. R. (1967) 64 D.L.R. (2d) 468. The 
memorandum and articles of a Coe a be considered ether as its 
constitution. Under the articles as were in Hley'’s case, Eley 
was perhaps an organ of the oom fy bat robjew fo removal by nother 
organ, ow. the directors. Under draft article the one organ capable of 
removing Eley, while he lives and remains a fit to be the company’s 
solicitor, is not the shareholders or directors Soling alone, but the shareholders 


or directors by and with the consent of Bley as testified by his 

tion; just as in Tr en's case under the tation of New South ales 
the one organ of the state capable of aboli the tive Council was 
nos the Parliament bree Gee cope dene t the liament by 
and with the consent of the o as testified by their votes in the referendum. 
Siar i gwit A Artnr L v. Salmon ] 4.0. 442, EL. under the 


company's constitution econ capeble of acq or le remises 
on behalf of the Tot the bowed of direcion wang ti rhs and 
with the consent of a anaaiy of shareholders, but the board of directors 
acting by and with the consent of both managing directors. An amendment 
of the memorandum or articles corresponds to an amendment of a national 
Seen en ee he tee of a company; so in Browns v. La 
Trinidad (1887) 87 O pes A es i iL caer ae wb ms eA 
of the organ which exercised the directors’ powers in the company, as the 
Parliament Acts have altered in certain circumstances the composition of 
which exercises the legislative powers in the United Kingdom. 
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This assertion is founded on the demonstration in Quin & Amtens 
Ltd. v. Salmon © that the appropriate process is a ‘‘ representative ”’ 
action, that is, ane brought on behalf of all the members of the 
company except those responsible for the alleged wrong, who, with 
the company, are made defendants to it. Such an action is there- 
fore one which might, with equal propriety, have been brought by 
all or any of the members other than the defendants. Apart from 
precedent, this would appear also to be sound in principle because 
the plaintiff is suing to have the articles observed, a right he enjoys 
in common with all other shareholders and is not putting in issue 
a matter which is subject to ratification by a simple majority of 
the members (since the articles can be changed only by a special 
resolution). Such an action therefore falls outside the operation 
of the rule in Foss v. Harbottle. 

However, let it be remembered that if the only binding contract 
which could be proved were the one incorporated in the memor- 
andum or articles by virtue of section 20 (1) Mr. Eley under our 
hypothetical article and Messrs. Hayes and Pulbrook in the real 
cases bearing their names ® could not in any event have been 
compelled by the relevant company or one of its members to act 
as solicitor or directors respectively. For the only legally enforce- 
able obligations imposed by virtue of that subsection are imposed 
on members of the company qua members and not qua solicitor, 
director or any other outsider.” 

In passing there may be noted the parallel question posed by 
what might almost be regarded as an outsider-right but is not a 
Tight to hold a particular office in, or to exercise a particular power 
of, a company, such as we have been discussing. This “‘ quasi- 
outsider-right ’? would seem to arise when a company’s articles or 
memorandum require that the company shall purchase a particular 
item of property. The question is whether or not the owner of the 
property, if he be a member of the company, or another of its 
members can by virtue of section 20 (1) compel the company to 
make the purchase. It is submitted that the question should in 
principle be answered affirmatively if the property is to form the 
essential substratum of the company, i.e. if the property is to be 
an element as vital in the functioning of the company as, say, a 
managing director whose appointment is required by the articles, 
so that the property may, as it were, be itself regarded as an organ 
of the company. The writer knows of no case where the enforesment 
of such a provision in a memorandum or articles was squarely in 


51 (1848) 2 Hare 461: see Edwards v. Halkwell [1950] 2 AU E.R. 1064, O.A. 
or fedderburn m pen O.L.J. ab pp. 907-209. The problems raised by the 
whieh, as Professor Wedderburn says at the 

end of riole in ] O.L.J., are still with us, do not concern us here. 


5% Pulbrook v. Richmond Consolidated Mi Co. (1878) 9 Ch.D. 610; Hayes 
Bee eee Come Ue ES OED 685. 
53 Rs Wheel Buller Console ( 
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issue."* But cases such as Re German Date Coffee Co." are possibly 
examples of the indirect enforcement of such a “ quasi-outsider- 
right ” by compelling the winding up of the company if the property 
be not purchased. 

One concludes with the greatest respect that Professor Wedder- 
burn in his original article in the Cambridge Law Journal revealed 
to us an important truth. He showed us that the typical formulation 
of Astbury J.’s second principle,” of which the proposition of 
Professor Gower quoted above * is a fair sample, was in such need 
of refinement as to be quite misleading. He pointed the way in 
which we should go and took the first step necessary in the refining 
process. It has been submitted with deference herein that to 
complete that process at least one further step must be taken, a 
second qualification added to Professor Wedderburn’s general 
statement,” "° ; 

G. D. Gotpsrrae.* 


54 Pritohard's case (1878) 8 Ch.App. 956 is not m point. „It turned on whether 


the actual terms of the articles, ıt was held that the mere filimg of the articles 
was not a sufficient com It was not a case of a member of the 
company suing pel company to purchase the property on the terms 


58 (1882) 20 Oh.D. 169, O.A. Buch cases are in affect successful pleas that the 
contained in the memorandum and articles has been frustrated. 
note 17, supra. 
L. 


note 

following note 14, supra. 

50 Such precision as has been achieved in the expresmon of the thesis herein 
propounded is largely the reflection of the writer's response to the criticiams 
gaciovaly made of his earlier drafts by Professor Pennington, Mr. Polack, 

. Sealy and Professor Wedderburn, to all of whom the writer most gratefully 
acknowledges his debt, but to none of whom does he claim to have carried 


conviction. 
* B.A., LL.B.(Melb.), LL.B. (Cantab.); Lecturer in Law, University of Birmingham. 


PARLIAMENTARY SOVEREIGNTY AND 
THE PRIMACY OF EUROPEAN 
COMMUNITY LAW 


Axona the various issues which have been raised by the decision 
of the United Kingdom to become a member of the European 
Economic Communities there is one which is of unique interest to 
constitutional lawyers and politicians alike. The question is simply 
one of whether the principle of the primacy of Community law 
which is embodied in the Treaties of the European Communities, 
and which Member States are required to accept as a condition of 
membership, will spell the end of the British doctrine of parlia- 
mentary sovereignty. The Government’s view is tersely expressed 
in the White Paper of 1971: “ there is no question of any erosion 
of essential national sovereignty.” * Not everyone, however, was 
convinced by this statement and a Government backbencher was 
moved to remark in the “‘ Great Debate ” that ‘ we are abolishing 
Parliament at Westminster and transferring its powers to 
Brussels.” ? And, in the same Debate, the former Leader of the 
Liberal Party said: “ I accept that British sovereignty will be 
impaired. It is misleading of Ministers to pretend that it will not 
be. However, that is one of the good things about going into 
Europe.” ? The issue becomes even more intriguing when one 
peruses the Debate on the Second Reading of the European Com- 
munities Bill. In considering the question whether the directly 
applicable provisions of the Community were designed to take 
precedence over the domestic law of Member States in the sense that 
they prevail in cases of conflict, the Chancellor of the Duchy of 
Lancaster (Mr. Geoffrey Rippon) said °: 
“ By accepting the directly ie law in clause 2 (1) and 
pecan Hing: the jurisprudence of the European Court in clause 8 
(1) the Bill provides the necessary precedence. In relation to 
statute law, this means that the directly applicable provisions 
ought to prevail over future Acts of Parliament in so far as 
they might be inconsistent with them.” 


Yet, only a few seconds later, Mr. Rippon was saying “‘ Of course 
nothing in this Bill abridges the ultimate sovereignty of 
Parliament.” ° 


1 Tho United Kingdom and tho Earopsan Communities (Omnd. 4715, H.M.8.0., 
July JOT); pare. 28: 

2 Sir Robin , H.0.Deb., Vol. 828, col. 974. 

3 Mr. Jo Grimond, ibid., ool. 1812. 

4 Bill 68 of 1972. 

5 H.O.Deb., February 15, 1979; Vol. 881, ool. 278. 
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The principle of the primacy of Community law is in a way 
recognised by the proposed Kuropean Communities Act in section 
2 (1) which attempts to ensure that: 

** All such rights, powers, liabilities, obligations and restrictions 
from time to time created or arising by or under the Treaties, 
and all such remedies and ures from time to time pro- 
vided for by or under the ties, as in accordance with the 
Treaties are without further enactment to be given legal effect 
or used in the United Kingdom shall be recognised and available 
in law, and be enforced, allowed and followed accordingly; 
and the expreasion ‘ enforceable Community right ’ and similar 
expressions shall be read as referring to one to which this 
subsection applies.” 
In addition, section 8 (1) requires British judges to treat “ any 
question as to the meaning or effect of any of the Treaties, or as 
to the validity, meaning or effect of any Community instrument ” 
as a question of law and if the matter is not referred to the European 
Court the judges are required to determine the matter in accordance 
with “ the principles laid down by and relevant decisions of the 
European Court.” They are also required by section 8 (2) to take 
Judicial notice of “ the Treaties, of the Official Journal of the Com- 
munities and of any decision of, or expression of opinion by, the 
European Court on any such question ” as referred to in section 8 
(1). This is significant because the Court of Justice of the European 
Communities (hereinafter the European Court) certainly accepts 
and advances the principle of the primacy of Community law. As 
the Court said in 1964 in Costa v. ENEL: 


“ The pre-eminence of Community law is confirmed Article 
189 which prescribes that Community regulations have an 
‘ obligatory ’ value and are ‘ directly applicable within each 
Member Siate.’ Such a provision which, it will be noticed, 
admits of no reservation, would be wholly ineffective if a 
Member State could unilaterally nullity its by means 
of a Law contrary to Community dictates. It follows from all 
these observations that the rights created by the Treaty, by 
virtue of their specific original nature, cannot be judicially 
contradicted by an internal law, whatever it might be, without 
losing their Community character and without undermining 
the legal basis of the Community. 

‘“ The transfer, by Member States, from their national 
order, in favour of the Community order of the rights and 
obligations arising from the Treaty, carries with it a clear 
limitation of their sovereign right upon which a subsequent 
unilateral law, incompatible with the aims of the Community, 
cannot prevail.” T 


And this view has been reaffirmed recently in Wilhelm v. Bundes- 
kartellamt where the Court said that ‘‘ conflicts between the 


1 [1984] 8 O.M.L.R. 425, 458. 
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Community rule and the national rules . . . within the fields occupied 
by Community law should be resolved by the application of the 
principle of the primacy of the Community rule.” * The proposed 
European Communities Act certainly acknowledges the primacy of 
present Community law by repealing (in Schedule 8) and amending 
(in Schedule 4) a long list of United Kingdom statutes which are in 
conflict with existing Community law. But can it and does it 
effectively ensure the primacy of future Community law? In order 
to answer this question in the affirmative we should have to be able 
to say that future statutes of the United Kingdom Parliament 
which are inconsistent with Community law will not be given any 
effect by the British courts and also that legislation which creates 
““ enforceable Community rights,” which is inconsistent with prior 
United Kingdom legislation will be deemed to have impliedly 
repealed the United Kingdom legislation or amended it to the 
extent of the inconsistency. Unfortunately, we can say no such 
thing for, despite what Mr. Rippon has said, we cannot predict the 
attitude of the British judges on this particular matter. Whatever 
evidence there is, seems to point the other way and it is a reasonable 
assumption that there are many judges in the United Kingdom who 
share the view expressed by Salmon L.J. in Blackburn v. Attorney- 
General * that “ Parliament, in the present state of the law, can 
enact, amend and repeal any legislation it pleases ” and that “ the 
sole power of the courts is to decide and enforce what is the law 
and not what it should be—now, or in the future.” Lord Denning 
M.R. while agreeing with Mr. Blackburn that, in theory, “ no 
Parliament can bind another and that any Parliament can reverse 
what a previous Parliament has done ” was nevertheless content 
to wait until the day comes when he must pronounce upon the 
matter. Since there is nothing in the proposed European Com- 
munities Act to suggest that Parliament after January 1, 1978, will 
be anything other than the Queen, Lords and Commons, we cannot 
dismiss entirely the possibility that the British courts may give 
effect to a future Act of Parliament even though that Act was in 
conflict with Community law. 

We cannot say with certainty, therefore, whether the British 
judges will continue to accept the present doctrine of parliamentary 
sovereignty (under which judges give unquestioning obedience to 
the will of Parliament as expressed in an Act of Parliament and a 
later Act of Parliament which conflicts with an earlier Act expressly 
or impliedly repeals the former) or whether they will opt for the new 
principle of the primacy of Community law which is expounded by 
the European Court and which Parliament has attempted to 
entrench in the proposed European Communities Act. 

The principle of the primacy of Community law can be said to 
be accepted in all six countries of the present European Economic 


3 [199] 8 O.M.L.R. 100, 119. ° [1971] 1 W.L.R. 1087, 1041. 
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Communities. Three of the Six, Netherlands,!° Luxembourg ™ 
and Belgium ™ have specifically amended their written Constitu- 
tions to secure, as far as possible, the principle of the primacy of 
Community law. The other three, France, Germany ™ and Italy +5 
also have constitutional provisions under which it would be possible 
for the courts in those countries to concede primacy to the Treaties 
of the European Communities and thus through them secure the 
primacy of Community law. Some doubt has been expressed as 
to whether these constitutional provisions have been entirely satis- 
factory in ensuring the primacy of Community law.1* Nevertheless 
the courts in the six countries, by making occasional use of these 
constitutional provisions and spurred on, perhaps, by the decisions 
of the European Court, appear to have resolved the conflict between 
Community legislation and prior or subsequent national legislation 
by generally applying the principle of the primacy of Cammunity 
law." We cannot say, however, that national courts in the six 
Member States will always enforce a Community law even when 
there is a conflict with later national legislation. The French 
Conseil d’Etat in the Semoules case 4 preferred to follow a later 
ordonnance rather than an earlier conflicting Community regu- 
lation, and the Court of Appeal, Rome, in the Salgoil case 1° has 
expressed the view that the EEC Treaty provisions which are self- 
executing and give rise to subjective rights in the individual citizen 
must be given effect unless “‘ an unequivocal legislative intention ”’ 
is expressed by the national legislature that this is not to be the 
case. The movement by the national courts of the Six towards a 
recognition of the primacy of Community law may not be unanimous 


10 Art, 66. 11 Art. 49 bis. 
ee enue 13 Art. 55. 
14 Arta, 24, 1s Art, IL 


16 Bebr, “ ie of the European Communities and Municipal Law ° (1971) 84 


485-487. 
17 Most of the decisions are to be found in Brinkhorsé and Schermers, Judiotal 
Romodics in the Buropecn Commanitics (1909), . 108-176 and Bebr, loo. oit., 


. 404-500. Bee also Bebr, ‘ A le Provisions of Community 

w: The Development of a Comm ” (1970) 19 L.0.L.Q. 257; 
Waelbroeck, ‘' The tion of H.H.O. Law by National Courts ’’ (1987) 
Btan.L.R. 1248 and ‘* International Law, Aopen Qor Salty Law 
and Municipal Lew of Member-States’ (1066) 15 LOL. Same 
i rant decisions of the national courte are as follows: mie Etat 
Belge v. Prigtiice- hal Frenoco-Suisse ‘‘ Lo Ski" (Cour de a) CeT 
Rev.trim.dr. ; ; Francs: Administration des 
eto. V. Ramel T Gli, 6 (Gou do Caton Grninal lamber 
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i i Milano); 
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but it is quite strong. It is reinforced by some constitutional pro- 
visions, gains impetus daily from decisions of the European Court 
and is strengthened enormously by decisions like that of the Belgian 
Cour de Cassation in the Fromagerie Franco-Suisse case,* which 
we shall examine in some detail later. 

How can the primacy of Community law best be secured in the 
United Kingdom bearing in mind the present doctrine of parlia- 
mentary sovereignty? Various solutions to this problem have been 
proposed fairly recently including the Government’s proposed solu- 
tion—the proposed European Communities Act 1972. There are, 
it is submitted, certain difficulties with many of these solutions 
including the European Communities Act. We shall attempt to 
point out those difficulties before we put forward a somewhat novel 
yet practical solution which we feel will allow the British doctrine 
of parliamentary sovereignty and the principle of the primacy of 
Community law to co-exist peacefully, even though we do concede 
that the two can never be entirely reconciled. 

The most recent suggestion for the solution of this problem is 
that put forward by H. W. R. Wade in the Law Quarterly Review. 
He believes in attacking the problem at the technical level and 
suggests two expedients ™ : 

“ One expedient would be a European Communities (Annual) 
Act, by which Parliament would once a year assert the supre- 
macy of Community law and so resolve intervening conflicts at 
regular intervals. . . . Alternatively, and preferably, some 
small change should be made in the format of every Act of 
Parlament passed after our own Act of Accession, so as to 
give to each one the stamp of the new legal order. The con- 
ventional words of enactment might be altered, or some short 
formula added at the end such as ‘ this Act conforms to the 
European Communities.’ The Act of Accession would provide 
that this form of words would be taken to mean that the Act 
was subject to Community law.” 


Wade’s latter expedient is also advocated by N. March-Hunnings 
who is also in favour of a solution by ‘‘ purely mechanical means.” 
He is of the view that the only one safe device ‘‘ is to include 
automatically in all statutes a formal clause to the effect that the 
statute is to be construed as not conflicting with Community law 
(either legislation or case law). Such a formula... would reconcile 


parliamentary sovereignty and Community supremacy.” ” 


20 Fromagerie Franco-Susse ‘‘ Le Ski" v. Minister for Hoonoméo at eee) 
Cour de Cassation, Judgment of May 27, 1971 ([1972] O.M.U.R. (April) 880 
wih Pronch Fare); The French text text can also be found in (1971) Rev.trim.dr. 


21 TA S8 L. -B. 1, 4. I am grateful to Prof. H. W. R. Wade for giving 
me the ban t of reading this comment before its publication and also for 
making available to me the Fiench text of the decision of the Belgian Oour de 
QGassation in the Fromagerie Franoo-Swisse case which was not available in 
Oxford at the time of writing. 

22 ' Constitutional ees of Joining the Common Market '’ (1068-69) 
6 O.M.L.Rev. 50, 
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This solution to the problem is not unattractive and certainly 
involves very little by way of constitutional innovation. There are 
however some serious difficulties which must be faced if one accepts 
this solution. The first difficulty is that this solution, because it 
involves very little by way of constitutional innovation, will have 
very little impact on the attitude of judges in the United Kingdom 
to Acts of the United Kingdom Parliament. There will be little 
to suggest to them that the traditional doctrme of parliamentary 
sovereignty has in some way been affected and in several cases we 
may well find that the judges will prefer to give effect to later Acts 
of the United Kingdom Parliament even though those Acts in 
some way conflicted with earlier Community law. Indeed, March- 
Hunnings admits that “‘ legislation which specifically on its face 
claimed superiority over Community law would be given such 
effect by the courts.” * It will of course be rather unusual to find 
legislation which “ specifically on its face claimed superiority over 
Community law.” But it should not be too difficult, if the experi- 
ence of the European Communities so far is anything to go by, to 
find legislation from which it could be implied that the legislature 
intended to override Community law. One such example is the 
legislation in the Fromagerie Franco-Suisse case ** where the Belgian 
legislature by the law of March 19, 1968, despite Article 12 of the 
EEC Treaty (under which the Member States had agreed not to 
introduce between themselves new customs duties on imports or 
exports or taxes of equivalent effect), and despite the 1064 decision 
of the European Court in Re Import of Milk Products: EEC Com- 
mission v. Lumembourg and Belgium * that Belgium by imposing 
a special duty on the import of milk products had failed to comply 
with Article 12 of the Treaty, nevertheless retroactively ratified 
several arrêtés royauw under which the duties had been established 
and applied. This law of March 19, 1968 further provided that 
“ sums paid in application of these arrêtés are irrecoverable. Their 
payment is irrevocable and may not give rise to dispute before 
any authority whatever. This ratification is effective as from the 
day of entry into force of the arrêtés.” 

In spite of this fairly clear intention the Cour d’Appel de 
Bruxelles and the Belgian Cour de Cassation both held that the 
appellant company was in principle justified in claiming repayment 
of the 60 million francs which it had paid on the importation of 
milk products from Member States of the European Economie Com- 
munity. In doing this they did not declare the law of March 19, 
1968 null and void but found instead that “‘ its effects are stopped in 


23 Ibid. Andrew Martin in “ The Accession of the United Kingdom to the 
Buro Communities: Jurisdictional Problems '’ (1968-69) 6 0.M.L.Rev. 
T goes even further and suggests that if Parliament '' deliberately ' 
passed a piece of incompatible 1 tion thet would be “an aot of defiance 
almost amounting to an act of secession.”’ 

u Su nore And ai C.M.L.R. 219. 
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so far as it is in conflict with a directly applicable provision of inter- 
national treaty law,” i.e. the EEC Treaty. The decision of the Cour 
d’Appel was based upon the rather casuistical ground that the text 
of the law of March 19, 1968 did not say expressly that the prohibi- 
tion (against raising the question of the payment before any autho- 
rity whatsoever) also applied where it would run counter to the EEC 
Treaty. The judgment of the Cour de Cassation was, however, a 
very clear affirmation of the primacy of Community law. Where 
there was a conflict between an internal Jaw and a rule of law estab- 
lished by a Treaty, the rule of law established by the Treaty had 
to be preferred. The Cour de Cassation went on to say that ‘‘ the 
Treaties which had created Community law had instituted a new 
juridical order by which the Member States of the Community had 
limited the exercise of their sovereign powers within the flelds 
occupied by the Treaties.” 

What are the chances that a British court would take a similar 
view? The ouster clause would not cause much difficulty as the 
decision of the House of Lords in Anisminic Lid. v. Foreign Com- 
pensation Commission 7° has shown. But one may justifiably doubt © 
whether a British court would go so far as to hold that the EEC 
Treaty had created a new juridical order in which the Member 
States had limited the exercise of their sovereign powers within the 
fields occupied by Community law unless there is some major and 
significant constitutional innovation in the United Kingdom. The 
proposed European Communities Act is certainly not enough and 
the matter is not helped at all by the persistent statements of the 
Government that nothing in the Act abridges the ultimate sovereignty 
of Parliament. British judges assiduously refuse to consider what 
has been said in Parliamentary Debates but when the matter is 
being so widely discussed it would be foolish to pretend that the 
judicial attitude will be made up in a vacuum. It is more than 
likely therefore that if the Queen, Lords and Commons enact a 
later statute which is inconsistent with the European Communities 
Act (when enacted), the British courts will hold that the later 
statute had repealed altered or amended the earlier statute (either 
expressly or by necessary implication) particularly if there was a 
clause indicating that the statute was to take effect “‘ notwithstand- 
ing any earlier statute.” Indeed, the majority of writers would 
probably take the view that “‘ the courts would be bound to follow 
the later legislation, even if inconsistent with an earlier Act or Acts 
incorporating or reformulating the Treaty.” * This is what parlis- 
mentary sovereignty means today and, regrettable though it may 
be, it appears to this writer that the Wade formula will not be 
sufficient to change the present habit of judicial obedience to statutes 


26 [1909] 2 A.O. 147. 
21 Thompson and Marsh, ‘' The United Kingdom and the Treaty of Rome: Some 
Preliminary Observations "’ (1982) 11 LO.L.Q. 78, 77. 
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of the United Kingdom Parliament, even when such statutes conflict 
with Treaties (such as the EEC Treaty) or with other Community 
law. The transition from the sovereignty of Parliament to the 
primacy of Community law requires, it would seem, a greater 
constitutional innovation than the Wade formula would at present 
concede. 

The second difficulty with Wade’s view is caused by Regulations 
of the Commission and Council which under Article 189 of the EEC 
Treaty apply generally, are binding in their entirety and take direct 
effect in each Member State. These Regulations do not require 
any national legislation for their implementation and are called 
“ self-executing ” or “ directly applicable ”? Community law. Is it 
reasonable to expect that judges who have been brought up on the 
British doctrine of parliamentary sovereignty will suddenly, as it 
were, give no effect to earlier and even later statutes of the United 
Kingdom Parliament which appear to conflict with Community 
Regulations? Wade does not deal specifically with this point, 
though he does say that “‘ a primary principle of this new system is 
that Community law becomes part of domestic law in each country, 
conferring rights on individuals which ordinary courts have an 
obligation to enforce, and to which domestic law must give way in 
case of conflict.” ** However, by suggesting that we have “‘ an 
European Communities (Annual) Act by which Parliament would 
once a year assert the supremacy of Community law and so resolve 
intervening conflicts at regular intervals ” or a formula attached to 
every Act which says that “ this Act conforms to the European 
Communities ” is not Wade implying that the primacy of Com- 
munity law is ensured by a statute of the United Kingdom Parlia- 
ment, for leave out the formula or fail to pass the Annual Act and 
the primacy of Community law would be in question. And if the 
primacy of Community law is ensured by an Act of the United 
Kingdom Parliament why is it not possible for a later Act of the 
United Kingdom Parliament to take away the primacy which the 
earlier Act established? It will be difficult enough to ask British 
judges to disregard Acts of the United Kingdom Parliament which 
conflict with directly applicable provisions of the HEC Treaty such 
as Articles 12, 18 (2), 16, 81, 95 etc., but to ask them further- to 
disregard present or future Acts of the United Kingdom Parliament 
which conflict with directly applicable Community Regulations may 
well nigh be impossible at the moment without some major consti- 
tutional innovations. And yet this is an obligation which the United 
Kingdom Government has undertaken to fulfil under Article 5 of 
the EEC Treaty and what Article 189 of the same Treaty requires. 
The task is certainly not made any easier by statements like the one 
in the White Paper of 1967 which suggested that Community Regu- 
lations “‘ like ordinary delegated legislation, would derive their 


28 (1972) 88 L.Q.B. 1. 
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force under the kaw of the United Kingdom from the original enact- 
ment passed by Parliament,’ a statement which led K. R. 
Simmonds to remark that the White Paper did not “ sufficiently 
stress the autonomous character of the system of Community law 
nor its inherent supremacy over national law.” % We have already 
indicated one reason why it is undesirable to make the primacy of 
Community Regulations depend on an Act of the United Kingdom 
Parliament. There is also another reason. If Community Regula- 
tions are dependent for their validity on national legislation then 
the danger of national differences creeping in cannot be avoided. 
However, as Ipsen argues, Community Regulations must be uni- 
formly applied and may not be modified by Member States. It is 
better therefore to think in terms of the “ Community quality ” of a 
Regulation. This quality says Ipsen “also implies that the 
Secondary Community Law (e.g. Community Regulations) appli- 
cable in Member States does not form one unit with a state’s 
municipal law, but on the contrary constitutes a separate sort of 
law, of a different kind.” * This view that Community Regulations 
must be uniformly applied and may not be modified by Member 
States has now received the most emphatic endorsement of the 
European Court in Hauptzollamt Hamburg-Oberelbe v. Firma Paul 
G. Bollman *2 where the Court held that the German Government 
did not even have the power to interpret a Community Regulation 
which had imposed a common customs tariff on certain goods and 
which was not very clear. The Court then went on to say that “ in 
the absence of provisions to the contrary, the Member States are 
prohibited from adopting measures for the implementation of the 
Regulation intended to modify its scope or add to its provisions... 
they no longer have the power to make legislative provisions in this 
field.’ *? And in a later passage they indicated that as the Member 
States were not empowered by Regulation 22, their national autho- 
rities were unable “to make binding rules of interpretation for 
the application of these definitions.” * 

The power of the Community Regulation is therefore very 
sweeping and according to the European Court in the Bollman case, 
the Community Regulation would override any present or future 
national legislation which was in conflict with it. The real problem, 
however, is how to ensure that the British courts think the same 
way? The United Kingdom Government has to some extent attemp- 
ted to do this in section 8 of the European Communities Act by 
making “ the principles laid down by and any relevant decision of 
the European Court ” part of United Kingdom law. The irony of 


29 Legal and Constitutional Implications of United Kingdom Mombership of the 
Communitics (1967), Omnd. i . 23, 
30 “ Common Law and Community Law" GN 111 BJ. 644, 645. 
31 Ipsen, “ The ET EE the Law of the Huropean Communities 
and National Law ” (1 2 O.M.L.Rev. 870, 397. 
32 [1970] O.M.L.R. 141. 


33 [bid. at p. 158, 34 Ibid. at p. 155. 
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the matter, however, is that we cannot “ assume that judges will 
in the future say something quite different from what they have 
clearly and consistently said hitherto: that the latest expression of 
Parliament’s will is supreme.” * And so, the primacy of Community 
law which is ensured by one Act of Parliament can, it seems, be 
taken away by another and later Act of Parliament which is 
inconsistent with it. 

This problem did not escape the attention of the authors of the 
White Paper of 1967 but the only solution there proposed was that 
«. . . within the fields occupied by Community law Parliament 
would have to refrain from passing fresh legislation inconsistent with 
that law as for the time being in force.”’ *° 

In an article in the Common Market Law Review the following 
year, Andrew Martin asked whether ‘‘ would have to refrain ” was 
“ no more than wishful thinking ” or whether it was “‘ a piece of 
sound pragmatic anticipation. 81 He then proceeded to outline a 
suggestion for ensuring the primacy of Community law. Martin’s 
starting point is the “ striking parallel between Parliament having 
been persuaded not to legislate for the Dominions, and Parliament 
bemg persuaded now not to legislate on subjects covered by the 
law of the European Communities except in a manner consistent 
with that law.” > From this he deduces that it is not impossible 
to create a ‘“‘ constitutional convention ’? which would ensure the 
primacy of Community law. As he puts it: “it could fairly be 
contended that a convention restraining Parliament from legislating 
adversely to Community law would begin to crystallize immediately 
upon the accession of the United Kingdom.” ** Martin admits 
that “ one cannot create a constitutional convention overnight ”’ 
but there must be many who having followed the progress of the 
European Communities Act through Parliament will wonder 
whether such a “ constitutional convention ’’ can be created at 
all.“° However, if such a constitutional convention is at all possible, 
it might help to ensure the primacy of Community law but it 
would have to be bolstered up by some adequate Parliamentary 
machinery which would ensure that inconsistent United Kingdom 
legislation was not, in fact, enacted. The present parliamentary 
process is not sufficient to detect every conflict with Community 
law and it is essential therefore that all United Kingdom Bills 


33 Wade, loo. cit. nae i Bes also Wade, '' The Judges’ Dilemma," The 
Times, A 

20 (100) Onni. 8801, pare. 23, s7 (1068-09) 6 C.M.L.Rev. 7, 28. 

36 Ibid. at p. 34. In this connection see the view of Lord Reid in Madsimbemato 
v. Lardner-Burke 8 All H.R. 561, 578: ‘‘ The learned j refer 
to the statement of the nited Kingdom government in 1961 . ing out 
the convention that the parliament of the United dom does not 1 Late 
without the consent of the government of Sonthern exis on matters within 
the competence of the Legislative Assembly. That was a v important 
See en ea Oh Pa pes Aap ater en enna Wedtee Oven liament," 

39 Ibid. at 
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should go through some thorough form of scrutiny to eliminate 
conflicts with Community law. If Parliament is to build up a 
constitutional convention that it will not legislate contrary to Com- 
munity law then it must be sure about what is and what is not 
contrary to Community law. 

Martin’s views, however, are less attractive when he considers 
the question of ensuring the primacy of Community Regulations 
which are not yet in existence. This is how he would give them 
the force of law in the United Kingdom: 


“ The simplest way would be to declare in the Act of Parlia- 
ment incorporating the existing Community instruments that 
if and when further instruments are issued by the appropriate 
Community institutions, these will take effect as internal law 
of the United Kingdom from the date prescribed by the relevant 
rule of Community law. .. . And just as the instruments 
issued by Community institutions rank, in relation to the law 
of the Community Treaties, as ordinary delegated legislation, so 
they should rank as i delegated legislation in relation 
to the statute law of the United Kingdom; they will derive 
their force from an enactment passed by Parliament.” 41 


We have already adverted to the difficulties which might arise if 
one relies upon a statute of the United Kingdom Parliament to 
ensure the primacy of Community law. Those difficulties will be 
magnified if one regards part of Community law, i.e. Community 
Regulations as delegated legislation. Professor Hallstein, President 
of the European Commission, warned us in 1964 against the error 
of regarding Community Regulations as delegated legislation when 
he said: 
ae [T]he legal acts of the Community organs can be defined, 
examined as to their validity and interpreted only in terms of 
Community law. To assimilate these acts to categories known 
to legal systems involves the danger of misunderstandings and 
erroneous conclusions. Thus, we are obviously led astray if 
Regulations issued by Community or are described as 
delegated legislation resulting from a delegation of power by 
the real lawmaker... . The provisions of Community law must 
take precedence irrespective of the level at which the conflict 
between the two legal orders occurs. And further, Community 
law not only takea precedence over pre-existing municipal law 
but also over subsequent municipal law.” 43 


Martin’s solution of a Constitutional Convention may help to 
solve the question of primacy of Community law by ensuring that 
subsequent statutes of the United Kingdom Parliament which 
may possibly conflict with earlier Community law—either Treaties 
or Regulations—are not enacted. It cannot solve, however, the 


41 (1968-60) 6 O.M.L.Rev. 7, 17. 
4t Introduction to Seventh General Report of the European Commission to the 
European Parliament, June 18, 1984. Quoted in Ipsen, loo. oit., pp. 802-993. 
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question of primacy when subsequent Community Regulations or 
agreements conflict with existing United Kingdom statutes. We 
must therefore look for another solution to this problem. 

J. D. B. Mitchell’s solution to the problem of ensuring the 
primacy of Community law was first advanced in 1967—soon after 
the White Paper—in an article entitled ‘“ What do you want to be 
inscrutable for, Marcia? ” in the Common Market Law Review.” 
Basically his argument could be summarised as follows: 

“ [f] people think with greater precision than has hitherto 
been the case, about the doctrine of the sovereignty of Parlia- 
ment [they will find that] the doctrine does not exist at all... . 
pat iy by no means proved that Parliament is incapable of 
imposing limitations upon itself. ... Territorially this is done 
by section 4 of the Statute of Westminster 1981 and subsequent 
Independence Acts which disabled the Westminster Parliament 
from legislating for members of the Commonwealth. If one 
form of imitation—territorial—is accepted, there is no logical 
reason why another form of limitation, i.e. on legislative 
content, should not also be acceptable where coupled with a 
transfer of ete eee capacity. Besides, Parliament 
at Westminster is y limited by the Acts of Union and the 
precedent is of interest . . . as a demonstration that in the 
creation of a new union transfer of legislative power is accepted 
as a necessary part of the process. Such a transfer is precisely 
what happened in 1707, coupled with the creation of some 
limitations in the new Parliament.” 


Mitchell of course realises that if the limitation on legislative content 
or powers is at all to be effective there must be some guarantee 
that the courts “ can hold a national law to be either invalid or 
quoad hoc inapplicable.” He believes that it is ‘‘ perfectly possible 
to draw a provision giving expressly to the courts the power to 
pass upon the validity of United Kingdom legislation in relation to 
Community law. Not only is such a provision possible, but in the 
light of past attitudes it becomes highly desirable.” 

If it were at all possible to give the courts the power to pass 
upon the validity of United Kingdom legislation in relation to Com- 
munity law and to ensure that this power could not be taken away 
by a subsequent Act of the United Kingdom Parliament which 
was inconsistent with the statute incorporating that power, it would 
of course offer an ideal solution to the problem of ensuring the 
primacy of Community law. But is it possible to give the courts 
that power? The power is certainly not specifically given by the 
proposed European Communities Act. As one Member of Parliament 
said in the Debate on the Second Reading: 

“ The real question is what the courts will do if a situation 
arises in which subsequent legislation of this Parliament appears 
43 (1067-68) 5 O.M.L.Rev. 112, 119-191. The arguments have been subsequently 
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to conflict with the Regulations of the Council or decisions of 

the European Court.... There is nothing in the Bill which 

tells the h Court what it is to do if legislation subsequent 

to our entry into the Community or Statutory Instruments 

are Aas which the Courts think conflict with the Regulations 
of the Six.” “ 


But can the courts be told in an Act of Parliament to accord primacy 
to Community law and can that instruction be made irrevocable? 
Mitchell would obviously answer this question in the affirmative and 
rely upon the two precedents which he mentions in his article, viz 
section 4 of the Statute of Westminster 1981 and the Independence 
Acts and secondly the Acts of Union 1707. It is submitted, how- 
ever, that Mitchell’s precedents do not assist his argument very 
much. In the first place, there is no evidence whatsoever that an 
Act of the United Kingdom Parliament will be declared invalid 
by the British courts if the statute is enacted contrary to section 4 
of the Statute of Westminster 1981 or the various Independence 
Acts. We can be fairly certain that the courts in the former 
Dominions or in the independent countries of the Commonwealth 
would not give such a statute any effect in their respective terri- 
tories *® but that is not the same thing as saying that the courts in 
the United Kingdom would declare such an Act of Parliament as 
invalid or of no effect. On the contrary, it seems that the courts 
in the United Kingdom would be bound to say that the statute was 
a valid Act of the United Kingdom Parliament. This has been the 
constant view of the courts in the United Kingdom and it has been 
reiterated very recently by Lord Reid in Madzimbamuto v. Lardner- 
Burke: 


“ It is often said that it would be unconstitutional for the 
United Kingdom Parliament to do certain things, meaning that 
the moral, political and other reasons against doing them are 
so strong that most people would regard it as highly improper 
if Parliament did these things. But that does not mean that 
it is beyond the power of Parliament to do such things. If 
Parliament chose to do any of them the courts could not hold 
the Act of Parliament invalid... .’? 4 


44 Mr, Oharles Pletcher-Oooke, H.O.Deb., February 15, 1972; Vol. 881, col. 888. 
45 Bea C ight Owners Reproduction S Ltd. v. B.M.I. (Awst.) Pty. 
Ltd. (1 100 C.L.R. 597. “‘ The Act of 1 (U.K.) contains no declaration 
that the Commonwealth of Australia has requested or consented to the enact 
ment thereof. The repeal, therefore, of the Act of 1911 which is effected by 
the Act of 1056, does not use of section 4 of the Statute of Westminster 
1981 .. . extend to Australia . ’ per Dixon O.J. at p. 604. 
1968] 8 All E.R. ae 578 78 (emphasis added). See however de Smith, ‘‘ The 
tution and the rket: A Tentative Appraisal ” (1971) 84 
M.L.R. 507, 618. ''It is plain that the United Kingdom Parliament has 
irrevocably renounoed its formerly absolute power to change the law of most 
if not all of the independent Commonwealth countries, and that it has no 
sovereign power to o the law of foreign countries. This is a fact of 
life, one which United courts as well as the Privy Council should 
be ready to accept as a law-constitutive fact.” 
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But even if we were to concede for the sake of argument that section 
4 of the Statute of Westminster 1981 and the various Independence 
Acts did impose a territorial limitation on the United Kingdom 
Parliament, does it follow that another form of limitation, i.e. on 
legislative content, will be equally acceptable to the courts? March- 
Hunnings gives us a good reason why dur answer should be in the 
negative : 
“ A vertical severance of sovereignty may take ed without 
a State losing its independence and sovereignty in the inter- 
national law sense, or even in the internal constitutional law 
sense; it is a process that is going on all the time throughout 
the world. A horizontal loss of sovereignty, however, is at the 
same time an irrevocable loss of independence in the eyes of the 
State and of the international Community.” ** 


It is one thing to say that the United Kingdom Parliament hes 
abdicated its power to legislate in respect of a territory which has 
been granted its independence—even Dicey admitted that this could 
be done without any reflection on the sovereignty of Parliament ** 
—it is quite another thing to say that Parliament may not legislate 
contrary to Community law on subject-matters on which Parlia- 
ment may otherwise legislate.” Mitchell states that “ it is perfectly 
possible to conceive of a statute which in a particular field of 
application would fall foul of Community law but which in other 
applications could be valid.” ® But we find it difficult to imagine 
that the British courts would be able to think in terms of statutes 
being, at the same time, both valid and invalid in the United 
Kingdom. This is why a direction to a judge to declare a statute 
invalid because of a possible conflict with Community law will cause 
enormous difficulties apart from the question whether the direction 
can be made irrevocable. 

Mitchell also uses the Union of 1707 as a precedent for saying 
that the United Kingdom Parliament can impose limitations upon 
itself and its successors, a precedent which will enable the United 
Kingdom Parliament in 1972 to bind its successors to abide by 
the principle of the primacy of Community law and which will allow 
judges to declare legislation invalid if it is inconsistent with Com- 
munity Jaw. Mitchell (and also T. B. Smith) take the view that 
the terms of Union though set out in statute form have more force 
than an ordinary Act of Parliament because they are in fact funda- 
mental law—and have the force of a constituent document.“ From 


47 (1968-69) 6 O.M.L.Rev. 50, 57-88. See now Mitchell, “ British Law and 


British Membership” (1971 TI) Europarecht 07, 105 where Mitchell 
defends his view an i validity pe. Mee haracntal 


483 Dicey, The Law of the Constitution (10th ed.), PP 68-89. 
40 The position is described by de Smith as a ' formidable camel for the court 


Chaps. z E 
Union of 1707 as Fundamental Lew "’ [1987] Pubko Law 99. 


Jory 1972 PARLIAMENTARY SOVEREIGNTY AND THE EEC 889 


this he argues that it is possible to regard the Treaty of Accession 
to the European Communities and the European Communities Act 
(when enacted) as fundamental law. Again, we submit that Mitchell 
does not have a strong case. It is generally accepted, though not by 
Mitchell, that legislation contrary to the Acts of Union was enacted 
by the United Kingdom Parliament in the Universities (Scotland) 
Acts 1858 and 1982. So the “ fundamental ” nature of the Acts 
of Union might be said to have been breached already. However, 
Mitchell would have to face a further difficulty in relation to the 
Union of 1707 if the Treaty of Accession to the European Com- 
munities and the European Communities Act (when enacted) are to 
be regarded as fundamental law. It is accepted by Article 189 of 
the EEC Treaty and section 2 (1) of the proposed European Com- 
munities Act 1972 that Regulations made by the European Com- 
mission and the Council which are directly applicable will have the 
force of law in the United Kingdom without the necessity for further 
United Kingdom legislation. However, if one examines the Articles 
of Union one will discover that apart from laws concerning regu- 
lation of trade customs and excises “ all other laws in use within 
the kingdom of Scotland do after the Union and notwithstanding 
thereof remain in the same force as before (except such as are 
contrary to or inconsistent with this Treaty) but alterable by the 
Parliament of Great Britain. . . .”? (Article XVIII). If Mitchell is 
right that the Treaty of Union and the Acts of Union are a funda- 
mental law then it would seem that those laws of Scotland can 
only be altered by an Act of the Parliament of Great Britain. 
However, Article 189 of the EEC Treaty provides that the law of 
Great Britain and therefore also of Scotland can be altered by 
Regulations made by the European Commission and the Council. 
It would seem therefore that by accepting the provisions of the EEC 
Treaty one is impliedly accepting that one of the Articles of Union 
can once again be breached. Mitchell could, of course, argue that 
this was not a breach because the EEC Treaty is being given effect 
in the United Kingdom by an Act of the ‘‘ Parliament of Great 

*?_the proposed European Communities Act 1972. But he 
would still need to explain why Community Regulations and Agree- 
ments which are made after the United Kingdom’s entry into the 
European Communities and which change the law of Scotland 
should take effect in Scotland, and why a later Act of the United 
Kingdom Parliament which is inconsistent with these Community 
Regulations or Agreements should not be given effect in Scotland. 
Mitchell, it seems to this writer, is left with a dilemma. In order 
to ensure the primacy of Community Law he would have us look 
upon the Treaty of Accession to the European Communities and 
the proposed European Communities Act 1972 as fundamental laws 
which have the force of a constituent document. But if we do 
this we must accept the fact that the only other fundamental law— 
the Treaty of Union and the Acts of Union—is being breached. 
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And if this is so, is it not possible that the Treaty of Acceasion and 
the proposed European Communities Act will also be breached some 
time in the future. The apparent ease with which Article XVI 
of the Articles of Union can be overridden would seem to strengthen 
rather than diminish one’s belief in the sovereignty of Parliament." 

It would seem therefore that we do not have a written consti- 
tution in the United Kingdom and no Act of Parliament is “‘ funda- 
mental ” in the sense that it cannot be repealed or amended by an 
ordinary subsequent Act of Parliament which is inconsistent with 
it. Even the Acts of Union which some regard as fundamental 
law and as a constituent document have been breached by the 
Universities (Scotland) Acts of 1885 and 1982 and will it seems 
again be breached by the proposed European Communities Act 1972. 
O. Hood Phillips in his recent book entitled Reform of the Consti- 
tution emphasises that ‘‘ at present it is possible for constitutional 
changes to be brought about by a majority of one in the elected 
Chamber ” * and this point is of special significance in relation 
to the European Communities because a small change in the 
membership of the House of Commons might lead to opposition to, 
rather than support for, the United Kingdom’s membership of the 
European Communities.“ In these circumstances, Hood Phillips 
suggests the enactment of a written constitution for ensuring the 
primacy of Community law.” But as we have already seen, there 
is grave doubt as to whether this can be done by an Act of Parlia- 
ment, for the doctrine of parliamentary sovereignty to which 
British judges seem to adhere requires the later Act of Parliament 
to be given effect even though it may be inconsistent with the earlier 


s2 There a not be many pre-1707 laws of Scotland which have not been 
already al ete the Parliament of Great Britain. But the existence of a 
le statute would suffice to constitute a breach of Art. XVIII of the Articles 
of Union which Mitchell regards as fundamental law. In the Debate on 
the Second Reading of the R Communities Bill it was suggested 
[H.0.Deb., Feb 15, 1972, Vol. 881, col. 861] that the Bill if enacted 
would breach Art. of the Treaty of Union as that Article requires that 
no alteration could be made to Scottish laws which concern te rights, 
‘‘exoept for evident utility of the subjects within Scotland.” It is certainly 
possible that Arts. 02 and 98 of the O Treaty and R tions made there- 
under could affect the development of regional areas as Scotland. But 
would such tions be held to concern ‘' private rights ''? Besides, it is 
arguable that the “ evident utility ’’ qualification is a ‘* flimsy " constitutional 
guarantee (col. 861). T. B. Smith says that it ‘‘ should not be relied on to 
secure general judicial sorntiny of legislation '': [1957] Publio Law 99, 115. 

53 London, J970, p. 145. 

H Be H.0.Deb., March 15, 1972 vol. 888, col. 558 where Mr. Peter Shore, one 
of the Labour Party's spokesmen on Community matters is reported as saying 
as follows: ‘‘ So in case there is any further doubt on this matter, let me 
my ihat wa shall not mt quietly what we consider to be the bars 
of this treaty; we shall n be content to be prisoners in a oage of these 
constraints; we shall assert the continuing SD of Parilimant = My 
ngain that what this Parliament can do a soere 4 can certainly 
un 

35 Op. oit., pp. 145-147. It should be added that he advances several other 
cogent reasons in support of his conclusion that the United Kingdom needs 
a writen constitution. 
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one. How therefore are we to enact a written constitution which is 

not an Act of the United Kingdom Parliament? Hood Phillips 

suggests that : 
“ the solution is to bring into being a New Parliament ? which 
would owe its existence to a Constitution not enacted by itself 
from which it would derive both its powers and its limita- 
tations. ... Alternatively, it might be preferable for Parlia- 
ment first to transfer its powers to a Constituent Assembly, 
and at the same time to abolish itself.*® The Constituent 
Assembly would then draft a Constitution creating a Parliament 
with limited powers.” 57 


If the United Kingdom was to have a written constitution it 
would perhaps be possible to ensure the primacy of Community law 
by means of a constitutional provision which would be difficult to 
repeal, But the chances of a written constitution being enacted 
at the present time are very remote indeed. Even if we did have 
such a constitutional provision, however, we could not be sure that 
it would ensure the primacy of Community law. We have already 
indicated that such constitutional provisions exist in nearly all the 
Written constitutions of the Six and that these provisions have 
not been on their own entirely successful in ensuring the primacy 
of Community law. The Republic of Ireland which together with 
the United Kingdom is one of the new Member States which will 
enter the European Communities on January 1, 1978 has a written 
constitution and the constitutional provision which will attempt to 
ensure the primacy of Community law from that date is to be found 
in the Third Amendment of the Constitution Bill 1971," which has 
recently been approved at a referendum. The relevant part of the 
Amendment reads as follows: 

“ No provision of this Constitution invalidates laws enacted, 
acts done or measures adopted by the State necessitated by the 
obligations of membership of the Communities or prevents laws 
enacted, acts done or measures adopted by the Communities, or 
institutions thereof, from having the force of law in the State.” 


But does this provision require Irish judges to invalidate statutes 
which are passed after January 1, 1978 and which conflict with 
Community law? It is true that Article 15 (4) of the Irish Consti- 
tution declares that laws enacted by the Oireachtas (the National 
Parliament) which are repugnant to the Constitution are invalid to 
the extent of such repugnancy. But will such a statute be repug- 
nant to the Constitution even taking into account this new consti- 
tutional amendment? The power to declare Irish statutes invalid 


to be derived exclusively from a mandate given by the le at a 1 
election, as in Osylon recently. Ses Marasinghe. s Caranek Conflict of 
Constitutions '' (1971) 20 L.O.L.Q. 645, 650-859. 

s1 Hood Phillips, op. oit., pp. 156-157. 

58 No. 86a of 1971. 
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for inconsistency with Community law can only be said to be given 
by implication, if at all, and very much will depend on the out- 
look of the Irish judges. If Irish judges are as dedicated Europeans 
as the judges of the Belgian Cour de Cassation seem to be, such a 
constitutional provision might be sufficient to ensure the primacy 
of Community law. But if Irish judges are less than enthusiastic 
about the European Communities, we should not be surprised if 
those judges refuse to declare Irish statutes invalid because of their 
conflict with Community law. We have after all the precedent 
of the Conseil d’Etat in the Semoules case which refused to declare 
an ordonnance invalid even though it conflicted with an earlier 
Community Regulation. We should add, however, that the decision 
of the Conseil d'Etat in the Semoules case assumes great significance 
only if we accept Barry Nicholas’ conclusion from arret Canal ™ 
as showing that “ the Conseil d'Etat intended to exercise control 
over ordonnances as much as over reglements d’ewecution,” © for, 
it is then possible to argue, that even though the Conseil d’Etat 
could set aside the ordonnance because of its conflict with Com- 
munity law (under Article 55 of the French Constitution) it chose 
not to do so. If, however, we accept the view of Nicole Questiaux 
(the Commissaire du Gouvernement in the Semoules case) that the 
Conseil d’Etat could not apply Article 55 of the French Constitution 
to declare the ordonnance invalid because it “ cannot make the 
effort which is asked of it without altering, by its mere will, its 
institutional position °” and that the French Constitution “ has 
specifically dealt with the judicial review of legislation by adopting 
a restrictive view and conferring such review upon the Conseil 
Constitutionnel ” * the significance of the Semoules case is consider- 
ably diminished. It can then be seen as a simple determination 
by the Conseil d’Etat not to encroach upon areas reserved by the 
French Constitution specifically to the Conseil Constitutionnel. 

We have seen that constitutional provisions in written consti- 
tutions are not necessarily the best way to ensure the primacy of 
Community law and we have hazarded the view that the chances 
of getting a written constitution for the United Kingdom now are 
negligible. We must now briefly assess the attempt by the present 
Government to ensure the primacy of Community law by the 
proposed European Communities Act 1972. 

We have already indicated some of the réasons why we believe 
that the proposed European Communities Act will not be entirely 
successful in ensuring the primacy of Community law in the future. 
It might, however, be useful to group together our criticisms of this 
attempt to ensure the primacy of Community law im the United 
Kingdom. 


so O.M. October 19, 1962 (1962) Reowoll Dalos 687; (1968) Resous Srey Bt 
t "Loi, Reglement and Judicial Review in the Fifth Republic ’ [1970] PubHo 


wo 351, 265. 
¢1 [1970] O.M.L.R. 808, 404. 
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Our first criticism is thet the primacy of Community law is made 
to depend entirely on an Act of the United Kingdom Parliament— 
the proposed European Communities Act. If a statute was enacted 
in the future by the United Kingdom Parliament which conflicted 
with Community law, we take the view that the judges in the 
United Kingdom would prefer to follow the later statute rather 
than the earlier European Communities Act or earlier Community 
law. The Government hope is, of course, that Parliament would 
“ refrain from passing fresh legislation inconsistent ’ with Com- 
munity law or the European Communities Act, but, as we indicated 
earlier, we take the view that the present parliamentary process is 
not sufficiently geared to detect all possible conflicts with Com- 
munity law. Special machinery—parliamentary or otherwise— 
should have been set up to ensure that future Acts of Parliament 
which conflict with Community law could be spotted at an early 
stage. Mr. Rippon has proposed that “‘ an ad hoc Committee of 
both Houses of Parliament should be set up forthwith to consider 
what would be the most suitable method of ensuring adequate 
parliamentary scrutiny of Community draft regulations and direc- 
tives ” %1 but adequate parliamentary scrutiny of proposed Acts 
of the United Kingdom Parliament which might conflict with Com- 
munity law or the European Communities Act, is presumably 
outside the terms of reference of the ad hoc Committee. Mr. Rippon 
also believes that provisions of Community law “* ought to prevail 
over future Acts of Parliament in so far as they might be incon- 
sistent with them.” ® But will the judges abandon their adherence 
to the doctrine of parliamentary sovereignty because of a Ministerial 
statement? Whatever the Government might say, it is incontro- 
vertible that we are operating at the present time on the basis of 
the doctrine of the sovereignty of Parliament which requires Judges 
to give obedience to the latest will of Parliament, as expressed in 
an Act of Parliament. 

The second difficulty with the proposed European Communities 
Act is that it is arguable that section 2 (4) seems to take away the 
primacy of Community law which that and other provisions in the 
proposed Act seem to secure. The subsection is indeed a difficult 
one to construe but it appears that the words contemplate that no 
enactment passed subsequent to the Act shall have statutory power 
to infringe the provisions of section 2. Sir Elwyn Jones (the former 
Attorney-General) argued, however, in the Debate on the Second 
Reading that the words “ but ewcept as may be provided by an Act 
passed after this Act ” “ seem to contradict what is said in the first 
part of the subsection. What has been taken away is given back, to 
use the words of the Scripture.” * The argument of the former 
Attorney-General appears to be rather formidable. 


¢2 H.0.Deb., February 15, 1072, Vol. 881, col. 375. 
63 Ibid. at col. 278. 
44 H.C.Deb., February 16, 1972, Vol. 881, ool. 465. 
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The third difficulty with the proposed European Communities 
Act is caused by section 2 (1). This subsection is intended, among 
other things, to give force of law in the United Kingdom to future 
directly applicable Community Regulations, without the necessity 
of local legislation. This is, of course, what Article 189 of the EEC 
Treaty requires. But will British judges who have been brought 
up on the doctrine of parliamentary sovereignty appreciate the 
effect of these Community Regulations and appreciate the fact that 
these Regulations must be applied even when they conflict with 
existing or subsequent Acts of the United Kingdom Parliament? 
One way of ensuring the primacy of these Community Regulations 
(at least temporarily) would have been to require that these Regu- 
lations should be re-enacted word for word in a statute of the United 
Kingdom Parliament but we do not feel we could recommend such 
a time-consuming exercise. Besides, that exercise would not ensure 
the immunity of those Regulations from amendment or repeal by 
a future Act of Parliament. We feel, therefore, that the Government 
should have concentrated instead on establishing a procedure by 
which possible conflicts between Community Regulations and present 
and future Acts of Parliament could be kept out of the British 
courts, at least for a few years, until the British judges appeared 
to give the impression of a willingness to accept the principle of 
the primacy of Community law. An easy way of doing this would 
be to ensure that a Standing Committee of both Houses of Parha- 
ment examined all prospective Community Regulations to see 
whether any eqisting statutes of the United Kingdom Parliament 
might conflict with these Regulations. The Standing Committee 
could then recommend to Parliament the amendment or repeal of 
the United Kingdom legislation before the Community Regulations 
came into force in the United Kingdom. It takes more than a 
year for a proposal of the European Commission to be transformed 
into a Community Regulation and this would give the United 
Kingdom Parliament ample time to pass the necessary legislation 
which would prevent any conflicts in the British courts between 
existing United Kingdom statutes and future Community Regula- 
tions. This Standing Committee could also examine all United 
Kingdom Bills in order to see that they do not conflict with existing 
Community Regulations. This would prevent a conflict between 
future Acts of Parliament and ewisting Community Regulations. 

A fourth criticism which could be made of the proposed European 
Communities Act is that there is no provision for parhamentary 
scrutiny or control of agreements which might be concluded between 
the Community and one or more states or an international organisa- 
tion under Article 228 of the EEC Treaty,** even though these 
agreements ‘‘ shall be binding on the institutions of the Community 
and on Member States.” ° Under section 1 (8) of the proposed 


os Bee 6g. Arts. 118 and 114 (Tariff and Commercial Agreements) and Art. 288 
(Association Agreements). ee Art. 288 (2), 
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Act, Treaties entered into by the United Kingdom after January 
22, 1072 are not to be regarded as Community Treaties unless 
approved by an affirmative resolution of each House of Parliament 
yet Treaties concluded by the Community—and also every Com- 
munity Agreement in view of the wide definition of ‘‘ Treaty ” in 
section 1 (4}—are not subject to any parliamentary scrutiny at all 
even though their effects would, under section 2 (1), have to be 
recognised in the United Kingdom and even though they are to 
prevail over United Kingdom statutes. The absence of such 
parliamentary scrutiny is particularly striking in view of the decision 
of the European Court in Re The European Road Transport Agree- 
ment: E.C. Commission v. E.C. Council that ‘‘ Community 
authority to enter into international agreements excludes the possi- 
bility of concurrent authority on the part of the Member States, 
since any initiative taken outside the framework of the common 
institution would be incompatible with the unity of the Common 
Market and the uniform application of Community law.” * It 
would have been possible to devise a system of parliamentary 
scrutiny of Community Agreements which would require the United 
Kingdom representative in the Council of Ministers to use the veto 
whenever a majority in both Houses of Parliament (or at least the 
House of Commons) disapproved of a proposed Community Agree- 
ment. The opportunity, however, has not been taken in the 
proposed European Communities Act. 

A final criticism which could be made of the proposed European 
Communities Act is that it seems to offer no specific guidance to 
British judges in relation to the primacy of the Community legal 
order. It is true that section 8 of the proposed Act requires judges 
to treat as a question of law ‘‘ any question as to the meaning or 
effect of any Community instrument ” and further requires them 
to determine such question ‘‘ in accordance with the principles laid 
down by and any relevant decision of the European Court.” But 
would it not have been useful also to declare specifically that the 
British judges were in future obliged to hold United Kingdom 
statutes invalid or of no effect if they were in conflict with Com- 
munity law. The absence of such a declaration is not only striking 
but it also enables lawyers and politicians to believe that the tradi- 
tional doctrine of the sovereignty of the United Kingdom Parliament 
has not been affected in the least. Without such a declaration we 
can only hope that the British judges will in the future emulate their 
brethren in the Belgian Cour de Cassation in the Fromagerie Franco- 
Suisse case. If the British judges choose to follow, instead, the 
Conseil d’Etat in the Semoules case, some of the blame must surely 
attach to the present Government for their Jack of guidance in 
the proposed European Communities Act. 

What then is the solution to the problem? Is there any way of 


#7 [1971] O.M.L.R. 888, 858. 


896 THE MODERN LAW REVIEW Vor. 85 


ensuring the primacy of Community law in the United Kingdom ? 
For reasons which we have already given we believe that the 
primacy of Community law will be ineffectively secured if it is 
dependent only on an Act of the United Kingdom Parliament. As 
long as the doctrine of the sovereignty of Parliament continues to 
influence the decisions of the judges m the United Kingdom any 
solution to the problem of ‘the primacy of Community law will 
only be effective if two things are achieved. First there must be 
adequate parliamentary machinery to scrutinise all Community 
legislation both existing and future with a view to ensuring that no 
United Kingdom legislation is enacted in the future which is incom- 
patible with Community law and that any United Kingdom legisla- 
tion which becomes inconsistent with future Community law is 
repealed or amended immediately. Secondly, statutory provisions 
or rules of court should ensure that British judges are not, at least 
for a few years, faced with questions of conflict between Community 
law and United Kingdom law—particularly between Community 
law and later inconsistent United Kingdom law. 

The solution to the problem, therefore, appears to lie in the 
establishment of a permanent Parliamentary Standing Committee 
for the Scrutiny of Legislation Concerning the European Community. 
This Standing Committee, which would consist of thirty to fifty 
members from both Lords and Commons who have some expertise 
in legislative matters and alao in relation to Community matters, 
should be split up into five Committees. The first four Commit- 
tees ** would examine, at a very early stage, proposals for legislation 
emanating in the United Kingdom on all Community matters. If 
it was felt by any of these Committees that a Bill or part of a Bill 
when enacted into law would conflict with Community law, then it 
would be the duty of that Committee to bring the matter to the 
attention of the Standing Committee. The Standing Committee 
would then indicate if the Bill could be enacted at all or how the 
Bill should be amended in order to avoid a conflict with Community 
law. It is most unlikely that the Government would press further 
or support any Bill or any provision which had been specifically 
pointed out to it as conflicting with Community law. This would 
be not only because of section 2 of the proposed European Com- 
munities Act but also because perseverance in any such course of 
action would constitute a violation of Article 5 of the REC Treaty 
under which the Member States are required to “‘ abstain from any 
measure which could jeopardise the attainment of the objectives 
of the Treaty,” or Article 86 of the ECSC Treaty which is in 
similar terms. Under Articles 100-102 of the EEC Treaty (Approxi- 
mation of Laws) the EC Commission has established a permanent 
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Department of the Internal Market and Harmonisation of Laws 
with which the Standing Committee could establish a close Haison. 
This would help to ensure that no proposed United Kingdom 
legislation which is likely to be incompatible with Community law 
would escape the attention of the Standing Committee. We said 
earlier that if Parliament is to refrain from passing legislation 
inconsistent with Community law, it must be sure what is and what 
is not incompatible with Community law. The establishment of 
the Standing Committee will not only serve to ensure that Parlia- 
ment is better informed on this particular matter but it will also 
mean that Parliament itself will be making the decision to avoid 
the conflict with Community law. This will give the appearance— 
for those who seem to be worried about it—that the sovereignty of 
Parliament has not been affected in the least. Parliament will not 
be legislating contrary to Community law not because it cannot but 
because it does not want to do so. A self-denying rule, it could 
be argued, is not a detraction from the sovereignty of Parliament 
but another manifestation of it. 

So far we have considered only the question af proposed United 
Kingdom legislation which might conflict with existing Community 
law. But it may well be possible that a present or future Act of 
the United Kingdom Parliament which is not inconsistent with 
Community law may suddenly become so because of a subsequently 
made directly applicable Community Regulation. The problem is 
best illustrated by N. V. Essimen v. J. Jans,°* where a Belgian 
court held that a Dutch workman who was injured while temporarily 
employed in Belgium could not bring an action against his employers 
under the laws of industrial accidents in force in Belgium because 
a subsequent EEC Regulation which required him to bring the 
action in the Dutch courts prevailed over Belgian legislation on 
industrial accidents on the ground of the principle lem posterior 
derogat priori. We cannot be sure that the British courts will 
decide the matter the same way because to do so they would have 
to decide that in a contest between a prior Act of Parliament and 
a subsequent directly applicable Community Regulation, the Regu- 
lation had to prevail over the Act of Parliament. It is because of 
this possible judicial reluctance to concede the primacy of Com- 
munity law, particularly in relation to secondary Community law, 
ie. Community Regulations and Directives, that we have suggested 
the establishment of the fifth Committee—the Committee on 
Directly Applicable Community Legislation. This Committee would 
examine all proposed Community Regulations which would be 
directly applicable in the United Kingdom primarily to determine 
what existing Acts or parts of Acts of the United Kingdom Parlia- 
ment ought to be amended or repealed because of possible conflicts 
with the proposed Community Regulations. Once such determina- 


o% [1979] O.M.L.R. 48, 
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tions had been made, they would be considered by the Standing 
Committee which would recommend to the Government any amend- 
ments or repeals that were considered necessary. If there is proper 
liaison between the Permanent Representative of the United King- 
dom in Brussels and the fifth Committee, the Committee ought to 
be able to have the Community Regulations when they are proposals 
in draft form and before binding decisions are taken by the Com- 
mission or Council of Ministers. This will give the Committee 
ample time to examine the relevant United Kingdom legislation 
and to make recommendations to the Standing Committee so that 
the necessary United Kingdom legislation could be enacted even 
before the Community Regulations were published in the Oficial 
Journal of the Community. A useful side benefit of the liaison 
between this Committee and the Permanent Representative in 
Brussels, will also be that the Permanent Representative will be 
better informed of the effect of the proposed Community Regulation 
on the legislation in the United Kingdom. This will help the United 
Kingdom Minister in Brussels to appreciate the effect of the proposed 
Community Regulation on the legislation of the United Kingdom 
and might help him to decide when to use the veto in the Council 
of Ministers, which under the Luxembourg Convention or Accord 
of 1966 he is entitled to use in the national interest. This Com- 
mittee could also be charged with the scrutiny of proposed Com- 
munity Treaties and Agreements so that it could report on their 
effect on the domestic law of the United Kingdom. 

We have attempted to show a way by which the doctrine of 
parliamentary sovereignty and the principle of the primacy of 
Community law can peacefully co-exist even though they cannot 
be entirely reconciled. By our use of the first four Committees 
of the Standing Committee for the Scrutiny of Legislation Concerning 
the European Community we shall be ensuring—as best we can 
within our present constitutional framework—that Parliament does 
not enact future legislation which is inconsistent with Community 
law. By our use of the fifth Committee (on Directly Applicable 


10 Art, 191 of the EEC Treaty requires Community Regulations to be published 
in the Official Journal of the Community. The Regulations are to “ enter 
into force on the date specified in them or, in the abssncs thereof, on the 
twentieth day following their publication.” 

71 B. A. de Smith in (1071) 84 M.L.B. 597, 607 seems to imply that the existence 
of the veto is a refutation of the argument that accession to the Communities 
will inevitably entail a forfeiture of national sovereignty and the abandonment 
of parliamentary sovereignty. But is there any guarantee that the Luxembourg 
Accord of 1066 will not be held by the European Court to be ineffective? 
After all, there is no such requirement of unanimity in the Treaty. Bee 
Art. 148 (1) of the HEC Treaty. Quasre whether the Luxembourg Accord is 
an international agreement and therefore ranks as a Treaty under s. 1 (4) of 
the proposed European Communities Act or whether it is an " international 
disagreement '’ and hence cutaide s. 1 (4). Or whether an " international 
agreement to disagree is nonetheless an internstional agreement ' H.0.Deb., 

March 15, 1972, Yol. 888, ool. 570. 
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Community Legislation) we shall not only be ensuring that United 
Kingdom law is brought in line with the very many Community 
Regulations which are meant to be immediately binding and directly 
applicable in the Member States but we will also be enabling Parlia- 
ment to see that this is done before the Community Regulations take 
effect. We should add that nothing we have said so far implies 
that directly applicable Community Regulations require some 
national intervention to enforce rights granted by Community law. 
The procedure we have suggested is only to ensure the amendment 
or repeal of conflicting United Kingdom legislation before the 
directly applicable provisions of Community law become enforceable 
in the United Kingdom. We shall thus be fulfilling our obligations 
under Article 5 of the HEC Treaty and Article 86 of the ECSC 
Treaty in a most satisfactory manner. 

We cannot pretend that the Standing Committee will be able 
to detect and remedy every possible case of conflict with Community 
law before it reaches the British courts. That would be placing 
too much reliance on their ability and experience and too little 
reliance on the ingenuity of British lawyers to discover, if not 
manufacture, possible cases of conflict on behalf of their clients. 
And yet, we must in some way ensure that the principle of the 
primacy of Community law will never have to be debated before 
the British courts for the very sound reason that we cannot predict 
with certainty how the courts would react to such a principle. 
They might accept it but they might equally well reject it in favour 
of the traditional doctrine of the sovereignty of Parliament. How 
then are we to deal with a situation of possible conflict which slips 
through the net of the Standing Committee and manages to reach 
the courts. There are two types of case and both could be dealt 
with either by legislation or procedural rules of court. The first 
type of case is where a British judge determines that the legislation 
in question (both United Kingdom and Community legislation) is 
clear and that there is a prima facie case of conflict between the 
United Kingdom legislation and Community legislation. The second 
type of case is where the British judge determines that the 
interpretation of the Community legislation is not clear and where 
he may therefore seek a preliminary ruling from the European 
Court under Article 177 of the EEC Treaty. In this case, the 
European Court will interpret the Community legislation and send 
the matter back to the British court for the determination of the 
conflict between the Community legislation and the United Kingdom 
legislation. To deal with both these types of case we would suggest 
a statutory provision which would require every judge, before whom 
the question of conflict with Community law is raised, to stay the 
proceedings at least for a year at the appropriate stage,™ so that 
BS appropriate sege- kin Irit type ol cass monid be. alier tHe judge. has 
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the legislation in question may be referred to the Standing Commit- 
tee. The rules of court could then ensure that the papers in such 
cases are sent automatically to the Standing Committee. This 
would give the Standing Committee not only sufficient time to 
consider the question of conflict but also sufficient time to recom- 
mend to Parliament possible amendments or repeals. One must 
add, rather hastily, that the statutory provisions suggested would 
in no way give the Standing Committee (a Parliamentary body) 
a judicial function. All that is being given to the Standing Com- 
mittee is another opportunity to recommend to Parliament a 
method of resolving a possible conflict with Community law by 
amending or repealing certain United Kingdom legislation. It is 
not unusual to find provisions requiring judges to stay proceedings— 
e.g. Article 100 (1) of the Constitution of the German Federal 
Republic "—but these provisions are usually mtended to ensure 
that a higher or more suitable court becomes seised of the matter. 
It is interesting to note also that Article 20 of the Protocol on the 
Statute of the Court of Justice of the European Economic Community 
provides that when a court or tribunal under Article 177 of the 
Treaty decides to suspend its proceedings and refer a case to 
the European Court, the tribunal or court must inform the Euro- 
pean Court of that decision. The Registrar of the European Court 
is then required to notify the parties, the Member States, the 
Commission and the Council ** if the act the validity or interpreta- 
tion of which is in doubt originates from the Council.” Is it so 
far-fetched to require the Registrar of the British court before 
which a question of possible conflict between United Kingdom law 
and Community law arises, to inform a Standing Committee of 
Parliament that proceedings in the case have been stayed for a year 
and to send the Standing Committee the documents in the case? 
The gravest objection to the procedure we have suggested is 
that it seems to condone, if not actually encourage, the action of 
the legislature in amending or repealing United Kingdom legislation 
which is in conflict with Community law, half-way through judicial 
proceedings which are meant to determine that matter. We must 
remember, however, that under Article & of the EEC Treaty the 
United Kingdom has undertaken to *‘ take all appropriate measures, 
whether general or particular to ensure fulfilment of the obligations 
arising out of the Treaty or resulting from action taken by the 
institutions of the Community.’ This surely requires the United 
Kingdom Parliament to examine and to amend or repeal all United 
Kingdom legislation which conflicts with Community law. [If this 
amendment or repeal is not done before judicial proceedings or 
while the judicial proceedings are stayed, then it would have to 


soon as the European Court sends the case back to the British court with an 

inf Pee a a DE, tant od oss oles eames. A 
law and Community Ie 

13 Bee also s, 40 (A) of the Judiciary Act 1908-1969 (Commonwealth of Australia). 
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be done after the judicial proceedings and probably given retro- 
spective effect—indeed, Wade suggests, that “it might even be 
justifiable to give such Acts retrospective effect.” But retrospective 
legislation which nullifles a decision of a British court though by 
no means unknown in the United Kingdom—as the Burmah Oil 
case ™ and the War Damage Act 1965 so well illustrate—should, it 
is submitted, be little used as it is bound to produce tension between 
Parliament and the Judiciary. We feel therefore that a provision 
which stayed proceedings for a year to enable Parliament to amend 
or repeal United Kingdom legislation which conflicted with Com- 
munity law would not only ensure that the question of the primacy 
of Community law is not debated in the British courts, but it would 
also effect a considerable saving in costs for those who seek recourse 
to the courts to secure rights which have been granted by Com- 
munity law. The procedure we have suggested should effectively 
secure them those rights—perhaps at the cost of some little delay. 
We have suggested in the course of this article a solution by 
which the primacy of Community law can be ensured in the United 
Kingdom. The establishment by Parliament of a Standing Commit- 
tee for the Scrutiny of Legislation Concerning the European Com- 
munity would not only ensure that no future Acts of Parliament 
are enacted which conflict with Community law but also that 
existing Acts of Parliament which might conflict with future Com- 
munity Regulations are amended or repealed before the Community 
Regulations come into force. We have also been concerned to put 
forward a solution which would ensure that questions of conflict 
between United Kingdom law and Community law are not debated 
before the British courts for the very sound reason that we cannot 
be sure whether British judges will continue to adhere to the 
doctrine of the sovereignty of Parliament or whether they will 
accept the principle of the primacy of Community law. The 
solution we have suggested requires judges before whom such 
conflicts arise to stay proceedings for a year so-that the Standing 
Committee could within that time suggest the amendment or repeal 
of the conflicting United Kingdom legislation. This may not be 
a perfect solution but it is preferable to having to enact legislation 
which would nullify decisions of the British courts and retroactively 
give effect to Community law. This would seem to be the only 
other alternative if British Judges in adherence to the doctrine of 
the sovereignty of Parliament refuse to follow Community law in 
preference to what they believe is conflicting United Kingdom 
legislation. It is possible of course that with the passage of time 
and the development of the European Community “ the legal 
concept of parliamentary sovereignty . . . may drift away into 
the shadowy background from which it emerged,” ™ but until 


14 Burmah Oil Co. v. Lord Advocate [1965] A.O. 76. 
t5 de Smith, loo. oft. at p. 614. f 
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that time comes we must find a way which will allow the doctrine 
of parliamentary sovereignty and the principle of the primacy of 
Community law to co-exist peacefully. The solution we have 
suggested, it is submitted, does exactly that."* * 


F. A. Truvpape.t 


1 F. M. Auburn in “Trends in Comparative Constitutions! Law '’ (19732) 

BMR R, which has just come to hand, suggests that one 
the primacy of Community law against futuro Acia of the United 

arliament would be for Parliament to legislate 
Me Ala oe tie Calc ea ek Datonee 
roe .W.R. 161 to argue that this can be done. There are four 
oriti which can be made of this view: (1) There is no authority for his 
view as Drybones was concerned with a statute already in existence when 
the Canadian Bill of Rights 1960 was enacted. (2) There is no reason why 
the construction adop by the Supreme Oourt of Canada in Drybones 
should a to British judges who function under an unwritten constitutilon— 
Sac e's opt Tha tin tae a 
statute is superior to any other United Kingdom statute and thet a later 
Sete Which ia Deonmistinit With an earlier ono ee oe oe 

repeals the former. (9): Thare: is 20 tee that the statute PEPR 
against future implied itself withstand a future statute which 
contained a ‘' notwi a ou taie"l ciate (4 grag eet 

possible that the British judges would follow the decision of h Court 
of Australia in the South-Eastern Drainage Board case (1080) 62 O.L.B. 608 
that the later statute impliedly repealed the earlier statute even though the 
later statute did not oon the words ‘ notwithstanding the provinons of 
‘The Real Property Act 1886''’ which the earlier statute required to be 


‘‘ expressly enacted '’ if the later statute was to the earlier one. As 
Evatt J. dail at p. 688 "In my opinion the ture of South Australis 
has plenary power to couch its enactment in any form it may choose. 
Tt cannot bo effectively commanded by a prior legllature fo express its intention 
in a particular. wa 


+ T un gratetl to Barry Nicholas, Professor of Comparative Law at Oxford, 
for some very useful suggestions and criticisms. The errors are my own. 

+ LL.D. (Karachi), u.a.(Oxon) of Gray’s Inn, Barrister; Senior Lecturer in Law, 
Monash University, Melbourne, Arstralla. 
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Law Commission: Pustissen Worxine Parre No. 42: 
Famy Prorrery Law 1971 


WuaTrver may be the practical result it will produce, the publica- 
tion of the Law Commission’s Working Paper No. 42 will be a 
landmark and possibly a turning-point in the development of family 
property law. Its influence is likely to be felt far beyond these 
Islands. The present writer had recent opportunity of observing 
the role it is beginning to play in the debates on matrimonial 
property law in some of the common law provinces of Canada. 

The Paper eschews the dangerous distortion which is inherent 
in the simplistic question: ‘‘ Separation or community of property 
between husband and wife?” This way of putting the problem 
ignores the elementary point that family property is not the same 
as matrimonial property, i.e. that the property rights of the children 
are inextricably linked with those of their parents. It also ignores 
the mutual impact of matrimonial property tnter vivos and the right 
of a surviving spouse in the estate and against the estate of the 
predeceasing spouse. But even if one disregarded all this, and 
concentrated one’s attention entirely on the property relations 
between the spouses, the question as put above would still be mis- 
leading because the choice open to the lawmaker is not capable of 
being defined in terms of a simple antithesis of two possibilities. 
There are many different variants of matrimonial communities: 
community of all assets, community of property acquired during 
marriage through work or thrift, community of these “ acquests ” 
coupled with community of pre-marital movable property, and 
innumerable hybrids. Much more important however, in addition 
to community and separation there is a third option: this has been 
and is being called by the Law Commission “‘ deferred community ”’ 
or (which is preferable) ‘ participation.” Under this system the 
property of husband and wife remains separate as long as the 
marriage continues to exist as a real union, i.e. as long as it has not 
been terminated by death or divorce or has (divorce or no divorce) 
irretrievably broken down. Even at that moment no single asset 
becomes the joint property of the spouses. There is no transfer of 
property. Instead there is an accounting operation: a calculation 
is made of the surplus of the value of the net assets each spouse had 
at the moment of termination or breakdown over what he or she had 
at the time of the marriage. These surpluses are aggregated, and 
then equally divided between the spouses or their estates. The 
crucial point is that out of the larger surplus (normally the 
husband’s) a balancing payment is made to the spouse having the 
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smaller surplus (usually the wife): it is this equalisation payment 
which represents the “‘ community ” or “* partnership ” idea in this 
system. Socially speaking, it will often be the housewife’s reward 
for the unquantifiable contribution ahe has made to the achievement 
of the surplus. This or something like it is the system which has 
been adopted in the Scandinavian countries, in Western Germany, 
in the Netherlands, in Quebec, and which has been proposed in 
Ontario, and this is the system favoured by the Commission and 
discussed in detail in the Fifth and concluding Part of the Paper. 

This very interesting analysis of a solution increasingly adopted 
in comparable countries abroad and particularly well adjusted to 
modern social developments does not however occupy more than a 
fraction of this comprehensive Working Paper (about one-sixth). 
It is preceded by a thorough-going discussion of the problems of 
succession which, as said above, are interwoven with those of 
matrimonial property im particular and of family property in 
general. This is true not only of the widow’s or widower’s rights 
in the event of intestacy (although the rules on intestacy take care 
of the problem in the large majority of cases): it is also true of 
her or his right to be protected against testamentary disinheritance. 
Here again, it is all too easy to be led astray by the temptation to 
force things into simple antitheses. It is of course true that the 
“ legal right of inheritance ’? can be contrasted with the existing 
system of “‘ family provision ’’—and to some degree it is quite 
rightly so contrasted in the Paper. A legal right of inheritance may 
give to the widow or widower an indefeasible quota in the assets left 
by the predeceasing spouse—the Scottish principle—or give to her or 
to him a compulsory pecuniary legacy—the German principle. Once 
the idea of the “ legal right of inheritance ” is accepted, the choice 
between these two possibilities becomes a matter of legislative tech- 
nique, closely connected with the system of administration of the 
deceased’s estates within which it is intended to work. What is 
much more important is that, even if a system of “ legal right ” 
was introduced, the present Jaw of family provision can, and, in 
the Commission’s convincing opinion, should, continue as a correc- 
tive, especially in cases of small estates. It should not only continue 
but, whatever happens about “‘ legal right,” be improved in a 
number of directions defined by the Commission in Part Three of 
the Paper. The Commission assumes that there will be no change 
in the present system of intestacy law—which is highly favourable 
to the surviving spouse—it does not “ favour legal rights of 
inheritance over any other system,” but it provides detailed material 
for a consideration of such a system if it was decided to introduce 
it. 

Its attitude to family provision is far more categorical. Among 
its reform proposals for the present law of family provision the most 
important is that powers of property regulation between the spouses 
and their children analogous to (though not identical with) those 
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now exercised by the court in the event of divorce, annulment and 
judicial separation (Matrimonial Proceedings and Property Act 1970, 
s. 4) should also be exercisable after a spouse’s death in family pro- 
vision proceedings. In particular this would mean that the matri- 
monial home, or the predeceasing spouse’s share in it, could be 
transferred by the court to a widow or widower disinherited by the 
will of her or his spouse. Equally—or more ?—important, the court 
should in these proceedings be able to grant to the survivor the con- 
tinued right to occupy the matrimonial home—under the present 
Matrimonial Homes Act 1967, s. 2 (2), the court can do nothing about 
occupation of the matrimonial home after the death of the owner- 
spouse, ‘‘ unless in the event of a matrimonial dispute or enstrange- 
ment,” a restriction obviously based on the unwarranted assumption 
that disinheritance occurs only m connection with a collapse of a 
marriage. In relation to succession the rectification of this legisla- 
tive error may be one of the most beneficial proposals in the Paper. 
The Commission rejects the idea of a legal right of inheritance for 
children, and—though this comes at first as a mild shock to anyone 
familiar with the general European tradition in the law of succession 
—the argument is convincing. To use legislation in order to safe- 
guard the descent of property in the family is a thought which does 
not fit mto our society. But of course this is acceptable only on 
the assumption that the law of family provision for the benefit of 
dependent children continues, whether or not a “ legal right ”’ of 
the surviving spouse is introduced. In fact, the Commission recom- 
mends a more extended definition of the ‘‘ children ” entitled to 
invoke the protection of the Family Provision Act and to remove 
all age limits and also any limit by reason of marriage. This would 
put an end to the antediluvian distinction made in the present Act 
between sons, married daughters and (presumably helpless) unmar- 
ried daughters. It should, however, be for serious consideration 
whether in connection with the power of the court to transfer 
property to a child after the death of a parent who has disinherited 
him or her something like the limit now to be found in section 8 (1) 
(a) of the 1970 Act should not be introduced, i.e. whether the court 
should have power to transfer part of the estate to a child over 
eighteen. 

The general impression left by the Third and Fourth Parts of 
the Paper is that there are, as it were, two levels of possible law 
reform: one which is very technical, very modest, very realistic, 
and, one feels or hopes to feel, very much within the range of 
practical possibilities: this is the reform of the law of family pro- 
vision recommended in minute detail by the Commission. The other 
level is much more ambitious, much more based on principle, and 
also more desirable as a step towards a rapprochement between the 
legal systems of Europe: this is the introduction of the “‘ legal right 
of inheritance ” for the surviving spouse. This may be difficult to 
achieve: the ideological resistances, especially the addiction of the 
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legal profession to ‘‘ freedom of testation ’? may prove too strong. 
One does however feel that the failure of this project would not be 
a major disaster. The reform of the law of family provision is very 
much more important that the introduction of the “‘ legal right.” 
It Parliament could be induced to accept the proposals in Part II, 
one would not too much hanker after the implementation of those 
in Part IV, however desirable they may in some cases be in the 
interest of justice. 

This co-existence of two “ levels ”?” of reform characterises not 
only the proposals on property and support regulation mortis causa: 
it permeates the inter vivos proposals as well, and—let us make no 
mistake about it—however necessary an improved body of family 
provisions law may be to eliminate injustices, as a measure of social 
reform that which the Commission has to say about property inter 
vivos is of very much greater moment. In this field, however, the 
“ realistic,” attainable, but also urgently needed level of reform 
is in the first two Parts of the Paper. These deal with the Matri- 
monial Home and with the Household Goods. Their relation to 
the proposals on “ participation ’’ or ‘‘ deferred community ” in 
the Fifth Part is, in terms of social policy, comparable to that 
between the proposals on family provisions and on “‘ legal right.” 
In other words: if Parliament could find the time to enact a statute 
implementing the Commission’s proposals in Parts I, I, and IG, 
English law would, in the question of family property, have achieved 
a measure of reform which, however modest looking, would im fact, 
though not in theory, have satisfied the postulates of social ethics 
underlying the very much more ambitious schemes of Parts IV and 
V as well. 

Parts I and II deal with “ family assets.” The present writer 
has pointed out elsewhere that the type of asset discussed by the 
Commission in Parts I and H (matrimonial home and household 
goods) (“ family assets ” from the point of view of purpose) consti- 
tutes the real problem of family property today. What is missing 
in the Commission’s proposals is any attempt to reform the law 
applying to liquid funds (e.g. a savings bank account) accumulated 
tor household purposes. Surely, the Married Women’s Property Act 
1964—which is a hopeless enactment—cannot remain the last word 
in this matter? If, at whatever may be the critical moment, cash 
has been set aside to pay the next mortgage instalment or to buy 
new furniture or to pay the next hire-purchase instalment on the 
ear, why should this be treated differently from the matrimonial 
home, the furniture or the car itself? 

Parts I and I{—the Matrimonial Home and the Household Goods 
—fill almost exactly one-half of the Paper’s 828 pages. To do justice 
to these detailed proposals is quite impossible. The analysis is most 
persuasive—in fact the present writer cannot remember ever having 
read as comprehensive and perceptive discussion of these problems 
as those contained in the pages of this Working Paper. Clearly the 
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matrimonial home had to be seen in two perspectives: that of 
“ occupation ” and that of “ ownership ” (i.e. beneficial ownership 
as between husband and wife—the proposals are not to have ‘ any 
immediate effect on the legal estate ”). Inevitably the Matrimonial 
Homes Act 1967 (which was a new venture into the unknown terri- 
tory) has proved to be in need of reform in a variety of directions.’ 
There is no space here to analyse the proposals, which are based on 
convincing reasoning, although the present writer fails to understand 
why the power of the court after a divorce to transfer a tenancy to 
the other spouse (which is to be extended from protected to council 
houses and flats and other lettings outside the Rent Acts) should 
stop short of properties with a rateable value above £400 in London 
and £200 elsewhere, Łe. above the Rent Act limits. The argument, 
borrowed from the Morton Commission, ‘‘ that it would be undesir- 
able to interfere with the rights of the landlord to this extent ” will 
not convince many people. As regards ownership, the Commission 
bas made an excellent case in favour of co-ownership by operation 
of law as against co-ownership as a result of registration. It has 
also rightly rejected a mere extension of the discretionary power of 
the court (ie. a “ rehabilitation ° of section 17 of the Married 
Women’s Property Act 1882) because this would perpetuate the 
present chaotic uncertainty, and, most important, it has rejected 
& mere presumption of co-ownership. Such correctives as a court 
should be able to apply are amply provided by the 1970 Act: the 
present writer is now convinced that this is the right approach. It 
is also much the most important proposal in the Report. ‘* Since 
for a great many families the home is the only substantial asset, co- 
ownership would, in effect, impose a form of community of sharing 
limited to the principal family asset.” Perhaps this is the most 
important sentence of the whole Paper. There are, of course, 
innumerable problems of detail. The most important is about the 
technical possibilities of protecting the spouse who does not have 
the legal title against dispositions by the spouse who has. Here 
certain possibilities are discussed—the fundamental one is registra- 
tion, but the Commission also envisages the possibility of the non- 
owning spouse obtaining from the court a vesting arder, and the 
requirement that the vendor of a home should be under en obligation 
to declare whether there was a spouse enjoying a beneficial right of 
ownership. This right would technically arise under what is to be 
called “a matrimonial home trust,” a new form of co-ownershbip 
which avoids the pitfalls of the provisions of the property law on 
trusts for sale. Neither spouse could without the consent of the 
other (or of the court) dispose of his share or enforce a severance— 
this new type of co-ownership would be neither tenancy in common 
nor joint tenancy, and consequently there would be no survivorship. 


1 Especially after the decision of the House of Lords in Terr v. Terr [1078] 
All B.R. 208. 
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The spouses could contract out of this, but only in writing, and only 
with legal advice, perhaps independent legal advice for each—the 
English equivalent of the notarial marriage contract abroad. Out- 
goings, ¢.g. mortgage interest, would remain the liability of the 
legal owner, but with a right of recourse against the co-owning 
spouse. The Commission takes the view that on principle co-owner- 
ship should extend to property owned before the marriage (which 
seems to be the right solution), but not to property acquired during 
marriage by gift or inheritance, a minor point on which one can 
have a different view. The acquisition by one spouse of a beneficial 
interest in the property of the other would be neither e gift for 
estate duty nor a voluntary settlement for bankruptcy purposes. 
Other proposals deal with the complicated situations which arise 
from the existence of several matrimonial homes at the same time, 
and—very important—from the problem of what to do with the 
proceeds of a matrimonial home after a sale. 

Regrettably, perhaps, the proposals of the Commission on 
household goods are restricted to the problems of use and enjoyment. 
These are admittedly more important than those of ownership, but 
since ownership problems can hardly be separated from the discus- 
sion of the rights of third parties (e.g. creditors) which are not 
covered by the Paper, it was perhaps inevitable that the Commission 
should leave this gap in its scheme. It is pointed out that (in 
contradistinction to the matrimonial home itself) household goods 
have little significance as far as the proceeds of a sale are concerned 
(though there may be exceptions). The most important aspect of 
ownership is not the enjoyment of the economic value of the goods, 
but the power physically to dispose of them by removing them from 
the matrimonial home. With this the Paper deals in detail, mainly 
by extending the protection of the non-owning spouse now enjoyed 
under the Matrimonial Homes Act from the home itself to its 
contents. To the family car this would apply with modifications. 
The implementation of the proposals on household goods may partly 
have to be postponed until those of the Crowther Committee on 
Consumer Credit have been carried into effect (Cmnd. 4596). 

No more than a very cursory survey of some of the main 
proposals of the Paper was possible in this Note. The Paper offers 
a rare combination of penetrating analysis and of practical and 
feasible recommendations. It shows that the at first sight baffling 
problems of family property law can be mainly sorted out through 
a series of measures, some of which may be technically involved but 
none of which is very revolutionary in substance. Many of the 
details are open to debate, but the contours of the reform are clearly 
delineated in the Paper. It is now very difficult to say anything new 
or original about the subject,—the discussion on the main principles 
is over. One hopes that its practical results will soon emerge. 


O. Kanx-Frronp. 
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ACTING WITH Common HUMANITY 

“ [All] nine ju who have been concerned with the instant 
case [sc. British Railways Board v. Herrington 1] in its various 
stages are convinced that the plaintiff’s claim ought to succeed; 
and, if I may be permitted to be candid, are determined that 
it shall. The problem of judicial technique is how best to 
surmount or to circumvent the obstacle presented by the 
speeches of Lord Hailsham L.C. and Viscount Dunedin in Addie 
v. Dumbreck * and the way in which those speeches were dealt 
with in the Privy Council m the com tively recent Australian 
appeal of Railway Commissioner v. ve Guinan i, PA 


Tue obstacle referred to by Lord Diplock was, of course, the insis- 
tence by the House of Lords and Privy Council respectively that an 
occupier of land could only be liable to a trespasser injured thereon 
if he injured him intentionally or acted in reckless disregard of his 
presence.* As is commonplace this restrictive approach has some- 
times been circumvented in the past by classifying the entrant as an 
implied licensee °—a technique which was viewed sympathetically 
by the House of Lords in the instant case but seen as being “‘ ripe 
for discard.” 7” Occasionally the obstacle has been surmounted by 
insisting that the partial immunity only applied to so-called ‘f occu 
pancy ” as opposed to “ activity ” duties ° or, as a variation, that it 
did not preclude the existence of a wider duty of care where there 
was some other relevant relationship subsisting between the parties 
beyond that of occupier and trespasser.° The former suggested 


l 1 All E.R. 749; [1072] 2 W.L.R. 587. 

2 [1929] A.C. 858. 

3 [1984] A.O. 1084; 1 All B.R. 897. 

4 [1972] 1 All B.R. 749, 787G per Lord Diplock. 

8 whole has BOR been comprehensively surveyed in North, Oooupiers' 
Liability (1971), Oba 


s Bee 6.9. Cooks v. imd Great Westem Toes of relong p] A.O. 2399; 
Lowery v. Walker [1911] A.O. 10 and of. wey Basontive 
Commissioner 


8 2 Be e.g. Videan v. British Transport Commission (1968) 2 Q.B. 650; [1968 
2 All B.R. 860; Kingsett v. British Railways Board (1 12 8.J. 6 
SPR was tho approach adopted by the trial Judge (Cairns J.) m the present 


9 af. Thompson V. Bankstown Municipal Council (1959) 87 C.L.B. 619; 
s v. Hydro-Electric Comemussion of Tasmania (1971) 45 A.L.J.R. 878. 

But in both oases the defendant was not the occupier of the land over which 
tho high tension electrio cables passed, and the plaintiff was, at most, a 
technioal trespasser on the pole itself at the time of injury. 
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limitation was unanimously rejected by the House of Lords,’ 
although Lord Wilberforce’s speech indicates that he, at least, was 
prepared to adopt the latter approach.” 
Agam the difficulty has been overcome by simply holding that 
the occupier had acted in reckless disregard of the trespasser’s 
. Hence in the present case the Court of Appeal so labelled 
the defendant Board’s conduct im failing to repair the dilapidated 
fence thus allowing the infant trespasser through onto the electrified 
railway line. The House of Lords was unable to agree with this 
conclusion or, indeed, with the assumption of the majority of the 
Court of Appeal that ‘‘ reckless disregard ’? meant simply gross 
carelessness. As befits a court now largely freed from the 
ahackles of precedent, the House preferred, rather, to restate the law 
in a way which was variously described as a ‘“ development ” of 
Addie’s case or a departure from it.1* Any change in the law has, 
however, been a strictly limited one stopping well short of a straight- 
forward adoption of the neighbour principle.* 
When is a duty owed? The general picture which emerges is 
that an occupier will owe a duty to a trespasser whose presence is, in 
the words of Lord Pearson, ‘‘ known to him or reasonably to be 


10 Cf. 1 All B.R. 749, 755% (Lord ; iad. at p. 7673 (Lord Morris); 
p. Pearson); p. 7764 (Lord oroe); p. 7070 (Lord Tina. 
11 Of. ıbid. at p. TT20 where i a‘ narcotic 
with the ier /trespasser tio ;" and at p. 774B where he hes 
the prmeciple t there is ‘‘ room, in to be carefully ed, 
oe duty of care." There is an obvious amaliy in 
's case (above, 8) His Lordship t to meet 


Quinlan note 8). 
Pe pointing ouk (st p: TI5D) that the Council only insisted that the 
tess was an ‘‘exolusive or com ive definition 
of the duty ” for ‘‘ so long as the relationship of occupier and trespasser is 
or cantinusa to be a relevant d tign of the relationahip between ths person 
who injures . and ihe is injured of. [1964] 1 B.R 
897, . Se also ete v. LE AR Commission (1971) 45 


Commissi f : 
E.R. 162 (P.0.) is difficult to reconcile with the reasoning in n. 

E rera bl a) N a Wire Bae Go. 0. J. Miller 

80 M.L.R. 458. See also Eroselsior Wire Rope Co td. V. Collan [1990] 

A.O. 404; Mourton v. Poulter [1990] 2 K.B. 188. 

Cf. [1972] 1 All B.R. 749, 784H, ‘' I think the word ‘ reckless ' in the context 

does not mean grossly negligent but means that there must be a conscious 

disregard of the consequences—. . . a sort of mens roa is i as & œn- 
dition of liability’’ per Lord Pearson. See also ibid. at p. 7 (Lord Reid); 

T16BE (Lord oroe). Lord Morris was of the opinion that the word 

(eee " envisaged positive conduct rather than inaction: of. ibid. at 

P- . 

14 Cf. ibid. at p. 1682H (Lord Morris), and p. 7784 (Lord Wilberforce). 

16 Cf. tbid. ab p. 757G (Lord Reid) and at p. 7860 (Lord Pearson). Lord Diplock 
found it unnecessary to decide whether Ade was being overruled: of. ibid. at 
p. 790 

16 Hence Lord Pearson, s.g. stressed that the occupier did not ‘‘ owe to the 
trespasser a duty to fake such care as in all the circumstances of the case is 


1 


reasonable . . .'': sbid. at B E Lord Wilberforce similarly ha Fe 
necessary to adopt a test “ than that of ' foresight of i 
of and a dednition of du more limited than that of ‘ the common 


duty of care’. ..": ibtd. at p. TI6G. See also Lord Diplock at p. T910. 
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anticipated by [him].’?*7 With characteristic precision Lord 
Diplock amplified the point by stating that whilst it was not, in his 
opinion, necessary to establish that the occupier actually appreciated 
the likelihood of a trespasser being present, it was nonetheless 
essential to show that he knew of the existence of facts which would 
have led a reasonable man to conclude that such presence was 
likely.1® There was, in other words, no general duty of inquiry and 
in this respect the trespasser remained in a less advantageous posi- 
tion than the lawful visitor. It is not clear to what extent the other 
members of the House may be taken to have agreed with both aspects 
of this refinement 7 or, indeed, whether the present position repre- 
sents a significant development in the law. Certainly there has been 
an appreciable development if actual knowledge of the trespasser’s 
presence was hitherto required. But in Commissioner for Railways 
v. Quinlan * the Privy Council apparently conceded that such 
knowledge could be imputed to the occupier if the trespasser’s 
presence was ‘‘ extremely likely.”?* To the extent that this is 
permissible and consistent with Addie’s case ** the development has 
obviously been far less marked. 

The nature of the duty imposed. Assuming that the ‘‘ duty ” 
hurdle is surmounted the trespasser still remains an ‘“‘ under- 
privileged neighbour ” * for the House of Lords was at pains to 
emphasise that the only duty owed to him was that of treating him 
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in a humane manner, or with common or ordinary humanity.” 
This particular form of words is presumably mtended to represent 
a half-way house between the two rejected alternatives comprised 
by the narrow “reckless disregard ”’ test, and the requirement, 
familiar elsewhere, of acting with reasonable care. The difficulty 
lies in attempting to ascertain what the words imply. 

Lord Diplock’s speech is again the most helpful on this point. 
In his Lordship’s opinion liability will depend, inter alia, on the 
occupier actually knowing “‘ of the physical facts in relation to the 
state of his land or some other activity carried out on it, which 
constitute & serious danger to persons on the land who are unaware 
of those facts.” ** Again there is no duty to inspect or survey but, 
given such knowledge, liability will be imposed if a reasonable 
humane man would have appreciated the danger *" and have taken 
steps over and above those taken by the occupier to enable the 
trespasser to avoid it. In the case of an adult a simple notice 
warning of the danger would normally suffice, whereas in the case 
of a child some further steps may well be required “ to convey to 
his infant inteligence that he must keep away.” 33 In the same 
vein Lord Morris emphasised that the occupier was not required to 
“ make surveys of his land in order to decide whether dangers exist 
of which he is unaware.” But once he was aware of the danger he 
was under a duty to take “‘ such steps as common sense and common 
humanity would dictate . . . to exclude or to warn or otherwise 
within reasonable and practicable limits reduce or avert [it].” * 
This insistence on knowing of the facts which constitute the danger 
again serves to distinguish the trespasser from the lawful visitor. 
In the nature of things the distinction is more likely to produce 
practical consequences where the injury stems from structural 
defects and the like, as opposed to activities carried out on the land. 

For Lords Reid and Wilberforce this limited requirement of 
acting in a humane manner also implied that one had to take into 
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account the resources of the individual occupier. According to 
Lord Reid, ‘“ an impecunious occupier with a little assistance at 
hand would often be excused from doing something which a large 
organisation with ample staff would be expected to do.” >% The 
justification advanced for this departure from the normal objective 
approach was that an occupier did not “ voluntarily assume a 
relationship with trespassers,” ** but had it rather forced upon him. 
The moral seems to be that if one must trespass then one ought, at 
least, to choose an occupier of substance. To this extent the plain- 
tiff in the present case was perhaps fortunate. Had he trespassed on 
the land of a less well-endowed member of the community the House 
of Lords might have found more difficulty in justifying a decision in 
his favour. 

It is, it is submitted, regrettable that the standard of conduct 
demanded of the occupier was not expressed in terms of the familiar 
requirement of acting with reasonable care. It seems that this was 
not done for a variety of reasons, but primarily in the belief that 
such a requirement would be unduly onerous to the occupier and 
unduly favourable to the trespasser." This, with respect, is by no 
means necessarily the case. The fact that the same form of words 
is used to determine liability to both lawful visitors and trespassers 
clearly does not mean that the two categories of entrants are being 
equated in any other respect. Lord Reid clearly recognised this point 
in McGlone v. British Railways Board,” an appeal to the House of 
Lords from Scotland where a trespasser is owed a statutory common 
duty of care. As his Lordship observed, the standard is a flexible 
one, and it may “‘ often be reasonable to hold that an occupier must 
do more to protect a person whom he permits to be on his property 
than he need do to protect a person who enters his property without 
his permission.” ** The reason advanced by Lord Wilberforce for 
rejecting what he termed “ the expedient of recoiling on the comfort- 
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able concept of the reasonable man ” was that this “‘ evades the 
problem by throwing it into the lap of the judge.” ** This is, of 
course, perfectly true, but the same criticism could, on the face of it, 
be levelled at the requirement of acting with common humanity. In 
both instances a background of case law is required to give meaning 
to the bare bones of the formula and, subject to the point made 
below, the decision as to whether the appropriate standard has been 
met is essentially a question of fact. If there is a difference of 
substance between the two approaches then it may lie in the possi- 
bility that the preferred formula permits of a greater degree of 
control by the appellate courts. As was indicated above, an occu- 
pier apparently cannot, as a matter of law, be said to have acted in 
a culpable or inhumane manner unless he knew both of the existence 
of facta rendering it likely that a trespasser would be present and of 
facts constituting a serious danger to him. Perhaps the underlying 
reason for adopting the ‘‘ common humanity ” test was that it was 
considered a more appropriate vehicle for building such limitations 
into the scope of the occupier’s liability. 

Independent contractors. Hitherto it has often been assumed 
that the relationship between an independent contractor and a per- 
son who is a trespasser on the land on which the contractor is carrying 
on his activities is simply governed by the neighbour principle.** In 
the instant case, however, Lord Pearson doubted obiter whether 
there was any major distinction between the occupier and other 
persons lawfully carrying out operations on his land. He presum- 
ably regarded the requirement of acting with common humanity as 
being equally applicable to both.** Lord Wilberforce’s speech may 
also be interpreted as giving a fair measure of support for this view 
for he stated that “ it would be absurd if there were one law for 
contractors doing work and another law if the occupier did the same 
work himself.”?** Lord Diplock, on the other hand, was more 
circumspect and preferred not to express a concluded opinion on the 
point. He observed, however, that the fact that the trespasser did 
not commit a legal wrong vis à vis the contractor was ‘‘ one possible 
reason in logic and in law ” for distinguishing between the two 
cases.*° On balance, therefore, the case seems to cloud rather than 
elucidate this issue. It may still be as profitable to argue that the 
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defendant contractor is not an occupier “° as to argue that the 
plaintiff was an implied licensee. All in all, one is left with the 
feeling that the House of Lords has wasted a timely opportunity, 
which may not be repeated, of clearing up several loose ends and of 
restating the law in a more acceptable manner.*! 


C. J. Murr. 


JupicaL Review AND ADMINISTRATIVE DIBCRETIONARY POWERS 


To publish a note on a unanimous and eminently reasonable decision 
of the Court of Appeal, affirming a unanimous Divisional Court, on 
a matter of no great public importance, is not obviously justifiable. 
Nevertheless, the judgments in the Court of Appeal in R. v. Barnet 
and Camden Rent Tribunal, ew p. Frey Investments Lid.’ are of 
unusual interest in so far as they touch on a difficult problem of 
administrative law—the circumstances in which the exercise of an 
administrative discretionary power ought to be held to be invalid 
because the competent authority took irrelevant considerations into 
account or failed to take relevant considerations into account. 

In the Barnet and Camden case a local authority, purporting to 
exercise its powers under section 72 of the Rent Act 1968, referred 
twenty-two tenancies to the rent tribunal. Apparently most of the 
tenants had not encouraged the council to initiate a reference; and 
it was doubtful whether the tribunal would in fact reduce the rents. 
The landlords, relying on the authority of the Block Reference case 
(R. v. Paddington and St. Marylebone Rent Tribunal, ew p. Bell 
London and Provincial Properties Lid.*), applied for an order of 
prohibition, contending that the reference was invalid because the 
local authority had taken irrelevant considerations into account (the 
landlords’ refusal to permit inspection of other premises which were 
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not being referred to the tribunal; and representations by a local 
pressure group) and had failed to take relevant considerations into 
account (the views of the tenants; and the question whether there 
was any real likelihood of the rents being reduced). The court held 
(1) that the council had not been swayed by irrelevant considerations, 
nor had it disregarded relevant considerations; (2) that in any event 
the proper tests to be applied in order to determine the validity of 
the reference were whether the local authority had acted in good 
faith and not capriciously or vexatiously, rather than whether it had 
deviated from the path of relevancy in arriving at its decision; and 
(8) that the reference was valid, inasmuch as the council had given 
careful consideration to the particular circumstances of the indi- 
vidual tenancies and had an arguable case for their decision. The 
Block Reference case could be supported only as an illustration of 
a capricious reference * not preceded by a consideration of the 
merits of the individual cases. It could not sustain any general 
proposition to the effect that a local authority was not entitled to 
act against the wishes of the tenants. 

Rejection of the “ relevant considerations ” test as the criterion 
of validity in this context was expressed emphatically by Stamp 
L.J., and more tentatively by Salmon and Edmund Davies L.JJ.‘* 
Three reasons were given for not applying it: such a test would be 
too burdensome for the local authority, which had only limited 
powers to require the production of relevant information; the courts 
ought to be slow to interfere with the exercise of an ostensibly 
unfettered discretionary power vested in a local authority; and the 
exercise of that power, unlike a licensing power, did not directly 
affect the rights of the individual, for the tribunal could simply 
dismiss a misconceived reference. 

The cumulative weight of these factors may have been irresistible 
in the light of the special facts of the case. If, however, the legal 
analysis adopted is viewed in isolation from its particular context, it 
may further obfuscate this already confusing area of the law. What 
it does is to underline the point that, as a general rule, the test of 
relevancy is material only in so far as the considerations taken (or not 
taken) into account actually affect or must be presumed to have 
affected the quality of the administrative decision. Here the quality 
of the administrative decision itself was unexceptionable, and it 
would have been better if the court had said plainly—and the point 
was hinted at in Edmund Davies L.J.’s judgment "—that, for this 
reason, the decision ought to stand even if the local authority had 
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taken an irrelevant matter into account or overlooked a relevant 
matter in the course of arriving at it. Precedent can be found for 
such en approach,’ and if it had been adopted it would have been 
unnecessary for the court to doubt the materiality of Lord Greene 
M.R.’s well-known dictum in the Wednesbury case." 

Most of the case law is at least compatible with the formulation 
just suggested, though the welter of decisions on “ irrelevant con- 
siderations ”? defies attempts at accurate classification, One can 
perhaps segregate those cages where an authority has purported to 
do something which could in no event fall within its legal compe- 
tence—t.g. attaching invalid conditions to the grant of a licence,* 
making exorbitant payments out of local funds.® In such cases to 
say that the authority took irrelevant considerations into account is 
merely to describe or explain how it came to act ultra vires. Then 
there are the cases where judicial examination of the facts, including 
the grounds on which the authority’s decision was based, reveals 
that the authority has acted in a way that beara no sufficient 
relationship to the power on which it has relied, though in some of 
those cases it might have lawfully acted in the same way (e.g. by 
refusing a licence, or making discretionary payments out of local 
funds, or refusing to refer a complaint to an investigating commit- 
tee 1°) had it been guided by proper legal principles. In these cases 
the vitiating factor removing the decision from the allotted area of 
power is not so much the intrinsic nature of the authority’s decision 
as the causal connection between the taking of irrelevant considera- 
tions into account (or a failure to take relevant considerations into 
account) and the decision itself. 

In the types of cases embraced within these categories, the courts 
are concerned with the substantive quality of the end-product. In 
another class of case the courts are concerned at least as much with 
form as with substance. If a statutory tribunal is required to give 
written reasons for its decisions, and includes among its reasons for 
a decision legally irrelevant material, the courts may hold that it 
has perpetrated an error of law on the face of the record or even 
exceeded its jurisdiction; members of the tribunal will not be 
allowed to contradict the record, though the courts have a margin 
of discretion in deciding whether to set aside a determination which 
incorporates a mixture of valid and invalid reasons or grounds. 
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Finally (though this catalogue is far from being exhaustive), 
there are cases where a legally relevant factor has been disregarded 
or an irrelevant factor has been considered in the process of arriving 
at an administrative decision but where there is nothing to show 
that the defect had any effect at all on the decision itself. if 
irrelevancy is an autonomous head of abuse of power, its conse- 
quences may have to be considered in this class of case also. On 
grounds of common sense, such a defect should normally be ignored. 
There will, however, be cases where a person aggrieved by non- 
compliance with a procedural requirement will be entitled to have an 
administrative decision set aside although he may have no other 
ground for complaint except that the decision was adverse to his 
legally recognised interests. Examples of vitiating procedural 
defects ** are failure to observe a statutory duty to consult a 
prescribed body or person, and refusal to listen to relevant evidence 
where there is an implied duty to comply with natural justice. 

These comments have tended to emphasise rather than resolve 
the difficulties inherent in the amorphous concept of irreleyancy in 
administrative law. But the difficulties have been glossed over too 
often to be disposed of by a few general remarks. And cutting 
across the problems adumbrated in this note (and in the Barnet 
case) there are others. For instance, when questions of causation 
arise, what degree of causal connection between the consideration 
of irrelevant factors or the disregard of relevant factors, on the one 
hand, and the quality of a discretionary decision, on the other, must 
normally be established? ° (In general, the effects of disregarding 
relevant factors will lie in the realm of speculation.) How ought 
one to define the interrelationship between irrelevancy and improper 
purpose as heads of invalidity ? 14 What does one mean by bad faith, 
and why should it be placed in a class of its own? Has English 
administrative law perhaps evolved over-sophisticated categories of 
abuse of discretion and then neglected to clarify them properly? 
The answers are for a monograph, not à case note. 


S. A. DE Samora. 
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IMPLIED AUTHORITY 


THe decision of the Court of Appeal in Burt v. Claude Cousins & Co. 
Lid.’ reflects a new precision in judicial analysis and terminology in 
the law relating to agency, which within the last decade has emerged 
in a number of cases, but is as yet by no means consistently adhered 
to. The facts of the case: after negotiations for the purchase of a 
property had been broken off, the prospective buyer—unable to 
recover his deposit from the estate agent, who had gone into liquida- 
tion—sought instead to recover the sum from the vendor on the basis 
that the estate agent had received the deposit as agent for the 
vendor. The plaintiff succeeded. The court, by a majority of two 
to one, held that the estate agent, who was expreasly authorised to 
introduce a prospective purchaser, was thereby also impliedly 
authorised to take a pre-contract deposit. 

Implied authority. Nothing having been said about the taking 
of a deposit, the question whether terms to that effect could be 
implied in the agreement between vendor (as principal) and agent 
was one of construction.? The court ? took the view that it is com- 
mon practice and established usage for estate agents to accept pre- 
contract deposits on the vendor’s behalf and that the taking of a 
deposit is reasonably and ordinarily incidental to the agent’s task 
of promoting a contract with a prospective purchaser. From these 
two factors authority to receive the deposit in the present case could 
be inferred, for the vendor must be taken to have employed the 
agent on terms on which such an agent is usually employed ‘ and as 
will enable the agent to do what is reasonably incidental to the 
execution of his task." 

Ostensible authority. There are in Burt v. Cousins dicta to the 
effect that in addition to implied authority the agent also had 
ostensible authority to take the deposit. These statements were 
prompted by a consideration of earlier cases involving similar facts, 
in particular Ryan v. Pikington,’ where the judges described the 
estate agent’s authority as both “ implied’? and “ ostensible.” 
However, there is an important distinction between that earlier case 
and the present one. In the former decision the two epithets were 
used as if synonymously applicable to the same kind of authority. 
In the present case their Lordships stressed that two distinct kinds 
of authority are involved, although in certain cases they may co- 
exist. In the court’s view Burt v. Cousins itself was such a case. 
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As pointed out above, the fact that the taking of a pre-contract 
deposit on behalf of the vendor accorded with established practice 
meant that vis-à-vis the principal/vendor there was an implied 
authority to take the deposit. However, that same fact gave rise 
also to ostensible authority vis-à-vis the prospective purchaser, for 
by employing an agent of that type the vendor held him out “ as 
having such authority as is within the normal scope of that employ- 
ment.” 8 This new approach,® which clearly distinguishes the 
factors giving rise to authority from the kinds of authority to which 
they do give rise, is found so far in only a small number of decisions. 
An example is Hely-Hutchinson v. Brayhead,’® where it was held 
that the board of directors of a company, who over a period of time 
acquiesced in their chairman’s acting as de facto managing director, 
thus by their conduct impliedly authorised him to make certain 
contracts which he had no express authority to enter into. That 
same conduct gave rise to ostensible authority vis-d-vis third parties, 
for it amounted to the board’s holding out their chairman as having 
the power to enter into such contracts without their consent.” 
Tappenden v. Artus + demonstrates the same approach. The Court 
of Appeal held that—tfailing express contrary terms in the agree- 
ment—the hire-purchaser of a car had implied authority to create a 
repairer’s lien which was effective as against the owner, because the 
execution of repairs was reasonably incidental to the purposes of the 
bailment. The court took the view that vis-d-vis the third party, 
i.e. the repairer, that same situation gives rise also to ostensible 
authority, for, by allowing the bailee to appear in possession as a 
hire-purchaser, the owner holds him out as someone having the 
powers normally incident to a hire-purchase agreement, including 
the power to repair and create a repairer’s lien. Thus, if for some 
reason implied authority were excluded, e.g. because there is an 
express prohibition in the agreement, then the repairer could none- 
theless succeed on the basis of ostensible authority, provided he 
knows the bailee is a hire-purchaser and provided, of course, he is 
ignorant of the internal express prohibition.” 

Interrelation of implied and ostensible authority. Having stated 
that ostensible authority could—and in the present case did— 


8 pon 9 All B.R. at p. 8190. 

9 Of. Megaw L.J. commenting (bid. at p. 6238F) on Ryan v. og SA SE 
the suthority . . . was such as would today, when there has boon furthor 
definition of the terms ‘ actual,’ cs and ‘ ostensible,’ be described 
as implied authority ’’ (em is supplied) 

11 resting their decision on implied authority the Court of Appeal 
confirmed the view of the judge at first instance that the facta might give 
tise also to ostensible authority. Ibid. at pp. 108B, 106F. 

12 [1988] 8 All B.B. 218. 

13 Albermarle Supply Co. v. Hind ue toes) E. 807; aiid sas: tho ee 
of that case in Tappenden v. A 968] 8 All B.R. at p. X18H. + should 
be sbressed. ihat in Toppenden Yi -rius there was implied (i.e. actual) 
acer a a erefore not necessary bo resort to ostensible suthority 
(1bıd. at p. . $ 
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coincide with implied authority, their Lordships nonetheless rested 
their decision in Burt v. Cousins firmly on the latter only. This is 
in accordance with principle. Once implied (ie. actual) authority 
has been established it follows that acts done within that authority 
will bind the principal. In such a case it is therefore irrelevant for 
the decision that the facts may give rise to ostensible authority as 
well. It is only where there is no actual authority (whether express 
or implied) that ostensible authority—as a second string to the 
bow—will have to be brought into play.™* Hence Lord Denning, 
who had rejected implied authority ** quite consistently, then pro- 
ceeded to consider ostensible authority.1° Hence also their Lord- 
ships’ insistence that Ryan v. Pilkington,!" despite certain dicta 
in that case to the contrary, was in truth decided on the basis of 
implied authority.1* For, although it would have made no difference 
to that particular decision whether one or the other kind of autho- 
rity was relied upon, in strict principle there is no room for the 
application of ostensible authority so long as there exists actual 
authority to do the act in question. 

Relevance of distinction. The precise differentiation between 
implied and ostensible authority will be of practical significance 
in the following kind of situation: 

Assume that in the case under discussion, unknown to the 
purchaser, the vendor had expressly prohibited the estate agent from 
taking a deposit.1® In such a case authority to receive the deposit 
could not be implied, for as a matter of construction one cannot 
imply what is expressly excluded. It would follow that the agent 
when taking the deposit was acting in breach of his agreement with 
the vendor/ principal, notwithstanding usual estate agents’ practice 
to the contrary. Considerations of this kind, however, would not 
suffice to answer the question whether the purchaser can succeed 
against the vendor. For although he is unable to recover his deposit 
on the basis of tmplied authority, he might nevertheless succeed on 
the basis of ostensible authority, i.e. on the ground that the vendor 
held out the agent as having the usual powers of an estate agent. 
And whereas the special agreement between vendor and agent will 
exclude a contrary implied authority irrespective of whether the 
purchaser knows of it or not, it will not exclude ostensible authority 


1t It ws for this reason that in Hely-Hutchinson v. Brayhead and Ta on v. 
Artas (notes 10 and 12, supre) the Court of Appeal based their decision on 
sate authority while acknowledging that ostensible authority might exist 
at same time. 


17 [1959] 1 All H.R. 699. 
18 [1971] 9 All E.R. at pp. 617F, 619B, 628K. 
10 So rais J. (ag he thon was) in Goding v. Fraser 1966] 8 All E.R. 284, 
A: fs teed ee ones vendor from making 
such bargain as he would wish wi the estate agent as to how and by whom 
any deposit should be held, and in particular (if he so preferred) from arrenging 
that the deposit be paid into the hands of his solicitor or of himself.” 
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unless the purchaser is aware of the express prohibition.” However, 
ostensible authority, too, will be excluded where such special terms 
which are inconsistent with actual authority are brought to the 
purchaser’s notice, as, 6.g., where the agent expressly acknowledges 
that the deposit has been received by him “ as stakeholder.”? This 
was the position in a more recent decision of the Court of Appeal, 
Barrington v. Lee.™ 

Similarly an express prohibition to create a lien in a hire-purchase 
agreement will exclude an implied authority to do so *; but where 
the repairer can rely on ostensible authority, such internal exclusion 
of actual authority will not affect him, provided he has no knowledge 
thereof.” It is submitted that these principles must apply not only 
where the exclusion of an actual authority is brought about by a 
limiting term in the agreement, but also where it is the result of the 
determination of the agreement itself. Bowmaker v. Wycombe 
Motors,** a decision of the King’s Bench Division, is frequently 
relied upon for the proposition that no lien can arise if the agreement 
is terminated before the goods let under the agreement are delivered 
for repair. But in the light of the interpretation of that case by 
the Court of Appeal * this may no longer be acceptable as the true 
ratio decidendi of the decision and it is likely that “ today, when 
there has been further definition ” of the relevant terms,” a court 
would adopt a different approach in that case: to say that the 
determination of the agreement also determines the hirer’s autho- 
rity ** is to speak of actual authority (express or implied) only. 
There remains the question of ostensible authority. Should the 
court find that the owner by his conduct held out the hirer as 
possessing the powers usually incident to a hire-purchase agreement, 
then the determination of the agreement of which the repairer is 
ignorant will not affect him and will not deprive him of his lien 
as against the owner. 

The proposition that the principles of agency, as now understood 
by the courts, apply to cases of determination is not entirely without 
judicial support. Botemaker can be reconciled with this approach 


deposit as agent of the vendor, and that such © may therefore give rise 

i understood as beween ane and 

agent—as would be the case where the vendor knows that it is this particular 

Be eee DNN seers A depot as sae Dalder ai Iha pee cena 

stago) and/or may give rise to ostensible authority (unless contrary terms are 
‘s notice—as 


brought to the would be the case where the agent 
expressly acknowledges the receipt “as stakeholder '’). 

2 Ta; v. Artus [1988] 3 All B.R. at p. 28B. 

23 See note 1d, supre. 

mM ] 2 All H.R. 118 

35 below. 

28 Bee note 10, sepre. 

at (1046) 2 All B.R. at pp. 115H, 116F, H. 
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if the decision is regarded as involving a consideration (and rejection) 
of not only implied but also ostensible authority; and it is precisely 
this interpretation which the case has received by the Court of 
Appeal in Tappenden v. Artus.™ 

Incrip Patient. 


DAMAGES FOR PRE-CONTRACT EXPENDITURE 

Tue ordinary method of compensating a plaintiff in an action for 
breach of contract is to put him in the position he would have been 
in if the contract had been performed by giving him the “ value ” 
of what the defendant promised to confer on him—his expectation 
interest. The court may, on the other hand, seek to put him in 
the position he would have been in if he had never entered into a 
contract with the defendant by restoring to him those expenses 
incurred in reliance on the defendant’s promise to perform—his 
reliance interest. The English courts have paid little heed to the 
difficulties created by these alternative modes of compensation.? 
It is to be regretted therefore that in a recent case in which such 
difficulties were very much to the fore, the Court of Appeal did not 
see fit to reserve judgment and more fully to consider the questions. 

The facts of Anglia Television v. Reed? were simple. The 
plaintiff television company with the intention of mounting the film 
production of a play sought to engage Robert Reed, an American 
actor, for the main part. For the purposes of the production they 
incurred expenditure to the extent of some £2,750 including fees for 
a director, designer, stage manager and supporting artists. The 
contract between the plaintiffs and the defendant Reed was made, 
but a few days later the actor found that he was unable to come 
to England and he repudiated. In an action for breach of contract, 
the plaintiffs claimed not for loss of profits (their expectation 


48 [1068] 8 All B.R. at pp. 219D-2a0A. Altho in Bowmaker the term 
' ostensible authority '' is not mentioned, Diplock L.J. explains that a e 
from that case whi in his view summarises " the true ratio dsoidand. of the 
cases "' p: SIUE Gonoemna in fect nokon] implied but also ostensible autho- 
rity [pp. , 0A). It should be noted that ie Gre, diese cantergreting 

in 


; interpre 
Bowmaker in terms of lawful possession (letter P) is immediately followed by 
the sentence '' but there is a passage... ich summarises . . . the true 
ratio deoidendi of the cases '’ (emphasis supplied), which sentence introduces the 
uotation and its explanation as described above. 

1 only important case prior to 1971 in which the relationship between tho 
two measures wes fully considered was Cullinane v. Britesh ‘' " Manu- 
facturing [1054] 1 Q.B. 902; but the ing there was hardly satisfactory, 
seo Macleod ] J.B.L. 16. In contrast, in the U.8.A. the problem has 
received extensive treatment: see, especially, Fuller and Perdue (1986) 46 
Yale L.J. 52, 878, and Corbin on Contracts, paras. 1081-1088. 

2 [1972] 1 Q.B. 60. 
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interest) which was speculative, but for their wasted expenditure of 
£2,750 (reliance interest). The Court of Appeal unanimously 
upheld the award by Master Elton of that sum despite the objec- 
tion that all but £854-65 of the expenditure was incurred before 
the contract between the plaintiffs and the defendant was made. 
Lord Denning M.R. with the concurrence of Phillimore and Megaw 
L.JJ., reached that conclusion on the basis of the following propo- 
sitions: (1) in an action for breach of contract the plaintiff may 
elect between a claim for lost profits and a claim for wasted 
expenses ?; (2) “‘ if the plaintiff claims the wasted expenditure, he 
is not limited to the expenditure incurred after the contract was 
concluded. He can claim also the expenditure incurred before the 
contract, provided that it was such as would reasonably be in the 
contemplation of the parties as likely to be wasted if the contract 
was broken.” * Three questions arise for consideration. 

(1) Should the plaintif have the right to elect between his 
reliance interest and his empectation interest? The principle of 
election is stated broadly without qualification and yet concealed 
behind the question is a policy issue of fundamental importance. 
Tf the plaintiff is allowed recovery on the basis of his reliance interest 
the award will seek to put him im the position he would have been 
in if the contract had not been made. He may as a result be put 
in a better position than if the defendant had performed his contract. 
He may, in short, be able to protect himself agninst the consequences 
of having made a bad bargain. It may be sought to defend this 
result on the ground that it does not lie in the mouth of a person 
who has broken his contract to complain if the plaintiff is put in 
the position he would have been in if he had not entered into a 
contract with the defendent.” But this view involves, by implica- 
tion, a punitive consideration. The opposing view, that a plaintiff 
should never be put in a better position than if the contract had 
been performed, seems to be more consistent with the doctrine of 
compensation. If this latter view were to be preferred then the 
principle of election enunciated by Lord Denning M.R. would be 
subject to the qualification that recovery of reliance interest 
damages should not exceed the value of the expectation.* 

(2) Should pre-contract eapenditure form part of the reliance 
tnterest award? Having allowed the plaintiff to elect between the 
reliance and expectation interests, Lord Denning M.R. decided 
that an award of reliance interest damages might include pre- 
contract expenditure.’ This is, with respect, a doubtful proposition. 
The measure of damages so envisaged would not put the plaintiffs 


3 Ibid. ab pp. 683H-B4A. 

4 Ibid. ab p. B4B. 

5 Mayns and MoGragor on Damages (1%h ed.), para. 25; of. Lord Denning M.R. 
in Anglis Telacuion v. Read, supra at p. : 

* This is the position taken in the U.S.A. (Restatement of Contracta, pare. B83) 
and W. Germany (BGB, arts. 129, 179, 307). 

7 [1672] 1 Q.B. 60, MGD. 
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in the position they would have been in if the contract had not 
been made, for the expenses would still have been incurred. The 
expenses were incurred not in reliance on the defendant’s promise to 
perform—they were incurred merely in the hope that agreement 
with the defendant would be secured. There was indeed no causal 
connection between the loss (the wasted expenses) and either the 
making of the contract or its breach. In the United States of 
America these theoretical objections have proved decisive: all 
attempts to recover pre-contract expenditure (where there was no 
special agreement binding the defaulting party to pay) have failed.* 

Now it may be conceded that dogmatically to insist that there 
may be recovery of expenditure incurred only from the moment 
that the contract was complete may lead to artificial results. If 
the parties have clearly reached agreement on the substance of the 
contract and all that remains is for their legal advisers to draft and 
execute the contract, it would be unfair to the plaintiff to disallow 
a claim for expenses incurred at this stage.” On the other hand, 
the doctrine of restitutio in integrum which lies at the heart of the 
reliance interest award surely dictates that while a contract is still 
being negotiated a party who incurs expenditure does so at his own 
tisk. Perhaps the best solution would be for the reliance interest 
award to comprise those expenses incurred as from the time when 
there was substantial agreement between the parties. 

Authority for recovery of pre-contract expenditure as part of the 
reliance interest is alight. Compensation in this form has been 
awarded only in cases of sale of land where a vendor has failed to 
complete. Lord Denning M.R. purported * to find support for 
his principle in one recent decision within this area, Lloyd v. 
Stanbury. In that case Brightman J. had considered that there 
was authority for awarding damages for two categories of pre- 
contract expenditure: ‘ (1) the legal costs of approving and exe- 
cuting the contract and (2) the costs of performing an act required 
to be done by the contract... .’? 7” There is no authority for the 
second of these two categories, and there is a clear dictum against 
it23 As regards the first, the disappointed purchaser has indeed 
recovered the expenses of executing the contract.“ But this one 
exception would come within the modified principle advocated 
above: the contract could not be nearer completion; there exists 
substantial agreement between the parties. 


8 Gee 92 Am.Jur. 2d 936-997: 17 A.L.R. (2d) 1814-1816; Corbin, op. cit., para. 


0 This is ially the case where agreements are mado ‘‘ subject to contract." 

10 71972) 1 QB, ad, 640-D. 

L.B. 588. 13 Ibid. at p. bF. 

13 Per Tindal C.J., Hodges v. Earl of Litehfeld (1885) 1 Bing.N.C. 402, 498. 

14 Hanslip v. Padwiok ey 5 Ex. G15. The costs of investigating title have 
always been allowed (ibid. at p. 624) but the rale would seem to refer to 
investigation of title in the classical 10th-cen' sense which invariably took 

laos after the contract. I am indebted to Mr. 3. M. Cretney of Exeter 
lege, Oxford for the point. 


426 THE MODERN LAW REVIEW Vor. 85 


(8) Should pre-contract ewpenditure form part of the ewpectation 
interest award? It does not follow from the analysis above that 
the plaintiff may never recover compensation for his wasted pre- 
contract expenditure. Where the measure of damages is based on 
the plaintiff’s expectation interest, calculation of his loss of profits 
will take into account expenses necessarily incurred in earning that 
profit..4 For such purpose it would seem unreasonable to exclude 
consideration of any overheads and other expenses which, though 
related to the profitable transaction, were actually incurred before 
the contract..¢ But the question remains whether the plaintiff 
should be allowed, as in Anglia Television v. Reed, to recover such 
expenditure without there being evidence that he would have made 
a net profit on the transaction. If the answer is in the affirmative, 
it would then be possible for the plamtiff to be put in a better 
position than if the contract had been performed. As observed 
above," this is a solution to be avoided. Pre-contract expenditure 
within the contemplation of the parties should be recoverable as 
part of the expectation interest, but only if the plamtiff would have 
made a net profit on the transaction. 

The award in Anglia Television v. Reed is unsatisfactory in that 
it is consistent neither with reliance interest compensation nor with 
expectation interest compensation but reveals an unhappy confusion 
between the two. 

A. I, Oaus. 


SLAYING a TESTATOR 


Lusan Myra Gors struck her husband a single blow on the head 
with a domestic chamber pot with the result that he died ten days 
later. The deceased had made a will in favour of his wife, so that 
the tragic, if bizarre, circumstances of his death made it necessary 
for Pennycuick V.-C.1 to consider the extent of the rule that “a 
man shall not slay his benefactor and thereby take his bounty.” * 
Tt is well established that a sane murderer cannot take any benefit 
under his victim’s will. It now seems equally clear that he cannot 
take any benefit under his victim’s intestacy.* On the other hand it 


13 Damages for the expectation interest may be assessed on the basis of either 
(i) “* gross "’ ts on the transaction (i.s. withont deducting for expenses) 
or (ii) ‘net '” profits (i.s. after deducting for expenses) plus reliance interest 
expenses: see Corbin, op. oit., paras. 1 , 1086, and T. O. Industrial Plant 
v. Robert's Queensland [10964] L.R. 1063, 1001. 

16 a.g. same overheads may be in the nature of continuing expenses. 


17 p, 424, 

1 Re Gilos S WLR: 640. 

2 Per i J. in Re Hall [1914] P. 1, 7. 

3 In Re Sigsworth [1085] 1 Oh. 99, Clauson J. preferred the views to this affect 
G by ETT L.J] in Cleaver v. Mutual Reseros Fund Life Association 
oa] 1 Q SIAT ae PATHOL d D Ra t OU T e ie to 
the view of Joyce J. in Re Houghton [1915] 2 Ch. 178, that the rule of public 
policy could nob contravene the pomtive provisions of a statute in the shape 
of the Administration of Estates Act 1908. 
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has been held that the rule has no application where the killer was 
insane.‘ In such a case a verdict of “ guilty, but insane,” or the 
more modern “ not guilty by reason of insanity,” both amount to 
an acquittal. However, the position where a potential beneficiary 
has caused the death of his potential benefactor in circumstances 
not amounting to murder has remained uncertain. In Re Hall * the 
Court of Appeal held that the rule applied to a case of manslaughter. 
The circumstances of the manslaughter in that case do not appear 
from the report, but no attempt was made to differentiate between 
the effect of different kinds of manslaughter.° No such attempt has 
been made until Re Giles, 

Mrs. Giles had pleaded not guilty to murder, but was convicted 
of manslaughter through diminished responsibility, and was “ sen- 
tenced to detention for hospital treatment ’’ under section 60 of the 
Mental Health Act 1959. It was contended on her behalf that the 
principle only applied to a crime deserving of punishment or carry- 
ing a degree of moral culpability. However, Pennycuick V.-C., 
while accepting that the sentence was remedial rather than punitive 
in nature, held that she was disqualified from taking any benefit. 
He said *: ‘‘ The answer, certainly in this court, is that neither the 
deserving of punishment nor carrying a degree of moral culpability 
has ever been a necessary ingredient of the crime the perpetrator of 
which is disqualified from benefiting under the will or intestacy of 
the person whom he has killed.” 

At first sight this statement seems wide enough to cover not 
only all forms of manslaughter, but any crime which happens to 
cause the death of a potential benefactor. However, he had already 
pointed out that the word “ felony ” was used in various earlier 
judgments, and he thought it was so used to denote what were in 
former days ‘* the two species of culpable homicide, namely murder 
and manslaughter.” è Moreover, while refusing to analyse the 
grounds on which the courts had established the rule, he said later, 
that, “ It is sufficient to say that the rule has been established and 
that the deserving of punishment and moral culpability are not 

necessary ingredients of the type of crime to which this rule applies, 
that is, culpable homicide, murder or manslaughter.” ° 

While this statement may eliminate the possibility of excluding 
from the purview of the rule manslaughter based on negligence, it 
does at least imply that where death results from other lesser crimes, 
the rule will not apply. The most important of these in practical 
terms is that of causing death by dangerous driving,’° though there 

4 Re Pitts [1981] 1 Ch. 546. 
afa Beaterd v. Royal Insurance Oo. Lid. [1988] A.O. 586, Lord Atkin 
concluded that it was not manslaughter by ligence. In that events there 
was no necessity to draw a distinction between 4 kinds of manslaughter. 
r fier] 8 W.L.B. 640, 6485. 


? Ibid. at p. 648 (my italics). 10 Road Traffic Act 1960, s. 1 
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has been speculation as to whether or not the rule applies to more 
trivial offences, including even statutory offences of strict liability. 

Many earlier statements are wider, and indicate that the rule is 
based upon the principle of public policy that no criminal can retain 
a benefit which accrues to bim from his crime. Thus in Re 
Crippen,™ a case of murder, Sir Samuel Evans P. said: ‘‘ It is clear 
that the law is, that no person can obtain, or enforce, any rights 
resulting to him from his own crime; neither can his representative, 
claiming under him, obtain or enforce any such rights. The human 
mind revolts at the very idea that any other doctrine could be 
possible in our system of jurisprudence.” 

This principle has also been applied in respect of contractual 
rights accruing to a person or his estate, and it is in this context 
that the fullest consideration of the reasons underlymg the principle 
is to be found. In Beresford v. Royal Insurance Co. Ltd. Lord 
Atkin examined the reasons given in the various authorities,“ and 
noted that in the case of testamentary gifts it appeared to be 
immaterial whether the criminal knew or not of the intended gift. 
He concluded +: 

“ I think that the principle is that a man is not to be allowed 
to have recourse to a Court of Justice to claim a benefit from 
his crime whether under a contract or a gift. No doubt the rule 
pays to the fact that to hold otherwise would in some 
cases offer an inducement to crime or remove a restraint to 
crime, and that its effect is to act as a deterrent to crime. But 
apart from these considerations the absolute rule is that the 
courts will not recognise a benefit accruing to a criminal from 
his crime.” 

Is it appropriate that such a principle should be rigidly applied 
at the present time? Doubts have been expressed on more than one 
occasion in cases concerning contractual rights. Indeed in Beresford 
v. Royal Insurance Co. Ltd. these were voiced in the Court of 
Appeal by Lord Wright, when he said *: “ In these days there are 
many statutory offences which are the subject of the criminal law, 
and in that sense are crimes, but which would, it seems, afford no 
moral justification for a court to apply the maxim. There are like- 
wise crimes of inadvertence which, it is true, involve mens rea in 
the legal sense, but are not deliberate, or as people would say, 
intentional,” 

It has been held that a person can recover an indemnity under & 
legal liability policy even if bis act has caused the death of another, 


11 [1911] P. 108, 12 
12 A.O. 586. 
13 Amicable Insurance Socitty v. Bolland (1880) 4 Bligh (x.s.) 104; Moore v. 


Woolsey (1854) 4 B. & B. ; Hall v. Knight [1914] P. 1. 
1+ [1988] A.O. 588, 598. ' 
18 2 K.B. 197, 219. See also ing LJ. in Marles v. Philip Trant 


£ Sons Lid. [1954] 1 9:2. 29, 39, and Devlin J. in St. John Shipping Corpora- 
tion v. Jos Renk Ltd. [1957] 1 Q.B. 287, 202, 
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provided his act was merely negligent and not intentional.1° Penny- 
cuick V.-C, thought that a contract of insurance, particularly motor 
insurance, was an entirely different sphere from that of succession 
on death, and did not think that any assistance could be derived 
from that sphere.’ It is true that in the sphere of legal liability 
insurance the application of the principle would be more likely to 
act to the detriment of the victim or his estate than the insured in 
the event of the latter being impecunious. It would also conflict 
with the principle underlying compulsory insurance against liability 
to third parties embodied in the Road Traffic Acts.'* Nevertheless, 
these cases indicate that in relation to contractual rights, it has not 
always been found desirable to apply the principle rigidly in view of 
the practical considerations involved. 

In contrast the courts seem to have been reluctant to examine 
the underlying issues in the context of testamentary gifts, and have 
confined themselves to broad statements of principle. Few would 
deny that there are circumstances in which a killer should be dis- 
qualified from benefiting from his victim’s estate. Few would deny 
that there are circumstances in which no disqualification is called 
for. The difficulty is not simply in deciding what these circum- 
stances should be, but also in formulating a satisfactory and 
workable rule. 

One possibility is to limit the rule to particular crimes, such as 
murder, Apart from the difficulty of deciding what these crimes 
should be, this has the disadvantage of not taking into account the 
enormous variety in the circumstances even of such serious crimes 
as murder and manslaughter.° The more serious examples of a 
particular crime would probably exercise a considerable influence 
on the initial choice. Thus while Pennycuick V.-C. was sympathetic 
to Mrs. Giles, and realised that there are many cases in which a 
person kills a near relative out of love for that person, he thought it 
“ easy to imagine cases of diminished responsibility of an entirely 
different kind where relaxation of the established rule could be 
harmful and dangerous.” * On the other hand this approach would 
have the advantage of providing a clear and certain rule, even if it 
did operate harshly in certain cases. 

Another possibility is to limit the rule to instances of crimes which 
exhibit certain features. Thus it has been suggested that the rule 


16 Tinkne v. White Cross Insurance Association Ltd. pri 8 K.B. 327; 
James v. British General Insurance Co. ieee KB In Beresford v. 
Royal Insurance Co. Ltd. [1088] A.C. 806, 
pete pea and eld ee he ae 
consideration, a said to be “taking bounty from a 
benefactor.” Contrast Gray v Derr [1971] 2 Q.B. 554, where ss Asis was 
categorised as intentional an © principle applied. Even so, there are 
fe Fip mis forms of manslaughter. 


201. 
19 See 's Well Trusts [1964] 1 W.L.R. 461. 
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should apply where a crime is committed with the intention of 
obtaining a benefit, but not where the crime is committed for some 
unrelated reason.?™! This pays more regard to the particular 
offender, and to the fact that crimes are often accompanied by no 
thought, or even knowledge, of any benefit which may accrue. It 
also makes it more feasible to regard the rule as a deterrent. On 
the other hand it involves an investigation into motive, and the 
courts have declined to enter into what has been called “‘ a senti- 
mental speculation as to the motives and degree of moral guilt of 
a person who has been justly convicted... .” 33 Is the task too 
difficult and speculative ? 

The scope and purpose of the rule is of course also bound up 
with the effect of its application, a question which has also been 
the subject of much speculation.™ This particular question did not 
arise in Re Giles, and Pennycuick V.-C. held, without discussion, 
that the property passed to the testator’s sole surviving child. One 
may hope that the view which appealed to Vaisey J. in Re Calla- 
way, that the property should pass to the Crown as bona vacantia, 
may be left to rest in peace. This was too reminiscent of the rule 
of forfeiture in the case of felony abolished by the Forfeiture Act 
1870. 

The time seems ripe for a full consideration of the issues involved. 
The most that can be expected of the courts is to limit the rule to 
murder and manslaughter, and even to exclude manslaughter based 
on negligence would now call for much judicial valour. Beyond 
this, it seems necessary to look to Parliament. 


GARETH MOLER. 


Lrerrmaacy IN ENeLsa Law 


Tue facts of Hashmi v. Hashmi} raise the issue of whether or not 
it is possible to reconcile Shaw v. Gould * with Re Bischoffsheim.* 
It is the thesis of this note that it can be done. According to Re 
Bischofsheim the law which determines a person’s legitimacy is 
that of his domicile of origin. As Romer J. said ¢: 


“ There can be no doubt as to oe ey criterion of a person’s 
legitimacy. ‘In most cases,’ said Lord Brougham in Fenton 


21 Bee A.L.G. in (1972) 88 L.Q.B. 12. 

22 Per Hamilton L.J. in Re H paa P. 1,7. A conviction is not a necessary 
oondition for the application of the rule. Thus in Re Dellow's Will Trusis 
posa] 1 W.L.R. , where the killer had committed suicide, the court had 

to decide whether or not the Killing was murder. 

33 Bee, for example, Re Callaway [1086] Ch. 550; Re Poaovok [1957] Oh. 810; 
and Goff and Jones, The Law of Restitution, p. . 

34 (1956) Ch. 550. This view was not, however, applied. 

1 |1971] 8 W.L.B. 918. 
2 (1868) L.R. 8 H.L, 55. 

a Oh. T9. 

4 Ibid, at p. 82. 
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v. Livingstone,” ‘ the legitimacy of a party is to be determined 
by the lav of his birthplace and of his parents’ domicile.’ 
Richard Wellesley undoubtedly received at birth the status 
of legitimacy from the law of his domicile of origin and such 
status is, in general, accorded international recognition.” 


This proposition is often alleged to create a vicious circle because, 
it is said, the domicile of origin of the propositus depends on whether 
or not he is legitimate and, if his legitimacy depends on his domicile 
of origin, the circle is complete. But the fallacy in this argument 
is the assumption, not warranted by authority, that one’s legitimacy 
is the criterion of one’s domicile of origin. Itis not. The relevant 
criterion is the validity or otherwise of the marriage of one’s parents. 
In English courts, English law determines a person’s domicile and, 
by that law, a child born or conceived in lawful wedlock takes as 
his domicile of origin the domicile of his father at the time of his 
birth, but otherwise he assumes that of his mother. This, it is 
submitted, was established by the House of Lords in Shaw v. Gould, 
a case which is authority also for the proposition that for a child 
to have been born or conceived in lawful wedlock the marriage must 
have been valid by the rules of English law, including its rules of 
private international law. 

In any case, therefore, where a person’s legitimacy is in issue, 
the validity of the parents’ marriage as found by English law will 
be crucial because, on the one hand, it will decide whether or not 
the propositus has been born or conceived in lawful wedlock and 
has thus taken the domicile of his father; and because, on the 
other, if the marriage be found invalid, not only will he take the 
domicile of his mother, but the finding of invalidity may be vital to 
the discovery of her domicile: Shaw v. Gould, which was not cited 
in Hashmi v. Hashmi and with which, it would seem, the reasoning 
of Mr. Commissioner Stabb, q.c., in the latter case was inconsistent. 

In Hashmi the respondent, a Pakistani man, while in Pakistan 
(where he still remained domiciled) validly entered into a potentially 
polygamous marriage with a Moslem woman and, during the sub- 
sistence of that marriage, went through a ceremony of marriage in 
an English register office with the petitioner, an English woman. 
The respondent had three children by the petitioner and the question 
was whether or not they should be recognised as legitimate. 
Although it was accepted that the respondents marriage to the 
petitioner was void by English law, nevertheless the judgment 
proceeded on the footing that, provided Pakistani law, being the 
law of the father’s domicile, would recognise the validity of the 
second marriage, the children would be regarded as legitimate under 
English law. According to the learned Commissioner °: 


“ The only difficulty that arises in this case is whether the law 
of the domicile of the respondent would recognise the ceremony 


5 8 Macq. 497, 582. © [1971] 3 W.L.B. at p. 920. 


482 THE MODERN LAW REVIEW Var 35 


of marriage that he went through in this country as being a 
valid marriage. If that were so, then plainly the courts of 
this country would recognise that marriage also as being : 
valid marriage, notwithstanding its polygamous nature, an 
would accord, Just as was aaa pee v. Baindaŭ," the 
status of a married man to the respondent, and bly the 
status of legitimate children to the children of that union.” 


As it was found that the law of Pakistan would in fact recognise 
as valid the ceremony of marriage between the respondent and the 
petitioner, it was held ® that ‘“‘ the courts of this country would 
recognise as being legitimate the children of that tmion, even though 
this country’s courts could not recognise it as being a valid marriage 
for the purposes of dissolution.’’ ; 

But it is respectfully submitted that the correct approach would 
have been as follows: Following Shaw v. Gould the validity of the 
marriage ought to have been determined according to English law 
and by English law this marriage was void for two reasons: first, 
the petitioner, presumably an English domiciliary, had no capacity 
to contract a polygamous marriage (Ali v. Ali)°; and, secondly, 
the marriage (being bigamous) lacked form, since an English form 
is valid only for the purpose of contracting a monogamous marriage 
(Baindatl v. Baindail). Because the marriage was void, the children 
of the union took the domicile of their mother so that it fell to her 
lew domicilii to determine their status. Further, because the ` 
marriage was void, the petitioner did not by its force acquire the 
respondent’s domicile (Shaw v. Gould; De Reneville v. De 
Reneville 1°) and, since there was no evidence that she ever visited 
Pakistan, after the ceremony she did not have a Pakistani domicile 
of choice. She thus retained her ante-nuptial domicile, which was 
presumably English. Hence the law which was proper to determine 
the children’s status was English law and by that law they were 
illegitimate; for the provisions of the Legitimacy Act 1959, s. 2 (1), 
were inapplicable, the father bemg domiciled elsewhere than in 
England. 

Despite the doubts of, inter alios, Dicey and Morris expressed 
in their Conflict of Laws, the above reasoning in no way conflicts 
with the decision of Romer J. in Re Bischoffsheim; for all that case 
decided was that where at the time of the child’s birth both parents 
had the same domicile, not by virtue of a valid marriage but 
because both had acquired the same domicile of choice, it naturally 
fell to the law of that domicile to determine the status of the child 
irrespectively of the validity of the marriage. Strictly speaking, 
since the marriage was assumed to be void by English law, it was 
the law of the mother’s domicile which Romer J. applied. In Shaw 


1 [1948] P. 1%. s O9] 8 W.L.R. at p. 9%. 
o [1968] P. 564. 10 [1948] P. 100. 
11 See s. 2 (2). 12 8th ed., p. 423. 
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v. Gould, since by English law the divorce was invalid and the 
second marriage therefore void, the mother, being still married to 
her first husband, retained his domicile, namely, England; and 
English law thus properly determined the status of the children 
of the second union. 

Baindail v. Baindqil, which was relied on by the learned Com- 
' missioner, was in our respectful submission irrelevant; for there 
the only question was whether or not a valid polygamous marriage 
constituted, while it subsisted, a bar to the creation of a subsequent 
marriage between the husband and another woman by means of a 
ceremony in the prescribed form conducted at the Holborn Register 
Office. Furthermore, whatever was said in that case about the 
legitimacy of the children of a polygamous Marriage was based on 
the assumption that the marriage in question was not void in the 
eyes of English law, including its rules of private international law." 


G. D. GOLDBERG. 
N. V. Lowr. 


13 Bes e.g. [1046] P. at p. 128. 
Vow, 35 (4) 7 


REVIEWS 


ACCIDENTS, COMPENSATION AND THE Law. By P. S. Atryan. The 
Law in Context Series. [London: Weidenfeld and Nicolson. 
1970. 620 pp. Hardback £6-50; paperback £2-75.] 


Tos book is the first in a new series called “Law in Context,” which is 
designed to give a broader perspective to law by examining it in its political, 
social and economic context. Its appearance was well-timed, some months 
before the Report of the Ormrod Committee on Legal Education (March 
1971) emphasised in paragraph 101 that the academic study of law should give 
the student (Water akha) “an understanding of the relationship of law to the 
social and economic environment in which it operates.” Professor Attyah has 
sets very bigh standard for the series, and shown how stimulating an 
account of the law in action can be He has studied the various ways in 
which the law provides compensation for the victims of accidents. After 
a 200-page examination of the substantive rules of tort law, he moves to a 
100-page study of “The Tort System in Operation”; there follow another 
100 pages on “Other Compensation Systems” (such as personal insurance, 
criminal injuries compensation, the industrial injuries system ond social 
security) and @ further 100 pages on “The Overall Picture.” In the final 
section (again just over 100 pages) he discusses the theoretical purposes of 
compensation, and, briefly, the prospects for reform. 

The anthor’s style is fluent, and the clarity of his arguments makes the 
book a pleasure to read. The different chapters naturally overlap at many 
points, and the author is often forced to remind the reader of arguments he 
has already dealt with, or to outline those to come; occasionally, this seems 
to be done unnecessarily, and the author sounds like a lecturer ramming home 
a point to a live audience. But it is obviously a Herculean task to weave so 
many strands into a single cloth, as this book attempts to do. As the above 
outline indicates, it is a book of over 600 pages, and its, very length may 
militate against its usefulness to the law student, who can read it only as an 
adjunct to big basic reading on the law of torts. Although Professor Atiyah 
covers many aspects of the orthodox law of torts in the first third of the 
book, his treatment is not comprehensive: he selects the anomalies and 
deficiencies of the law, and mbjecta them to critical analysis, and often 
to a scathing indictment. For the law student who has already mastered the 
basic elements of the law of torts, this section will deepen his understanding 
and emphasise the haphazard growth of the complexities and anomalies of the 
Jaw. But I doubt whether it was necessary for the development of his theme 
in the rest of the book for the author to spend so long on the defects of the 
existing legal rules, as distinct from their operation In practice. The section 
analysing the present tort system should be of benefit to the practitioner as 
well as to the student: these pages should force him to stand back from the 
rules and to reflect on their implications and their lack of theoretical 
consistency. Can the book (as the editors of the series hope) be read with 
profit by the intelligent layman? The answer is probably “Yes,” although 
there are places where the author seems to agsume that his reader will have 
a background knowledge of law; for instance, on page &2, the author says 
that Lord Atkin’s remarks in Donoghue v. Stevenson “are so well known 
that it would be pointless to quote them yet again.” 

There is some overlap with the author’s carlier work on vicartous liability, 
and there are a few points in the account of the common law which will not 
be accepted by everyone. For instance, there is the statement that a duty of 
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care “akvays exists in cases of negligently caused physical injury” (p. 59); 
followed, a few pages later (p. 62), by “Everyone agrees that if the plaintiff 
in [Bourh] v. Young] bad been physically struck by broken glass or some 
other object hurled across the street by some strange combination of circum- 
stances, she would certately have recovered damages” (italics supplied). 
My reading of Bourhi! v. Young does not support this: Lord Thankerton 
said that 


“The risk of the bicycle ricochetting and hitting the appellant, or of 
flying glass hitting her, in her position at the time, was so remote, in my 
opinion, that the cyclist could not reasonably be held bound to have 
contemplated it” ([1948] A.C. 92, 99). 


Does Professor Atiyah think that the famous American decision of Palsgraf v. 
Long Island R.R., 162 NE. 99 (1998) would nowadays be decided by an 
English court in favour of the plaintiff? The railway guards were careless 
in knocking from the hands of a passenger the small parcel, which, unknown 
to them, contained fireworks, and the plaintiff, standing “many feet away,” 
was physically injured. Again, on page 80, the author seems to have over- 
looked the fact that in Baker v. Hopkins [1958] 1 W.LR. 908, 1004, Barry J., 
at first instance, did consider a claim that a person had carelessly put himself 
into a position of peril of a kind which invited rescue; the Judge was pre- 
pared to hold that the person in danger would be “liable for any injury 
caused to someone whom he ought to have foreseen would attempt to come 
to his aid.” 

In Part 8, the author has given a good account of the way in which the 
tort system, backed up by Hability insurance, operates in practice; although 
he has not himself made any empirical study of the working of the law, he 
has endeavoured, wherever possible, to make use of the limited amount of 
empirical research which has been done in England. He makes frequent 
reference to Ison’s The Forensic Lottery (1967), and his chapters on the 
industrial injuries and social security schemes lean heavily on George’s 
Social Seourity: Beveridge ond After (1968). He also frequently cites 
government papers and reports, such as the Reports of the Road Research 
Laboratory, the annual reports of the Ministries of Social Security and of 
Transport, as well as more obvious source material, e.g. the reports of the 
Criminal Injuries Compensation Board, the Advisory Committee on the 
Legal Aid Scheme, the Beveridge Report, and the Winn Committee Report. 
The figures in table 1, on the numbers killed, seriously or slightly injured in 
accidents, are based on governmental sources. Their vaHdity depends on the 
accuracy and comprehensiveness of various methods of reporting, which are 
open to some doubt; for instance, my own pHot study of the financial 
consequences suffered by road accident victims showed the rough and ready 
rule used by the police to classify injuries as “serious” or “slight ”—an 
injury was “serious” if the injured person was kept overnight in hospital, 
which was often merely for observation in the case of possible head injuries; 
whereas a fractured limb, set in plaster, might be classtfied as “slight” 
despite the fact that the victim might be off work for weeks or even months. 
However, the author has put us in his debt by collecting within the covers of 
a single book much information which was previously scattered over a wide 
variety of sources, many of which were almost unknown to English lawyers. 
But Professor Attysh’s efforts often indicate how little is known about the 
actual operation of the law and insurance in England; it could be that the 
philosophical outlook, and everyday practice, of employees and agents of 
insurance companies (which is the subject-matter of a recent study of the 
American position made by a sociologist, H. Laurence Ross: Settled out of 
Cowrt—The Social Process of Insurance Claims Adjustments (1970) ) have 
ag much effect as the legal rules in deciding who receives damages for death 
or accldental injuries = 
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From the law student’s point of view, one of the most valuable functions 
of the book is that it provides him with a useful outline of the non-tort 
systems of compensation, such as the criminal and industrial injuries schemes. 
Without going into too much detail, the author gives the gist of these schemes 
and draws comparisons with the tort rules. A major plank in his argument 
for a review of the present situation is that social) security benefits “are no 
longer the derisory sums they were in 1946.” Recurrent themes are the 
failure of the social security system to cope adequately with the permanently 
(or long-term) disabled, and the unfairness resulting from the lack of 
integration of the different compensation systems. At page 862 et seg, he 
draws attention to the effects of tax exemptions in increasing the value of 
social security benefits to the beneficlary; there are tables to Ilustrate the 
large amounts of tax saved. The fact that benefits plus tax savings may at 
certain levels of earnings exceed an injured person’s net income loss is 
established; but the reader should remember that sickness, injury or disability 
nearly always involves a person in extra expenses, both of a capital and of 
a recurrent nature. Although it is the fashion for some lawyers to abhor 
diagrams and tables of figures, and to think that the law should be explained 
only in descriptive prose, the profession must be prepared to adapt itself to 
these new ways of communicating information. In my opinion, a greater use 
of tables and diagrams would have made some of the author’s points more 
clearly and succinctly. Peges 870-876 make very useful comparisons between 
the values of industrial injuries benefits and of common law damages, taking 
account of the questions of inflation, periodical improvement in the general 
level of benefits, as well as tex exemptions. The work done by the author in 
putting all these factors together to form a comprehensive picture deserves 
high praise; although he may not have been the first to have suggested the 
need for such an overall view, he is the first in England to have published 
the results of a study with this alm. Perhaps some of the impressions of the 
value of social security benefits which are left with the reader are a little 
misleading, because the author discusses the maximum which a person might 
receive, with all possible additional allowances or supplements (e.g. pp. 878 
and 888) without stating what is received by the average beneficiary. It is all 
too easy for lawyers to concentrate on the interesting but unusual case, 
and to overlook the representative or typical case. 

In Part 5, the author considers the inter-relationship of the many different 
systems of compensation, and is able to pinpoint the many inconsistencies 
which are caused by the failure to integrate the systems into a coherent 
whole. The diligent reader who meditates upon the many points made by 
Professor Atiyah will be forced to agree with his concluding sentence to 
Chapter 18: “one wearies of pointing out the inconsistencies, the anomalies, 
the irrationality of it all” Many of his arguments depend on economic and 
social considerations which the orthodox lawyer, trained in the traditional 
school], has previously ignored. Professor Atiyah shows the limitations of 
lawyers who seek on thelr own to solve complex social problems; he clearly 
demonstrates that lawyers have failed to comprehend the economic and social 
significance of the tort rules which they handle. Although lawyers must learn 
to grapple with the “non-legal” arguments which this book uses, I think 
that a full evaluation of Professor Atlyah’s arguments will require a working 
partnership between economists and lawyers. Lawyers can learn to talk the 
language of economics, so as to be in a position to put their problems to 
economists and to understand their contributions (at least in broad outline). 
But it may be too Hmited a view of the role of the economist to ask him to 
answer the lawyer’s questions: it is likely that the lawyer on his own is il- 
equipped to pose the questions which should be answered. Each discipline 
places bHnkers around the eyes of its followers, and inhibits them in choosing 
their terms of reference; lawyers must go further than asking the economist 
to answer the questions which lawyers think important. The prime example 
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of a topic where this approach is necessary is the question, frequently touched 
on by the author, of the relative cost of diferent types of insurance or of the 
different methods of raising contributions for comprebensive compensation 
schemes. The information on relative costing which the author has been able 
to gather is fairly meagre, and more information could come only from special 
studies by economists and statisticians in collaboration with lawyers. 

In many places in the book Professor Atiyah discusses the purposes of 
the law of torts, and compares them with the purposes of social security 
and similar compensation systems. One of the main achievements of the 
author is his study of the theoretical foundations of the different systema 
and the comparison of the political end economic philosophies underlying 
them. Two of the best chapters are Chapter 19, an appraisal of the fault 
principle, and Chapter 22, which is a masterly analysis of the meaning and 
purposes of compensation. Different concepts of compensation are dis- 
tinguished, revealing the differmg goals of various rules of the law on 
damages and on social security: there is compensation which is an equivalent 
of what has been lost; substitute or solace compensation (“trying to provide 
some other pleasure to the victim in lieu of those he can no longer enjoy”); 
and equalisation compensation. The fashionable concepts of “loss distribu- 
tion” and “the allocation of risks” are then probed and the woolly thinking 
surrounding their use 1s exposed. A later chapter deals with the concepts of 
retribution in some tort rules and of vindication when a public ingulry con- 
demns a negilgent action; the chapter then examines accident prevention by 
means of tort ltebility, by public expenditure on eliminating dangerous aitua- 
tions and by premium rating or by loss of no-claims bonuses under insurance 
policies. Chapter 24 on “General deterrence” gives an excellent account of 
Professor Calabresi's view that a compensation system can be used to see 
that the costs of the demage done by an activity (such es motoring) are 
treated as part of the ordinary costs of that activity. Since Calabresl’s own 
presentation of his views (now in Calabresi, The Cost of Acoldents (1970) ) 
is couched in language whose meaning is not easily grasped, it ls very useful 
to have a readable, albeit secondhand, version. Professor Atiyah criticises 
this approach by indicating the difficulties of deciding what is a particular 
“activity,” what are ite “costs,” and whether the relative bargaining power 
of the relevant economic groups, and the incidence of ordinary taxation, 
enable the market price mechanism to work. 

Professor Attyah does not put forward his own detailed solution to the 
many compensation problems which he examines. His book is atmed at 
establishing the case for a thorough investigation of the existing “plethora” 
of compensation systems, with a view to thelr replacement by an integrated, 
comprehensive scheme. It is probeble that the only hope of persuading 
a government to embark upon a radical reform is that an authoritative body, 
such as a Royal Commission, should undertake the inquiry. But the case for 
the inquiry will need to be built up by many individual eforta, of which 
Professor Attyah’s is an outstanding example. In his final chapter, he briefly 
considera some of the many proposals for reform made throughout the 
common law world, such as those of Keeton and O'Connell in the U.S.A. 
and the Woodhouse Report In New Zealand. He makes the important point 
that these plans can only be judged in the light of the social institutions, and, 
particularily, the social security system, of each country. Throughout the 
book there are a number of references to the proposals of the Labour 
Government in 1969 to alter national superannuation and social insurance in 
England: nearly ell these propogala fell to the ground when that government 
lost the 1970 election. However, there is no need for the English reader of 
this book to despair of the chance of reform this century, since other common 
Jaw countries are leading the way. Compensation schemes for road accident 
victims have been introduced recently in Massachusetts (1970), British 
Columbia (1969) and Manitoba (1970); and a “root-and-branch” reform is 
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belng made in New Zealand, where the Government has introduced in 1971 
an Accident Compensation Bill to replace common law claims for damages 
for death and personal injury caused in accidents by two compensation 
schemes, one giving -hour insurance cover for all earners (including the 
self-employed) and the other cover for all persons injured in road accidents. 
The New Zealand Bill is in accord with many of Professor Attyah’s propo- 
sals, and the implementation of the New Zealand scheme should be watched 
by other common law countries with the closest attention. But the immediate 
prospects for reform in England are not promising. In a footnote on 
page 179, the author says that a particular recommendation is “quite 
incomprehensible”: yet this recommendation (that a court should ignore 
a widows remarriage, or her prospects of remarriage, when assessing 
damages for the death of her husband) has been tmplemented by section 4 
of the Law Reform (Miscellaneous Provisions) Act 1971. The theme of the 
boak, vie. the lack of any consistent philosophy to support the present systems 
of compensation, with their overlapping, thelr gaps and anomalies, could not 
be better Ilustrated than by this piecemeal change in the law. If the former 
widow who remarries receives a large award of damages, is her second 
husband still under a legal obligation to maintain the children of the first 
marriage if he accepts them as members of his family? 

The book is well produced, and only a very occasional misprint has 
escaped the proof-reader; however, a rare blemish appears on page 642, 
where footnote 57 hes been moved into the text but not deleted from the 
footnotes. 


D. R. Haanis. 


Tar Hren Court or Denraates. By G. I. O. Duncan. [Cam- 
bridge: University Press. 1971. xxvii and 818 pp. (inc. 
tables, appendices and index). £7.] 


THe Court of Delegates was the final court of appeal from the ecclesiastical 
and clviHan courts in England until 1882 when its Jurisdiction was trans- 
ferred to the Privy Counci. The civil and ecclesiastical law is of consider- 
able interest to the legal historian not only because of its importance in 
the development of modern maritime, matrimonial and probate law, but 
also for the contributions it made towards the emergence of our present-day 
system of procedure. 

This examination of the most eminent if not the most important of the 
courts administering the civil law is therefore most welcome. I gather that 
a study of the Court of Admiralty is being undertaken at Cambridge and 
when this is published, it will, in conjunction with the present volume and 
G. D. Squtbb’s study of the High Court of Chivalry, provide a substantlal 
modern account of the secular courts of civil law. Meanwhile, the attack on 
the history of the various ecclesiastical courts continues on various fronts. 

This book developed from the author’s Ph.D. thesis and shows some 
signs of its origin. The author sticks closely and ably to his task and does 
not consider too deeply any wider issues. One chapter is devoted to the 
institutional history of the court and another to jurisdiction. The remainder 
of the book is almost entirely devoted to procedure. Though not easy to read, 
especially if one has little prior knowledge of civilian procedure, this is an 
tmportant contribution to the subject. 

The importance of procedure, for all Maitland’s generalisations, is only 
slowly being realised. Professor Milsom’s recent treatise shows how one 
cannot understand substantive law unless one appreciates the procedural 
matrix within which it is embedded. And within the confines of present-day 
legal studies, much academic endeavour is being spilt on procedural 
problems on a comparative and empirical basis The student of procedure 
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will find here much to interest him. Some light is cast on such important 
matters as the use of awards of costs, interrogatories, expert evidence, 
depositions and documentary evidence. One cannot but admire the perfec- 
tionist strivings of civilian procedure compared with the harsh expedition 
of the common law. But such perfectionism always tended to bury the 
civilian courts in great drifts of paperwork. The basis of our modern 
procedure was to be a blend of the best in the two systems. It is a pity 
that the author could not consider more fully the reasons for the various 
procedural steps and the difficulties and defects inherent in them. 

To a considerable extent, of course, this emphasis on procedure is forced 
upon the author, since the jurisprudence of the Delegates was necessarily 
inchoate. It was the final court of appeal from numerous different specialist 
tribunals and to the end of its life never gave reasons for its Judgments. 

In outline, the origins of the Delegates are clear enough. From the 
twelfth century to the Reformation, appeals from the Church courts could 
be taken to the papal curie in Rome. This papal jurisdiction was normally 
exercised by delegation to judges in England. At the Reformation, by two 
statutes, this jurisdiction was lodged in the King, and from 1584 to 1883, 
with a brief interruption under Mary, appeals in ecclesiastical causes went 
to delegates appointed ad hoo after petition to the King in Chancery. This 
seems always to have been the position as regards the secular civilian 
courts, and at some date between 1584 and the carly seventeenth century, 
the machinery for ecclesiastical and secular appeals merged. A more 
precise date cannot be given by the author owing to the paucity of record 
material and the jurisprodential difficulty of defining the phenomenon. 

The author has nothing new to add on the medieval period. (Coinciden- 
tally, a new study of the earlier period has appeared almost contemporan- 
eously with the present volume, vie. J. E. Sayers, Papal Judges Delegate in 
the Province of Canterbury 1198-1254, and this, of course, should be added 
to the bibkography.) 

However, he pays considerable attention to the court and its Jurisdiction 
in the sixteenth and seventeenth centuries, and corrects several common 
misunderstendings. He demolishes the assumption that the court was never 
a court of first instance, and his investigation of this (pp. 42-50) is most 
valuable. He adds some useful comments on the uneasy relationship between 
the High Commission and the Court of Delegates, showing that it was 
possible, but most unusual, for the Delegates to review a decision of the 
former, whilst it is possible that the High Commission could interfere with 
a case before the Delegates. As the author puts it, “a formal place in the 
order of appeal was neither claimed by the High Commission nor conceded 
by its rivals” He also questions the common notion that the High 
Commission took all disciplinary and doctrinal cases out of the purview of 
the Delegates, during the period of thelr co-existence. 

The author also reinvestigates the question of appeal from the Court of 
Delegates to the House of Lords and reaffirms that none such was available, 
though commissions of review might be sought to obtain a rehearing. His 
analysis of this phenomenon is of considerable utility. He also points out 
that there is no available evidence for or against the assumption that an 
appeal lay to the Delegates from the University courts of Cambridge. 

Inevitably there are some loose ends and some unsatisfactory sections of 
the book. Chapter 9 (a mere threo pages) on “causes of office” left mc 
little wiser than before on the matter. He does not deal with the relation- 
ship between the jurisdiction of the ciwllan tribunals and the common law 
courts, and the use of writs of prohibition in thls context. Several concepts 
of ecclesiastical procedure are left unexplained and are dealt with by 
reference to works that none but major libraries will possess, e.g. the 
distinction on page 100 between plenary and summary hearings. Nor docs 
he deal directly with the enforcement of the sentences of the court, which 
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in ecclesiastical cases was by the use of excommunication followed by 
imprisonment by the secular power (though the appropriate instruments are 
set out in Appendices 91-23). 

These appendices extend to seventy-three pages and give illustrative 
examples of all the processes involved in the procedure of the court, 
together with a brief list of the registrars of the court and their deputies. 

This book is a work of solid if narrow scholarship, which should be of 
great value to future students in the field It will not have a wide market, 
as the price of £7 probably indicates! 


T. B. Hoeearrr. 


Tue Resreamr or Trane Docremr. By J. D. Herypow. [London : 
Butterworths. 1971. Ixiii and 815 pp. £5-60.] 


Tue appearance of any modern treatise on the common law doctrine of 
restraint of trade has been so long overdue that one wondered at times 
whether the recent revival of this area of the law was no more than a side- 
wind created by the Restrictive Trade Practices Act 1956 and its associate 
legislation. Clearly the doctrine still has a good deal of viability as 
Mr. Heydon has so ably shown in this modest-sised book. Not only has he 
provided an up-to-date text for teacher and student in an area of law 
becoming increasingly more important, but practitioners will welcome his 
analysis of the recent cases. It is not possible to deal with all aspects of 
this book in a review, but a few highHghts are worth noting. 

The historical analysis is without doubt the best that has been produced 
in an English text. For not only does Mr. Heydon discuss the “traditional” 
English cases, but we are given a full and fascinating comparison of 
American and Commonwealth cases—and this comparative analysis is 
a continuing feature making his book of general use throughout the 
common law countries, The traditional areas of the doctrine are examined 
in some detafl, but Mr. Heydon leaves some part of his book to deal with, 
and quite rightly in the reviewers beef, the non-ancillary restraints 
associated with the tying cases and also with cartels and monopolies. 
Perhaps too much space is devoted to restraints on employees, although 
clearly this has been the area of greatest activity. The landmark decisions 
of Hastham v. Newcastle United Footbal Olub Lid, [1964] Ch. 418 and 
Nagle v. Fetlden [1966] 2 Q.B. 688 have now been significantly supported 
by a strong N.S.W. Court of Appeal in Tutty v. Buckley (1970) 92 W.N. 
(N.S.W.) 929 (afd. High Ct. of Australia 46 A.LJ.R. 38). 

There are one or two points on which one must take issue with 
Mr. Heydon. It is a great pity that he hes not devoted some part of the 
book to a more detailed treatment of the “operation” of the Restrictive 
Trade Practices Act on the common lew doctrine. On more than one 
occasion there is a tantalising reference to this statute (and its complemen- 
tery legislation) but not more. There have been a number of statements 
in the courts (see for example Dicksow’s Oase [1967] Ch. 708 and [1970] 
A.C. 406 on the interplay of the statute and the common law doctrine). 
Mr. Heydon in his lengthy treatment of public interest might have devoted 
some space to this issue, although it is clear that to have done so would 
have made the book longer. 

Perhaps more serious is the absence of any detailed discussion of 
what one must regard as a most pertinent attempt at restatement of the 
Nordenfelt test [1892] A.C. 585 at p. 565. Lord Diplock tn the Petrofna 
Oase [1966] Ch. 146 at pp. 182-188 alleges that the “dual tests” in 
Nordenfelt are really one test and that there was no distinction in the 
principles to be applied by the court in determining the reasonebility of the 
restraint in the interests of the perties and of the public. Lord Hodson 


Jury 1972 REVIEWS 441 


appears to agree with Lord Diplock (sce Estro Oase [1968} A.C. 269, B19), 
but Lord Wilberforce, after apparently accepting Lord Diplock’s analysis, 
rejects his compression of the two tests into one. The burden of proof 
which lies on different parties in the two tesis is a vital issue and if 
Lord Diplock is right, there might well be a different light thrown on the 
recent decisions. Heydon appears to reject the thinking behind 
Lord Diplock’s approach (see p. 41) but his treatment of this theory is 
unsatisfactory. It is true that later in the book Mr. Heydon serves up a 
rather novel analysis of the principles involved in the ares of public 
interest (sce pp. 259-277). One is not satisfied that the various propositions 
he throws up for consideration can be Justified by the decided cases; but it 
will be interesting to see 1f the courts are prepared to venture more boldly 
Into the area of public interest and take into account the kind of evidence 
which Lord Wilberforce suggested could be considered (see the Hasso case). 
In particular one would like to see the courts take up the evidence of 
economists and others in assessing the public interest and Mr. Heydon’s 
short (a little too short in the view of the reviewer) critique of this aspect 
of the cases is quite valid. 

But in all one must congratulate Mr. Heydon for a stimulating and 
carefully researched work. There were one or two printing errors and my 
copy of the book displayed a rather crooked margin; but these are matters 
of little significance In a work which no doubt will be in constant use by 
practitioners and students alike. 

R. Barr. 


Tax Cowriict or Laws. By J. H. C. MORRIS, D.C.L. F.B.A. [Lon- 
don: Stevens & Sons Ltd. 1971. xxxiv and 570 pp. (inc. 
index). Hardback £5-00, Paperback £8-25.] 


Wurm one considers who wrote this book, and on what subject, it is no 
surprise to find thet it has many impressive qualities. Dr. Morris can offer a 
comprehensive coverage of the subject, a profound knowledge and under- 
standing of its ramifications, careful attention to detail, incisive critical 
comment, and considerable clarity in exposition. It is essentially a students’ 
text, which explains the gentle way the reader is led into the conflict of laws 
world, with detailed discussion of renvoi, characterisation, the “incidental 
question” and all such stuff being banished to the last section of the book, 
where, from a teaching point of view, it undoubtedly belongs. Public policy 
joins them there; this is perhaps less justifiable, as it may be worthwhile 
educating students at the outset about this concept, so that they can be aware 
of its pervasive influence as they proceed through choice of law. But It is 
nice to have such complex matters as these described only briefly at the 
beginning, so that the healthy and relatively easy topic of domicile comes at 
Chapter 2 and choice of law itself about one-sixth of the way through the book. 

In comparison with other English texts on conflict of laws, the book has 
several original and novel aspects. There is a valuable final chapter entitled 
“Theorles and Methods,” which, after a brief survey of some early stalwarts 
such as Huber, Story and Dicey, provides a very stimulating and knowledgeable 
treatment of several recent American conflicts thinkers—Cavers, Currie, 
Ehrensweig, Cheatham, Reese and Leflar—coupled with provocative instances 
from American case law. This chapter alone gives the book a head start as a 
text for English students, who otherwise usually have little more than Babcock 
v. Jaokson to indicate what has recently happened in American conflict of laws. 
The chapter on characterisation end, not surprisingly, the chapter on torts 
also contain a good deal of American material, though in the latter instance 
this is counterbalanced by a couple of interesting decisions from France, (In 
other respects, Dr, Morris is not quite such a good European: the Hague 
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Conference is not mentioned in his introductory chapter and only appears else- 
where when its efforts have actually led to English legislation. The process of 
unification of private international law accordingly receives leas emphasis than 
one would like to find.) There are interesting ideas put forward in relation to 
trusts, capacity to enter into contracts and to transfer land, the significance 
(or insignificance) of De Reneville v. De Renoville, intestate succession to land 
and the development of the rewvot doctrine in English law. Some of these 
{deas have already been suggested by Dr. Morris in law review articles, but 
they are nonetheless original and well worth the repeating. 

Some points of criticism may be made. Some passages in the shorter 
chapters suffer from a touch of dryness, the accepted law being stated some- 
what brusquely and without comment on the issues involved. This happens, 
for instance, in the chapter on staying actions: while space is devoted to 
Logan v. Bank of Scotland (No. 8), Hgbert v. Short, and Re Norton's Settle 
ment—three rather erratic old cases—little is said about the more interesting 
issues raised by foreign Jurisdiction clauses, and, in particular, about the 
different attitudes to these that are evidenced in The Fehmarn and The Hlef- 
theria. A more striking instance occurs in the chapter on substance and 
procedure, where, as in Dicey and Morris, the statement that “The nature of 
the plaintiffs remedy is... a matter of procedure to be determined by the 
les fori” (see p. 482) appears and is allowed to pass without critical comment 
This statement should at the very least be expressly confined to judicial 
remedies. In the case of a contract for the sale of goods, for example, the 
question whether a buyer can reject the goods and rescind the contract on 
finding them defective must be a matter for the proper law, as Benaim ¢ Oo. 
v. Debono, backed ably by Duff J.’s Judgment in the Canadian case of Lévesley 
v. Clemens Horst Oo. clearly indicates. (Dr. Morris in fact cites Bencim ¢ 
Co. v. Debono, but only in connection with the place of making of contracts and 
the “essential vaHdity” of contracts; his mention of this case in the latter 
connection along with The August, Maspons v. Mildred and Jacobs v. Ordatt 
Lyownats betrays a strangely wide view of the concept of “essential validity.”) 
Even if so confined, this general statement as to the scope of the lew fori is 
open to criticism. Is ft good law, for instance, that the availability of damages 
at all should be a matter for the lex fori, whilst remoteness of damage and, in 
a torts case, heads of damage are regulated by the lew causae? (Dr. Morris 
describes Chaplin v. Boys as an authority on remoteness, incidentally; this 
cannot be right if the traditional tort law division between remoteness and 
heads of damage is to be preserved.) By the same token, does it make sense to 
say that the English rule as to whether an unpetd seller of goods must sue for 
the price or for damages should apply to a contract governed by a foreign 
proper law? Surely the right principle is that remedies are in the first instance 
determined by the lew causas, subject to the proviso that any remedy thereby 
indicated must exist, or have a sufficiently close equivalent, somewhere in the 
lew fori, so that there can be adequate machinery for its enforcement This is 
the underlying assumption in Phramizes v. Argenti, where the remedy 
prescribed by Greek law, the lew causas, would have been applied except that 
(a) the discretionary clement in the assessment of the dowry was too much for 
an English court to cope with and (b) Engish law, the lew fori, nowhere 
envisaged the judicial remedy of ordering & stranger to the proceedings to 
enter into a contract with a party thereto. Ground (b) is a particularly 
significant one for the argument here expressed; tt is also not mentioned by 
Dr. Morris in his discussion of the case. 

In the chapter dealing with immovables, British South Africa Company v. 
De Beers Consolidated Mines Lid. is rightly given prominence as illustrating 
that the essential validity of a contract affecting land is governed by its proper 
law and not necessarily by the lea situs, but the lew situs is misleadingly sald 
to have been “ Rhodesian law.” The land covered by the mortgage in this case 
was in fact sttuated partly in Northern Rhodesia, where English law prevailed, 


Jury 1972 REVIEWS 445; 


and partly in Southern Rhodesta, where Roman-Dutch lew prevailed. The fact 
that there were thus two leges situs could usefully havre been mentioned also in 
the chapter on contracts, where the case is dted, along with others, in order 
to illustrate that the presumption that a contract relating to land ts governed 
by the lew situs is often rebutted. The chapter on administration of estates 
contains an unsupported statement that the effect of payment of a debt to a 
foreign legal personal representative depends on the lea situs of the debt; Jt is 
difficult to see why this should be so in the case of contract debts, whose dis- 
charge, as is pointed out in the chapter on contracts, has in general been 
referred by the courts to the proper law of the contract, tho les situs being 
applied only in the anomalous “Russian bank” cases. In the chapter on 
foreign Judgments, nothing is said about Castriqus v. Imrie or Re Trepoa 
Hines Ltd. (No. £) as authorities (the latter admittedly somewhat Indirect) on 
the recognition of Judgments of the court of the sitas regarding title to pro- 
perty situated abroad, nor 1s it made clear that bias in a forelgn court may be 
a ground for refusing to recognise its Judgments (see, for example, the old 
case of Price v. Dewhurst). The early chapters on Jurisdiction ia personam do 
not even mention the Mogambtqus rule (discussed later under immeovables) as a 
limiting factor on Jurisdiction; this could surely mislead an unwary student. 

Omitted cases which might have been at least mentioned include Brows v. 
Gregson, which lustrates an important point on election, Hooper v. Hooper, 
one of the few Engish cases on rencoi, and Fislding ¢ Platt Lid. v. Najjar, 
which is a recent Court of Appeal authority on {llegallty under the lex looi 
solutionts, It is a pity too that the Privy Council’s advice in Distillers Oo, Iid. 
v. Thompson could not have received extended consideration; it is, I think, 
worthy of it. 

Other such minor objections could be made here and there, but they do not 
detract from the main achievement. This excellent book, the product of Dr. 
Morris’s powerful legal mind and personality operating in e field in which he 
is pre-eminent, deserves not only to be highly recommended as a students’ text, 
bat also to be considered as an Important authority in tts own right in EngHsh 
conflict of laws. 


M. R. Camersamay. 


COPINGER AND SxONE James on Corynicut. Eleventh edition. By 
E. P. Skone Jamra, m.a., Barrister. ndon: Sweet & 
Maxwell. 1971. xlviii and 859 and (index) 61 pp. £18.] 


TERRELL on THR Law or Patents. Twelfth edition. By DoueLss 
FALCONER, M.B.E., B.8c., WILLIAM ALDOUS, M.A., and Davin 
YOUNG, M.A. don: Sweet & Maxwell. 1971. lrviii and 
647 and (index) 59 pp. £12.] 


Tur major change with which the new Oopinger has to cope is the reversal 
of policy concerning artistic copyright in Industrial designs introduced by the 
Design Copyright Act 1968. The emendations to the text that this has 
produced deal with many of the problems, though the edition apparently went 
to press too early for comments on the Sifom case ([1971] 2 AU E.R. 1074) to 
be incorporated. 

The editors of Terrel! (a slightly changed team) have been disturbed by 
no equivalent {ntrusions. Doubtless they will not have so easy a time over 
the next edition, for a new Patents Act, consequent upon the Banks Report 
and international developments, is to be expected. Banks is ignored in this 
edition. It is not law. Iven to new decisions that require Incorporation 
under such an editorial policy, the approach is discreet; indeed where real 
difficulties arise (as in the law of prior claiming), it is decidedly circumspect. 
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Locus Stanpi anv Jupiciau Revirw. By S. M. TMO, LL.M., PH.D. 
Singapore University Press. 1971. xlix and 249 pp. 
ingapore $85.] 

Ir ts perhaps surprising that the preliminary question of locus stondi or 

“standing” should merit treatment in a full length monograph of this kind, 

and it is a reflection on the chaotic condition of our modern administrative 

Jaw that Dr. Thio has successfully proved that a useful book can be written 

on the tople. After a brief introduction, he deals with standing in constitu- 

tional questions, drawing most of his material from Australian and US. 
federal decisions, and the third (and largest) part of his book is concerned 
with standing in relation to the various judicial remedies for the review of 
executive action in common law jurisdictions. To the Engish student it is 
this third part which is the most interesting; it is well written and covers all 

the authorities down to 1970. 

The faults in the book are few; a printer’s error allowed to go uncorrected 
here and there (e.g. “a Etes inter partes,” on p. 107, and “Blis” on p. 1). 
As might be expected from a book based on a Ph.D. thesis, there ls a certain 
amount of repetition and inadequate cross-referencing (e.g. dté._Gen, and 
Spalding R.D.O. v. Garner, on pp. 186 and 207); the Index is not as good as 
it could be (eg. no reference to “relator actions”), and, perhaps more 
irritating, the author cites cases from one jurisdiction after another (very 
good in itself) without showing at once (except by the case reference in the 
footnote) the Jurisdiction in which any particular case was decided. The 
author has also missed some of the recent literature on the subject. 

These are but minor defects, and in general the book is to be warmly 
welcomed. It should be read by the Law Commission as reinforcement for 
their view, recently expressed in the Working Paper,’ that we need a single 
petition for review in place of the existing complication of varlous remedies, 
each with its own highly technical rules. The Report of Jusrion Admini- 
stration under Law suggests that this single remedy should be available to 
any person “particularly and materially affected.” The present monograph 
demonstrates how very necessary this particular reform is. 


J. F. Gane 


CANADIAN CONSTITUTIONAL Law IN A MopEEn Prrsrecrive. Edited 
by J. Nox. Lyon and Rowatp G. ATKıN. [Toronto: Toronto 
University Press; London: Oxford University Press. 1971. 
liv and 1,851 pp. £12 net.] 


THis is a massive and impressive compilation of cases and other materials 
on the Canadian Constitution, ingeniously blended and interspersed with 
editorial comment. The strictly legal approach is by no means negiected— 
there is a chapter of over 400 pages on the federal-provincial distribution of 
powers—but the scope and content of the book are unconventional. For 
example, there is a chapter on political parties, the mass medie, lobbies and 
pressure groups, and protest groups. Another chapter, under the general 
rubric of Fundamental Rights, is called “ Protected Value Processes”: the 
sub-headings are political activities, development and protection of the 
public mind, security and well-being, recognition of the individual person, 
economic acttyities, conscience and religious activities, creative activities, and 
the bonds of human affection. But despite the eclectic choice of materials in 
this chapter, it includes extracts from seventeen judicial decisions. 

The editora—one could almost call them the authors, for this is a creative 
contribution to legal lterature—express thelr indebtedness to the inspiration 


1 “ Remedies in Administratrve Law,'’ Working Paper No. 40. 
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drawn from Yale Law School. Whether the students who are going to use 
this book will consciously adopt a similar conceptual framework is not 
particularly important. What is Important is that their imagination and 
intelectual curiosity will be stimulated. The book is also a very interesting 
work of reference for anyone at all interested in Canadian constitutional 
law. 


S., A. pe Sherrn. 


REFLECTIONS ON THE CONSTITUTION AND THE CONSTITUENT ASSEMBLY. 
By L. J. M. CooRAY, LL.B. (Cey.),PH.D.(Cantab.), Reader, Ceylon 
Law College. [Colombo: Hansa Publishers Ltd. 1971. xv 
and 180 pp. Rs. 28.] 


Tus is a series of essays on the main features of Ceylon’s independence 
Constitution. Issued in paperback, it is well suited for the students to whom 
it is mainly addressed. It was published at a time when a Constituent 
Assembly had begun the task of devising a new constitution; the concluding 
chapter explains the background to the establishment of this Assembly. The 
present volume is therefore likely to be the forerunner of a more substantial 
text. 

Dr. Cooray may, incidentally, be congratulated on having had nine proof- 
readers at his disposal; they served him wel, but did not succeed in 
preventing him from attributing to Professor H. W. R. Wade two passa ges 
written by this reviewer. 

The legal background to recent events is particularly interesting. Courts 
and commentators had read subtle and unexpected implications into the 
relatively austere Jennings constitution. The remarkable opinion of the 
Privy Council in Liyanage v. R. [1967] 1 A.C. 259, screening the domain of 
the Judicature against encroachments by the legislature and the executive, 
posed fewer problems than the obiter dictum in Bribery Commissioner v. 
Ranasinghe [1965] A.C. 172, 198-194, indicating thet certain provisions of the 
Constitution were unalterable by the prescribed amending procedure. Could 
Ceylon even adopt a republican constitution? 

In 1970 the decision was taken, partly for political resaons, to contrive 
a “revolutionary” breach of legal continuity rather than proceed to the 
adoption of a republican constitution in reliance on the uncertain legal 
norms of the existing order. The Prime Minister designated the members 
of the newly elected House of Representatives as members of a Constituent 
Assembly, and the members passed a confirmatory resolution. The constitu- 
tion that emerged would (so It was hoped) derive its legal authority from 
the will of the people and their representatives (see further M. L. Marasinghe 
(1971) 20 I.C.L.Q. 645). The Government's draft constitutional proposals 
aroused a lively controversy, and the Bar Council of Ceylon made known its 
criticisms (directed particularly at the provisions affecting the judiciary and 
the use of official languages, and the absence of adequate protection for 
individual rights) in widely circulated memoranda. One suspects that at the 
end of the day the republican constitution may pose as many problems as 
its monerchical predecessor. It is not impossible that one of those problems 
may be the legal validity of the constitution itself, though Dr. Cooray 
harbours no uneesy doubts. Nowhere, so it seems, has the concept of con- 
stitutional autochtheny been taken more seriously than in Ceylon. Has it been 
taken a little too seriously? . 


S. A. pe Surry. 
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Tar Leca Réomw or Hyprosrace. By E. D. Brown. Library 
of World Affairs No. 70. [London: Stevens & Sons Ltd. 1971. 
xx and 286 pp. £4-50.] 


Tis work is primarily concerned with the sea-bed and subsoil. However, as 
Dr. Brown explains in his introduction, “the problems raised by the exploi- 
tation of these areas extend to the superjecent waters and the overall 
problem for the law-maker is to develop not merely a legal régime for the 
see-bed and the ocean floor but a régime for that part of the globe which 
extends vertically downwards from the air/sea interface to include the bed 
and subsoil of the seas and borisontally from land outwards to include the 
deep oceans.” 

The author commences by tackling the difficult question of determining 
the outer limit of the Continental Shelf. As he points out, the uncertainty 
was created by the open-ended nature of the definition contained in Article 1 
of the 1958 Continental Shelf Convention under which the expression was 
used as referring “to the sea-bed and subsoil of submarine areas adjacent 
to the coast but outside the areg of the territorial sea, to a depth of 200 
metres or, beyond that limit, to where the depth of the superjacent waters 
admits of the exploitation of the natural resources of the said areas” In 
1958 the law-makers could disregard the possibility of deep-ocean exploitation; 
today it has become a vexed issue with which the projected 1978 Law of the 
Sea Conference will have to deal.1 

In discussing the balance to be struck between the “adjacency” and 
“ exploltability ” aspects of Article 1, Dr. Brown covers in detail beth the 
preparatory work of the International Lew Commission and the proceedings 
of the Geneva Conference. However, he does not appear so convincing when 
he comes to express his own views on where the balance should be adjusted. 
In the North Sea Continental Shelf Cases, the International Court had stated 
that “the most fundamental of all the rules of law relating to the continental 
shelf” was that the rights of the coastal states constituted “a natural pro- 
longation of its land territory into and under the sea” and existed “ipso 
facto and ab initio, by virtue of its sovereignty over the land.”2 The author 
argues (at pp. 92-84) that such a proposition is acceptable enough when 
applied to the North Sea, but that it is less appropriate where the Continental 
Shelf borders an ocean, because the rights of a coastal state over the con- 
tnental slope where the water deepens towards the ocean floor must depend 
upon exploitab{lity. Not only is Dr. Brown less than convincing on this point, 
but his comments do not seem entirely consistent with his earlier treatment 
(at p. 28) of the Worth Sea decision. 

When the author turns to the Legal Régime of the Sea-Bed, he is entering 
“e disputed area of international customary law where doctrine tends by far 
to outweigh more rellable forms of evidence.” He rather skirts the issue 
(p. 84) of whether individual states can acquire title to the ocean-bed by 
a process of consolidation {n the light of the General Assembly Declaration 
in Resolution 27409 that the area “shall not be subject to appropriation by 
any means by states or persons .. . and no state shall claim or exercise 
sovereignty or sovereign rights over any part thereof.” Dr. Brown’s thesis is 
that reconciliation of conflicting rights to the high seas and the sea-bed can 
be achieved by analogy with the adjustments that bare taken place between 
navigation and exploitation in relation to the Continental Shelf. He then 
proceeds to formulate a Conventional Régime for Deep-Sea Mining based 
upon his research into the technological problems involved and the poltical 
and business pressures that might have to be taken into account. 


1 The Conference was called for G.A. Rea. 2750 (xxv); G.A. Res. 2470 (xxv), 
the Declaration of Prnciples the Ses- and the Ocean Floor, 
specifically referred to areas beyond the limits of national jurisdiction without 
attempting to state where thoss limite might lie. 

21.0.7. Rep., 1960 at p. @. 
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The final main section of the book deals with the ever-growing threat of 
marine pollution. After recording the provisions of the Convention for the 
Prevention of Pollution of the Sea by Oil, 1954-69, the author proceeds to 
the developments that stemmed from the Torrey Oanyon incident. While in 
somo ways it may be regretted that he does not expand his views on the 
legal issues raised by the British action against the vessel, tt must be 
admitted that Dr. Brown has thus avoided any imbalance that might have 
been created by too great an emphasis on the incident. Unfortunately the 
book was in the process of publication before Parliament passed the ON in 
Navigable Waters Act 1971, which gives the United Kingdom Government 

to deal with oil pollution going far beyond those granted by the 
1954-69 Convention and by the 1969 Convention relating to Intervention on 
the High Seas in cases of Oil Pollution Camalties. 

The author has provided a well-balanced account of an important area 
of contemporary international law. He has obviously immersed himself in 
a subject which requires a good deal of general technical knowledge as well 
as legal expertise. If there are any reservations to one’s welcome to this 
book (apart from its price which is dictated by the economics of Likely 
demand), it is the feeling that more could heve been said on the various 
topics discussed. However, if the international Conferences scheduled for 
1978 (in addttion to the UN Law of the Sea Conference, there is to be an 
IMCO Conference on Contamination of the Sea) bear fruit, it is to be hoped 
that Dr. Brown will be free to expand on his present work in the light of the 
new Conventional Régimes. 

D. W. Gazie. 


THe Human Ricut TO IxprvuaL Ferepom. Edited by Luis 
Kotxgr. [Florida: University of Miami Press. 1970. 249 pp. 
$12.50.] 


Woro leaders, primarily through the United Nations, have been almost 
unanimous in their wholesale condemnation of the ubiquitous arbitrary 
violation of basic human rights by sovereign states, but very Ifttle in practice 
has been done to end abuses of this nature. 

In the interest of such “helpless” individuels an eloquent plea for the 
establishment of a world court of habeas corpus to protect them from such 
arbitrary arrest and detention has been made by Luis Kutner in a new book 
entitled The Human Right to Individual Freedom—A Sympostum on World 
Habeas Corpus, to which eminent lawyers and jurists (including Roscoe 
Pound, Willam O. Douglas, William Brennan Jr, Quincy Wright, Dr. Udo 
Udoma, Luis Kutner, Prince Sihanouk) have contributed expert essays. The 
writ of habeas corpus is the most effective means of protecting the citizen 
against arbitrary arrest and illegal detention. But against an omnipotent 
and oppressive state manned by tin gods the writ is, in practice, almost 
powerless—and this is most demoralising and spiritually enslaving. 

And this is where Dr. Udo Udoma’s contribution in this 949-page book 
is moet topical and illuminating: 


“The thought that a citizen or national can be detained without charge 
or trial must of necessity affect the morale of the local population. 
Courage and boldness among the population become rare commodities. . . 
In such circumstances, if the free world is to have a meaningful survival, 
it becomes the duty of all men of good will throughout the world... to 
unite together to find a way of releasing mankind from this new chain 
of bondage and oppression and thereby bring an end to the prevalent 
venomous practice of arbitrary arrest and detention” (p. 37). 
Towards the realisation of such international effort to release mankind 
from this new chain of bondage, a world Court of Habeas Corpus has been 
proposed and a treaty statute, consisting of 49 Articles, for such a court 
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was proposed before the American Bar Association as far back as 
August 25, 1959. 

This is a most laudable proposition but if the experience of the Inter- 
national Court of Justice in The Hague is anything to go by it would appear 
that the new Habeas Corpus Court would achieve pretty little, but perhans 
regiu itëernitiohil courts of world Habeas Cone (like the European 
Court of Human Rights) are within reach—and once created and obeyed will 
enable others, in accordance with the precepts of the UN Charter, to follow 
suit. This is the optimistic view of Mr. Sutton (p. 190). 

Peace, in the last analysis, according to the late President Kennedy, is 
basically a matter of human rights. It is therefore painfully obvious, in the 
words of Roscoe Pound, thet if we are to have lasting peace, we must use all 
appropriate and effective means to strike at the human rights abuses that 
divide man from man and nation from nation. 

If it is only realised that power is temporary and transient and that the 
ruler today may well be the ruled tomorrow, the white minority régimes in 
Southern Africa would be more humane in their abuse of human rights. 

Here indeed is a book which all those who support world law and order 
must read with great benefit. 

$ Onanogm Onmowsanvu. 


Panorrve Law, Past anp Pagsext. By A. S. Diamonp. [London: 
Methuen & Co. 1971. xxv and 410 pp. £5.] 


Wuew originally published In 1985, this book was called simply Primitive 
Law. The title of the present greatly revised and expanded edition describes 
{ts scope more accurately: it deals with the legal usages both of encient 
peoples (such as Anglo-Saxons, Assyrians, Babylonians, Egyptians, Hebrews 
and Romans), and of the innumerable “present and recent peoples” whom 
until lately it was fashionable to call “ primitive” Dr. Diamond groups the 
former, according to degree of legal sophistication, into peoples of the Early, 
Central, and Late Codes; and the letter, according to thelr dominant mode of 
subsistence, into such categories as “food gatherers,” “early hunters,” 
“cattle keepers,” and “agriculturists.” In each instance he tries to correlate 
legal usages with economy and mode of government, and one of his basic 
conclusions is that kinds of dispute and dispute-settlement become more 
numerous and complex with technological and economic evolution. 

Dr. Diamond, a retired master of the Supreme Court, is not only an 
eminent professional lawyer. He has also read very widely outside his own 
particular field, and seems to have chosen his sources well (though one is 
surprised to note that he has virtually ignored Gluckman’s well-known works 
on the Barotse of Zambia). But his book suffers from several defects. 
Anthropologists are unlikely to agree with his old-fashioned evolutionary 
approach. They may find irritating his habit of giving isolated mippets of 
information about many different peoples at each “evolutionary stage” 
Above all, perhaps, they will dispute the success of his attempts to establish 
“close similarities” between past and present-day peoples—for instance 
between Anglo-Saxons and Romans on the one hend, and, on the other, such 
non-Hterate end economically undifferentiated peoples as the Zulu and 
Tswana (of southern Africa). Jurists, again, might have learned more from 
the book Lf he had thought it worth while paying attention to the theories of 
law developed by some recent anthropologists, notably Malinowski, Hoebdel, 
Gluckman, Bohannan and Pospisil. 

Nevertheless, Dr. Diamond has rendered valuable service to students in 
both disciplines: his book is one of the very few in which it is poasible to 
find, conveniently brought together, useful and adequate information sbout 
the legal systems of virtually all except modern Western societies. 


I, Somaruna. 
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HOW NOT TO DO IT! * 


I. Inrropucrory 


WE may think of the House of Lords Practice Statement of 1966, 
by which its members purport to take liberty to “‘ depart ” from 
their earlier decisions when they think it “ right’? to do so, asa 
certain watershed in institutional (as distinct from individual) 
judicial acknowledgment of the creative elements in appellate 
decision-making. Certainly, we are now im the presence of self- 
searching and overtness of choice in English appellate activity as 
never before.t We may think of the sudden implosions in Boys 
v. Chaplin ? of the staid learning on the rule in Phillips v. Eyre * 
concerning foreign torts in British courts. The Court of Appeal 
and the House have vied with each other to bring forth a whole 
crop of competing rules, few of them matching what has been done 
in the preceding century under that rule. We may think of Gallie 
v. Lee * where the appellate judges achieved consensus on the kind 
and degree of error or misunderstanding needed to base the non 


* Tho substance of this article was first delivered as the Fourth Wilfred 
Fullagar Teciuro. at Monash University oa Mae as ore The treatment 
(rem) 1 Ali B.R. 145 (H.L.) 


has, however, been ra eis for the presen Mav pie 
1 For illustrative earlier materials, soo Lord V W.: Legal Essays and 
Addresses (1999) xxv; Lord Badaiffe dissenting in v. Romford Ice Oo. 


A.C. 555, 501-602; Stone, Legal System ond Lawyers’ Reas s 
ji n); idem, ' The Raito of the Ratto Deoidendi ° (1959) 


passim). 
2 [1968] 3 Q.B. 1; [1968] 2 W.L.R. 898; [1968] 1 All B.R. 988 in the Court 
affirm the House of (1971) A-0. 858; [1989] 8 
[1960] B.R. 1085. ie be Julius Stone, 
‘A Gourt of Appeal in Search of Itself...” orn ry A EATA L.R. 


443. 
3 (1870) L.R. 6 Q.B. 1. 


ee) ao | [1969] 2 W.L.R. 901; [1060] 1 All E.R. 1069, in the 
art of A also affirmed in the House [1 ] 4.0. 1004; [1970] 8 W.L.B. 


1078; [1 8 All B.E. O61. For a full analysis, see Julius 8 ‘ The 
Limits of Non Est Faotum after Galis v. Lee ' (1972) 88 L.Q.B. 190. 
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est factum plea, reinterpreting or discarding a mass of cases, and 
leaving a rich residue of unclarities in the process. We may think, 
too, of the wide range of varying judicial positions on the duty of 
care, laid bare in the House of Lords consideration of Dorset Yacht 
Co. v. Home Office.’ Lord Diplock, indeed, made a rather unique 
attempt, for an English judge, to set the working out of the limits 
of Lord Atkin’s duty notion into a frame of continuing judicial 
choice-making, on the basis of what he called ‘“‘ the judges’ con- 
ception of the public interest in the field of negligence... . based 
upon the cumulative experience of the judiciary of the actual 
consequences of lack of care in particular instances.” ° 

At one remove from these trends runs an unresolved debate in 
the Court of Appeal about whether that court, too, can and should 
“ liberate ” itself from Young v. Bristol Aeroplane Co." and become 
tree to depart from its own decisions when it deems it right to do 
so. As early as Conway v. Rimmer * Lord Denning M.R. had in a 
dissent urged that the House of Lords Practice Statement must 
also change the Young case precedent rule for the Court of Appeal; 
but his brethren continued to insist on regarding the Young case 
rule as uneffected. In Galie v. Lee? in 1969, Lord Denning con- 
curred in a result on the merits with Salmon and Russell L.JJ.; 
but he did so by his own path of overruling Carlisle Banking Co. 
v. Bragg,” a co-ordinate precedent. Salmon L.J., while regretting 
that the Young case rule required adherence to earlier decisions, | 
even when this involves ‘‘ inconsistency, injustice and an affront 
to common sense,” thought that the rule could only be removed 
by a unanimous court. But Russell L.J. denied that even a 
unanimous court could do so; and he thought that it should not, 
since this would decrease the reliability of case law for practitioners, 
clients and judges.” 

Since members of the House also disapproved of the Bragg case, 
one might have expected that all this would amount to a continuing 
slide away from the Young case rule, and an intensification in Lord 
Denning’s campaign against it. Certainly, one need not have ex- 
pected the next stage to be a confrontation between the Court of 
Appeal and the House of Lords. Much less was one to expect 
that a unanimous Court of Appeal, including Lord Denning M.R., 
would be found reproving the House for departure from its own 
earlier decisions, or seeking to hold the House after 1966 to a 


L.(E. 970] A.O. 1004; [1970 -L.B. ; . 204. 
; EEY) Fam gr mnt per agi iy pery) A m3m 2i 


1 716; [ised] | All E.R. 288; (1044) 171 L.T. 118. 
s 1 W.L.B. 1681, 1087; se) 2 All B.R. 1960, 1288. 
9 @ Gh. 17, 67; [1969] .L.B. 901, 918-914; [1980] 1 All E.R. 


1082. 
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technical rule of the Young case about decisions given per incuriam, 
or even apparently challenging the House’s authority to change 
“ the common law.” Yet all this appears to have happened in 
Brooms v. Cassel. The House rejected the Court of Appeal’s 
reproof, in what may well be the most hostile affirmation of a Court 
of Appeal decision in our history. 

All this, besides being unexpected, is also perhaps a most 
frustrating outcome for expectations that the watershed of the 1966 
Practice Statement might lead to fuller understanding by appellate 
Judges of the creative nature of their tasks, with the recognition 
that this may require development or change in existing rules, 
whether by review of earlier decisions or otherwise. It is this 
aspect which is the maim concern of this paper and which has led 
me to entitle it as I have, and dedicate it to the distinguished and 
creative Australian judge whom it commemorates. 


Il. Tor Narrow Issor: was Broome v. CASSELL WITHIN 
Lord Drvinw’s CATEGORIES ? 

Captain Broome, the plaintiff in Broome v. Cassell, claimed 
that he was libelled in the book, The Destruction of Convoy PQ17, 
an account of a dramatic naval tragedy of World War I, by its 
publishers, Cassell (the first defendant) and its author (the second 
defendant). The alleged Ifbels concerned the performance by the 
plaintiff, Captain Broome, of his naval duties as commander of 
that convoy, responsibility for the tragic loss of the convoy being 
attributed to defects in the plaintiff’s conduct and character. The 
evidence showed that both defendants knew before publication that 
the passages concerned were false, and, moreover, that they 
persisted in publishing without correction, despite the fact that 
the falseness of the statements complained of was more than once 
drawn to their attention on the printer’s proofs by the plaintiff, the 
Admiralty, and others. The jury assessed the compensatory 
damages at £15,000, and the exemplary at £25,000. 

The main issue on which Broome v. Cassell came to the Court 
of Appeal was whether the jury was debarred by the law as laid 
down by the House of Lords in Rookes v. Barnard (per Lord Devlin) 
in 1964," from awarding the £25,000 “ exemplary ” damages, over 
and beyond damages required (including any for the “ aggravated ” 
nature of the defendant’s conduct) to compensate the plaintiff. This 
additional amount of “ exemplary ” damages has for its purpose 
(in the Lord Chancellor’s later words in Cassell v. Broome) to 
“ vindicate the strength of the law and act as a supplement to its 
strictly penal provisions.‘ 


2 QB. 854; [1971] 9 WLR. 888; [1071] 9 All B.R. 187. 
a 40, 18, Tim; [L984] 2 W.L.R. 960, 994-899; [1984] 1 All 
16 [1071] 9 All B.R. 187 (C.A); [1979] 1 All E.R. 901 (HLL), 829 
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Rookes v. Barnard *™ was a case concerning intimidation in 
industrial relations, in the course of which a question arose whether 
‘exemplary ”? damages could be awarded in respect of a flagrant 
breach of contract. In that case, Lord Devlia, with the un- 
animous approval of all his brethren, reviewed the law, and laid 
down that exemplary damages could only be awarded in three 
categories of case. These concerned, first, oppressive action by 
officers of the Crown (not here involved); secondly, cases where 
the defendant had © with a cynical disregard for a plaintiff’s rights 
. .. calculated that the money to be made out of his wrong-doing 
will probably exceed the damages at risk ” **; and, thirdly, cases 
where statute “ authorised ’? exemplary damages (this last also 
was not here involved).”* 

Lord Devlin also expressed three “‘ considerations ’’ applicable 
to all cases of exemplary damages: first, that the plaintiff cannot 
recover such damages unless he is himself the victim of ‘‘ the 
punishable behaviour.” Secondly, ‘‘ exemplary ” damages can be 
used both for and against liberty, and are a punishment without 
the safeguards of a criminal trial, so that the weapon must be 
used with restraint,’ and the House might have to “ place some 
arbitrary limit on such awards,” despite the respect due to assess- 
ment of damages by juries. Thirdly, the financial means of the 
parties, though irrelevant to compensatory damages, are relevant to 
exemplary damages. 

The fact that exemplary and compensatory damages must thus 
be presented differently to the jury, Lord Devlin also indicated, 
did not necessarily mean that the jury must make two separate 
awards. It should, however, be directed that exemplary damages 
should only come into play if it regards the amount which it has 
fixed for compensation as inadequate in the circumstances to punish 
and deter the defendant and mark its disapproval for his outrageous 
conduct, : 

The trial judge in Broome v. Cassell regarded himself as bound 
by this House of Lords decision in Rookes v. Barnard. The judge 
instructed the jury that in relation to the instant facts they 
should only award exemplary damages as a separate item, and only 
if the case fell within Lord Devlin’s second category of calculation 
of profits against damages.*° ‘The jury, as already observed, 
awarded £25,000 on the exemplary head. This, then, came to the 
Court of Appeal to determine whether the exemplary damages were 
impermissible or exceasive, counsel for both defendants arguing 


17 [1964] A.C. 1190; [1964] 2 W.L.R. 960; [1964] 1 All H.R. 867. 

18 [1964] A.C. at p. 1227; [1964] 2 W.L.R. at p. 828; [1064] 1 All B.R. at 
pp. 

19 At pp. 1128-1127; 880-820; 410-411 respectively of the same reports. 

2 [1972] 1 All B.B. 801; 811-812, 815, 889, 848, and (for Lawton J.’s actual 
words, see the Court of Appeal report ] 2 All B.R. 187, 200 (per Lord 
Denning M.R.). 
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that there was no evidence of “ calculation ” (interpreting Lord 
Devlin’s language here in a narrow literal sense). 

On the narrow issue, whether the facts fell within Lord Devlin’s 
second category, Lord Denning M.R. and all members of the 
Court of Appeal left no doubt that in their view they did; though 
they treated it as only their secondary ground of decision. 
Assuming, that is, that Lord Devlin’s statement of the law was 
binding on them (which in their main ground they denied), they 
would still hold that the facts fell within the second category of 
exemplary damages permitted by Rookes v. Barnard. The defend- 
ants had persisted in uncorrected publication, calculating (as their 
lordships said, and as the trial court had said, and as also proved 
to be true) that the profits and royalties from this sensation-creating 
book, with its uncorrected libellous assertions, would exceed any 
damages awarded against them. This, they thought (as later did 
the House of Lords), sufficed to meet Lord Devlin’s category; there 
was no need to show an actual arithmetical calculation with pencil 
and paper. 

This alone, of course, would have sufficed as a ground for 
dismissing the appeal. And the House later affirmed its decisive- 
ness.~ But all the members of the Court of Appeal were at great 
pains to subordinate it to their wider ground that the limits set 
on recovery of exemplary damages by Lord Devlin’s statement 
were not binding on the courts. All of them ™ dealt, first of all, 
and at length, with the wider question whether Lord Deyvlin’s 
statement bound them, adding the above narrow ground, only in 
case the House of Lords should reject the wider one. To this wider 
ground I immediately turn. 


IO. Issurs INVOLVED IN THE COURT OF APPEAL’s WIDER GROUND 
THAT ROOKES v. BARNARD was DECIDED PER Incurniam OF EARLIER 
Contrary Houser or Lorps DECISIONS 


All members of the Court of Appeal chose (as already noted) to 
place the main brunt of their argument on the per incuriam point. 
They said that the House of Lords’ endorsement of Lord Devlin’s 
exposé of the law in Rookes v. Barnard in 1964 did not bind the 
court, because it ignored two House of Lords cases, Hulton v. 
Jones ® and Ley v. Hamilton, which had approved exemplary 
damages beyond Lord Devlin’s limits. They asserted that Lord 


™ The majority called the appellant's attempt to escape Lord Devlin's second 
category “a forlorn hope '’ [1972] 1 All E.R. 801, 812. They stressed the 
importance of his ‘‘ considerations '’ for the j j 
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Devlin had said in 1964 that the House itself had never “‘ in any 
decision ” approved an award of “ exemplary ” damages, and was 
thus free to review the whole matter, when there were in fact the 
above two House of Lords cases approving such damages. The 
Rookes v. Barnard decision on “ exemplary ” damages was thus 
given per incuriam of those two cases. On this basis they claimed 
freedom to choose the law in these earlier overlooked cases rather 
than that in Rookes v. Barnard; they indeed advised trial judges 
to instruct juries on the same basis. 

The line of thought thus vigorously embraced by the Court had 
been canvassed in Australian cases which refused to follow Lord 
Devlin, notably Uren v. Fatrfam * and Consolidated Press v. Uren,” 
though those decisions certainly did not purport to rest on the 
per incuriam ground. As used by the Court of Appeal against the 
House of Lords, this wider ground turned on four distinct issues : 

(1) Was there a House of Lords rule of practice in 1964, 
analogous to the Young case * rule in the Court of Appeal, under 
which the House was not bound by its own decision given per 
incuriam of its own earlier decisions ? 

(2) Assuming that the House had such a rule, could an inferior 
court also use it to free itself of the authority of the House’s decision 
given per incuriam? 

(8) Was it in fact true that the two House of Lords cases vouched 

against Rookes v. Barnard were contrary to that decision and were 
overlooked per incuriam ? 
The members of the Court of Appeal either assumed, or sought to 
prove, affirmative answers to all the above three questions; a 
negative answer on any one would defeat their wider ground. Yet 
a close analysis will suggest that the answers to most of them are in 
the negative. 

In relation to the future work, both of the House of Lords and 


25 Rookes v. Barnard 14 A.O. 1190, 1991; [1964] 2 W.L.R. 269, 824; 
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the Court of Appeal, a fourth question arises concerning the scope 
of the per incuriam doctrine, with which it is also convenient to 
deal at this point: 

(4) Assuming that the House formerly had a per incuriam rule, 
as above, what was the effect on it of the Practice Statement of 
1966 allowing the House to depart from its own decisions? 


IV. Frest Per Incouniam Issor: Dw rax House or Lorps Have 
A Pre Incuntam RULE IN 1964? 


The Court of Appeal itself, of course, only in the Young case in 
1944, tightened up the shackles of precedent on itself. It there 
affirmed that it was bound by its own or co-ordinate decisions, 
unless inter alia those decisions were given per incuriam. The 
term per incuriam has, of course, shown itself fertile in ambiguities, 
and even on its declared face in 1044, it covered rather disparate 
matters. The tncuria alleged to be involved in Broome v. Cassell 
is of prior contrary decisions of the court concerned or of a court 
co-ordinate to it. And as applied to such decisions, the notion 
has shown itself particularly slippery, and is, perhaps, a nice 
example of a category of concealed multiple reference.” 

Whichever reference be correct, however, it is reasonably clear 
that per incuriam impeachment does not embrace precedents where 
all that has happened is that the earlier case was considered by 
the precedent court, but was given a meaning which the instant 
court thinks wrong, or even absurd. And this boundary line will 
later be seen to be vital in determining the third per incuriam issue, 
namely, whether Lord Devlin’s statement was per incuriam of two 
earlier House of Lords cases. Conceivably, per incuriam could be 
extended to cover some degree of gross and egregious error in inter- 
preting an earlier case: but only, I believe, by destroying even 
the modicum of determinacy that still attaches to the notion of 
binding precedent. 

Whatever the scope of the per incuriam exception for prior over- 
looked cases, it was still in doubt,* right until the Practice Statement 
of 1966, whether the House of Lords recognised such a rule for 
itself in relation to its own decisions which, from the London 
Tramways case in 1898 ** to the Statement of 1966, were theore- 
tically binding on itself. Moreover, as will later be , 
since the 1966 Statement freed the House generally to depart from 


29 Ibid, 

® The central doubt is as'to whoss view is decisive on the point whether the 
earlier precedent was con to the later one. See Stone, Legal System 
end Lawyers’ Reasonings (060, pp 285—8900. 
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its own prior decisions, this doubt is now never likely to be fully 
removed. A forum thus free deliberately to depart from its prior 
decisions can scarcely need such an exception to permit it to do so 
by inadvertence. 

Yet it was, ironically, at this stage, that the majority of the 
House in Cassell v. Broome seemed to raise the possibility that, 
in appropriate circumstances, the per incuriam limb of the Young 
case rule might be used by the House itself in deciding whether 
to follow its own prior decisions. It admonished the Court of 
Appeal that in the court hierarchy each “‘ lower tier including the 
Court ot Appeal ” must “ accept loyally the decisions of the higher 
tiers.” The Lord Chancellor went on: ‘‘ Where decisions mani- 
festly conflicted, Young v. Bristol Aeroplane Co.™ offered guidance 
to each tier in matters affecting its own decisions.” * 


V. Srconp Prr Ixncuriam Issve: AssumING THE House pm Have 
mrs Own Prr Incuntam RULE, Can THe Count or Appeal INVOKE 
THIS TO [mPtACH a DECISION oF THE House? 


The majority of the House (and indeed the minority also) flatly 
rejected the Court of Appeal’s attempt to use the per incuriam 
exception to discredit, not one of that court’s own precedents, 
but that of the hierarchically superior House of Lords. The doctrine, 
they said im effect, directs a court’s penance for its own oversights; 
it cannot be used as a weapon against precedents of a higher tier. 

While the House acted as if all this followed from the mere 
subordination of lower to higher courts, there are some things to 
be said, at any rate in logic, on the other side.“ Yet, of course, 
even when logic does not compel, the practice of the House itself 
in insisting that the latest precedent be respected, may impose such 
a compulsion. And the House in Cassell v. Broome has now clearly 
ruled that even if a lower court regards the latest House of Lords 
decision as ‘* unworkable,” “‘ wrong,” or “ultra vires,” or even 
given per incuriam of the House’s earlier decisions, the latest decision 
must still be followed. The per incuriam exception, said the 
House, is for each tier to apply on its own level. “ It does not 
entitle it to question considered decisions in the upper tiers with 
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the same freedom.” 3! To allow a lower court to question such a 
decision would produce ‘‘ unedifying disputes ” between the Court 
of Appeal and the House, and involve other judges in these.** 


VI. Tarp Pre Ixcuntam Issor: Were Taere in Fact Two 
Prior Houge or Lorps Casrs APPROVING EXEMPLARY DAMAGES 
IaNoRED BY THE House mn Rooxes v. BARNARD ? 


Perhaps the most astonishing aspect of the Court of Appeal’s action 
in Broome v. Cassell is its flat assertion that the House had in 
Rookes v. Barnard overlooked two contrary House of Lords 
decisions. Lord Denning claimed roundly that it “‘ went against ” 
both Ley v. Hamilton ® and Hulton v. Jones. Salmon L.J. 
claimed * that Hulton v. Jones “ implicitly,” and Ley v. Hamilton 
“ explicitly ” approved the award of exemplary damages outside 
Lord Deviin’s limits. Phillimore L.J., somewhat more cautiously, 
perhaps, relied only on Ley v. Hamilton as an overlooked case.“ 
Yet it is far from clear that Hulton v. Jones and Ley v. Hamilton 
were holdings on the range of permissible ewemplary damages at all, 
as distinguished from holdings merely that jury awards in those 
cases not specified as “‘ exemplary’? were ‘‘ excessive ’? in the 
particular cases. Both are open to the view that they were con- 
cerned only with ‘‘ compensatory ” awards.“ The damages issue 


3T Ibid. 
24 The majority's further point of uncertainty to litigants is not persuasive. 
per mouriam, the uncertainty will be there whatever the lower court 
z9 (1085) 158 L.T. 884. #0 [1910] A.C. 20. 
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in Hulton v. Jones “ was a minor one, and only Lord Loreburn 
referred to it, and in but general terms. As to whether the damages 
were excessive, he said that though the damages were heavy, there 
were in the case “ ingredients” of ‘‘ recklessness or more than 
recklessness,” and that the jury was entitled to say that this kind 
of article was to be condemned, and the House would therefore 
not interfere.“® Neither the word ‘‘ exemplary ’’ nor any clear 
synonym was used even by Lord Loreburn, and the other three 
Lords concurred in only general terms. 

The truth of the per incuriam charge, then, stands or falls on 
Ley v. Hamilton, of which the House’s decision was reported 
briefly in the Law Times.** The report shows that that was an 
appeal in a case where there had been two distinct counts for libel 
in the trial below, but the jury had not been instructed to award 
separate damages for each count. The jury made one award for 
both, and the question on appeal was whether, in view of the judge’s 
failure to direct separate awards, the jury’s award was excessive and 
improper in relation to the facts.‘ 

Lord Atkin, in a short speech dismissing the appeel, agreed 
with Scrutton L.J. in the court below on the damages issue.“ In 
libel and some other cases, he said illustratively, damages some- 
times have to be at large, and you often cannot separate the 
element of aggravation from the element of “ real °’ damage to the 
plaintiff. ‘‘ The ‘ punitive ’ element is not something which is or 
can be added to some known factor which is non-punitive.” 4° 

Now, the first point to be made as to Ley v. Hamilton is that 
Lord Devlin not only referred to Ley v. Hamilton, he also quoted 
the only relevant part of Lord Atkin’s speech as supporting his 
view and that of his brethren. So that strictly Ley v. Hamilton 
did not go per incuriam at all in Rookes v. Barnard.*° Lord Devlin 
inferred that the term “‘ punitive’ (in quotation marks) as Lord 
Atkin there used it, should be read as ‘‘ so-called punitive.” So 
that the above-quoted sentence merely made the point that ‘4 com- 
pensatory ’? damages in respect of material losses may not in a 
libel action be separable off from “ aggravated °” elements which 
compensate for a sense of humiliation and outrage, and other painful 
consequences of the wrong. 

The second point is that even if Lord Devlin’s interpretation of 
Lord Atkin’s use of the word “ punitive ’? was mistaken, and even 
if it were equally arguable that Lord Atkin intended (as the Court 
of Appeal insisted) to refer to “‘ exemplary ” damages in the sense 
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now under debate,” this would still not be a per incuriam, as 
distinct from a possible legal, error by the House of Lords.” For 
Phillimore L.J. to complam ™ that Lord Devlin failed to consider 
whether the House was bound by its decision in Ley’s case is to 
beg the question whether the House or the Court of Appeal was 
right: and that is not a question which the Court of Appeal is in a 
position to beg. And this would be so, even if we thought, with 
Salmon L.J.™ (as the present writer does not) that Lord Devlin’s 
rendering of Lord Atkin was so wrong that it was like “ suspending 
a three-ton truck on a cobweb,” a “ conjuring out of the air ”’; or 
with Philimore L.J. that Lord Devlin’s views on exemplary damages 
were ‘* poles apart ”’ from Lord Atkin’s.”* 

Even, therefore, if we assumed that the House had in 1964 a 
rule of per incuriam (which would be dubious), and that the Court 
of Appeal could use such a rule to discredit a House of Lords 
decision (which is certainly not the case), Rookes v. Barnard could 
not be said to have been decided per incuriam of Ley v. Hamilton.” 


VU. Fourtu pre Inccnmu Isscue: AssuMING THE House oF 

Loros Formerty Hap a Pee IncuniamM RULE CONCERNING ITS OWN 

PRECEDENTS, WHAT was THE EFFECT ON IT OF THE PRACTICE 

STATEMENT OF 1966, ALLOWING THE House To DEPART FROM ITS 
own DECISIONS ? 


The Court of Appeal’s assertion that the Rookes v. Barnard 
decision on exemplary damages involved an unauthorised amend- 
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ment of ‘“ the common law ” 3" depended, and (as we have already 
seen) depended in vain, on the per incuriam point. To press the 
point in the circumstances of Broome v. Cassell, the court raised still 
another interesting new issue concerning the per incuriam doctrine. 
This was that that doctrine applied in 1964 when the House regarded 
itself as bound by its own precedents under the London Tramways 
case,°* even though the House had since, by the Practice Statement 
of 1966, declared itself free to depart from its own decisions when 
it considers it “ right ” to do so.” 

Were the members of the Court thus saying that if Rookes v. 
Barnard had arisen after the 1966 Statement, they would not have 
objected that Lord Devlin’s formulation could be ignored as decided 
per incuriam of earlier decisions (presumably because the 1966 
Statement removed the objection to the House’s exercise of law- 
making power)? Salmon L.J. at least seemed to be saying precisely 
this. ‘‘ The legislature,” he said, ‘f and possibly since 1966, the 
House of Lords, could abolish exemplary damages. They have not 
done so.” * 

If this were so, then, regardless of outcome for the law of 
exemplary damages, the whole issue of the status of House of Lords 
decisians taken per incuriam, would now be obsolescent, if not 
obsolete. On the whole, this seems correct on principle, subject 
perhaps to some refinements. As regards the House’s power to 
seck the best instant decision, whatever its prior decisions, it can 
scarcely be decisive after 1966 whether it does this by ignoring an 
earlier decision, or by overruling it.™ 

While per incuriam may thus have become of mere antiquarian 
interest for the House, the present aspect of it still has potential 
importance in relation to some matters close to Lord Denning’s 
heart. If the Court of Appeal itself came, as Lord Denning desires, 
to depart from its decisions, the per incuriam rule would presumably 
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also cease to apply to cases overlooking decisions of the Court of 
Appeal itself. With the Court of Appeal, as with the House, 
once it is free to overrule its earlier precedent, it is straining at a 
gnat while swallowing a camel to say that mere oversight of such 
an earlier precedent would discredit the Court’s decision. I shall 
consider, in the concluding sections, the bearing of the recent House 
of Lords deliverances in Jones’ case,® on its freedom to overrule 
its own decisions. 


VIO. Tse Cover or APPEAL AND JUDICIAL LAWMAKING 


Lord Denning seemed, at moments, to be saying that the Lords 
had no power to overrule their earlier precedents, whether before 
or even after 1966, at any rate when these Tepresented, as he 
thought the pre-1964 cases on exemplary damages did, ‘“ well- 
settled ” “ common law ” doctrines.“ He certainly was not careful 
to limit his attack on the House’s “ law-making ’’ to the period 
before the 1966 Practice Statement. 

He thought, for example, that only the legislature and not 
the House could ‘overthrow’? such doctrines as exemplary 
damages in 1964 and this was quite independent of his argument 
on per incuriam, and it was also independent of his criticiams of 
Lord Devlin’s views as bad and illogical in terms of policy. The 
clear implication that appellate judges may not, in the course of 
their tasks, modify the common law, sits strangely on lips of one 
so proud of the creative judicial role. 

Though their individual positions varied,“ the vehemence of 
the other two Lords Justices’ attack on Rookes v. Barnard sug- 
gests that they too saw the matter as one the crux of which was in 
the nature of judicial power rather than relative dates. More 
important, however, than the personal incongruities is the fact that 
all the members of the court seem to identify the power to alter 
and mould the existing common law exclusively with the power 
to depart from precedents. They appeared to ignore, both in their 
criticisms of the House, and in choosing their own course for making 
these criticisms effective, what is now so widely known about the 
sources of movement and change in the common law. They ignored, 
above all, the areas for judicial choice-making built into the theory 
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of the ratio decidendi for almost any case, including Rookes v. 
Barnard and the cases which they asserted to conflict with Rookes 
v. Barnard. 


IX. Was THe Ratio Decipenvi or THE Rooxrs v. BARNARD 
DECISION A8 TO EXEMPLARY DAMAGES BINDING FOR THE Facts 
oF Broome v. CASSELL ? 


It would, I believe, have been open to the Court of Appeal in 
Broome v. Cassell to proceed otherwise. They could have examined 
how far Lord Devlin’s statement on exemplary damages in Rookes 
v. Barnard, granting it the full weight of a considered statement 
in the House, need necessarily be regarded by either the House of 
Lords or itself as part of the binding ratio of the decision in that 
case.®! No member of the Court of Appeal referred to this matter at 
all. 

The mere fact, after all, that Lord Devlin and his colleagues in 
Rookes v. Barnard made certain propositions about exemplary 
damages in general, could not tn itself, in either the theory or the 
practice of precedent, warrant these ipsissima verba as constituting 
part of the ratio decidendi of Rookes v. Barnard, binding for the 
facts of Broome v. Cassell. The facts of the former case, for example, 
concerned intimidation, industrial relations and recovery for breach 
of contract, 'the facts of the latter involved libel. It will be objected 
immediately, of course, that this simple truth cannot limit so 
deliberate and unanimous a pronouncement of the House of Lords 
as that now in question. Yet the House of Lords itself has recently 
provided a striking answer to any such objection in the manner 
in which the House, in Conway v. Rimmer,“ disposed of Viscount 
Simon L.C.’s statement in Duncan v. Cammell, Laird © of the law 
on Crown privilege from producing documents. Viscount Simon 
L.C., speaking for an impressive unanimous House, including Lords 
Thankerton, Russell of Killowen, Clauson, Macmillan, Wright and 
Porter, affirmed in Duncan’s case that if the Crown asserts that 
production of a document would be “ injurious to the public 
interest,” or that secrecy of a class of documents is “‘ necessary for 
the proper conduct of the public service,” that assertion is final 
and conclusive, and the document need not be produced. This was 
a rather unlimited proposition. The House, nevertheless, found it 
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possible, in Conway v. Rimmer in 1968 (that is, after the 1966 
Practice Statement) to sweep the proposition aside without 
“ departing from it.” "° 

What they rather said was that, however solemn and unanimous 
Viscount Simon’s formulation, and however wide his intention, the 
House was dealing in Duncan’s case with naval documents about 
submarines in wartime; while they were now dealing in Conway v. 
Rimmer with police reports. He was dealing with centralised 
government operations, they were dealing with local government. 
And they pointed to half-a-dozen other differentiae of this kind.” 
Why was it not open to the Court of Appeal to emulate the House’s 
own. recent model? 
' The failure of the Court of Appeal to discuss in Broome v. Cassell 
what the relevant ratio decidendi of Rookes v. Barnard might be, 
is the more surprising, since it was raised by counsel in Australian 
Consolidated Press v. Uren.™ The majority of the Lords in Cassell 
v. Broome itself seemed to admit that the mere intention of the 
precedent judge to state a legal rule, though relevant to determining 
the ratio, is not in itself conclusive; in other words, that dictum and 
ratio decidendi still have to be distinguished. For they went on 
to suggest that the correct way to seek a review of the law should 
be the use of the “ leap-frogging procedure ” in a case “ involving 
the ratio decidendt of Rookes v. Barnard.” ™ 

This kind of non-recall of appellate creativeness, in a judge as 
activist as Lord Denning, remains a puzzle. It is also rather 
inconsistent in mood with his positions in recent cases that the 
Court of Appeal should be free to decide what the law is, without 
being hamstrung by its earlier decisions. It is even tempting, in 
the light of this, to speculate whether Lord Denning’s judgment in 
Broome v. Cassell was not a quixotic reaction to his very lack of 
success hitherto in initiatives to liberate the Court of Appeal from 
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the Young case rule. He might be saying, as it were, to his more 
“ conservative ” brethren: ‘‘ Very well, but you shall not have it 
both ways. If the Court of Appeal is to be hamstrung by its own 
prior decisions, then the House of Lords must be regarded as 
similarly hamstrung, at any rate before 1966.” 


X. Responsx oy THE House or LORDS To THE CHALLENGE 
TO Irs AUTHORITY 


‘So directly did the Court of Appeal’s stress on the per incuriam 
doctrine raise the question of power, and so sharply did the House 
respond to this, that all the Lords, with the possible exception of 
‘Lord Dilhorne, gave central attention to it as what they called 
“ the constitutional question.” ™ It was presumably on this 
account that (as The Times oer observed) the House consisted 
“ exceptionally of seven Lords of Appeal.” "> Lords Dilhorne, 
Wilberforce and Diplock dissented in result; but they took care to 
concur (the first half-heartedly, the second ‘‘ wholeheartedly ”) on 
this constitutional question of the relation of the Court of Appeal 
to the House of Lords. 

The Lord Chancellor, speaking for the majority, thought they 
had need to consider ‘‘ with studied moderation,” the propriety 
and desirability of the Court of Appeal’s ‘* unusual course.” ™ 
What followed can be called ‘‘ studied moderation ”?” only by a 
combination of British and judicial understatement. First, said the 
majority, by going beyond what was needful for deciding the case, 
or even drawing attention to the need for the House to review the 
matter when a case should arise ‘* involving the ratio decidendi of 
Rookes v. Barnard,” the Court of Appeal had unnecessarily involved 
the House and the parties in thirteen days of hearing in the House, 
and the loser with heavy costs of this hearing. Secondly, the 
court had gratuitously advised trial judges ‘f to ignore House of 
Lords decisions,” and embarrassed them into having to “ take 
sides in an unedifying dispute ’’ between the Court of Appeal and 
the House." Thirdly, the effect of this advice on future litigants 
was to leave them in chaos and uncertainty until the time when 
one of them should have pressed his suit through to the House of 
Lords."* Fourthly, it was necessary that the Court of Appeal, along 
with other lower courts in the hierarchy, ‘‘ accept loyally the 
decisions of the higher courts.” ® A court’s freedom to question its 
own decisions under the Young case rule does not “ entitle it to 
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question considered decisions in the upper tiers with the same 
freedom.” "= And the Lord Chancellor hoped, ominously, that “ it 
would never be necessary ” to make this last point again.** 


XI. RESPONSE OF THE HOUSE TO THE Count or APPEAL’s Erorts 
TO ENgUnE RECONSIDERATION OF THE RULES 48 TO EXEMPLARY 
Damages 


In this assertion of its hierarchical authority, the merits of the 
issue as to damages raised by the Court of Appeal were not entirely 
neglected. They were, however, incidental and grudgingly short 
of any full review; and most regrettable of all, they leave the law 
in even greater uncertainty than that resulting from the Court 
of Appeal’s ‘‘ unusual course,” which the Lord Chancellor and all 
the majority judges and even two of the dissenting Lords, joined 
in rebuking. 

This may seem a somewhat stern assessment; but a close view 
of the speeches unfortunately supports it. 

First, the majority (as already seen) rejected squarely the Court 
of Appeal charges that Lord Devlin’s statement in Rookes v. 
Barnard was per incuriam and ultra vires and that it was unworkable 
and that trial judges should follow the law as it was before Rookes 
v. Barnard. 

Secondly, the essence of the Devlin doctrine, according to the 
Lord Chancellor, was that “ exemplary ’? damages (he used the 
term “ punitive ” as a synonym here) are, if they are “ ever per- 
missible,”’ discretionary, and required the jury to be warned not to 
resort to them “ unless satisfied that a purely compensatory award 
was inadequate.” In other words, “ aggravated damages could 
and should in every case take care of the exemplary element ” and 
(apart from the emceptional “ categories ”) the jury should be 
neither encouraged nor allowed to award more than such compen- 
zatory ““ aggravated ’? damages “ simply to give effect to feelings 
of indignation.” * The use of ‘‘ punitive ” to mean “ exemplary ” 
followed by the statement (at least implied) that “ exemplary ” 
damages are already included within “ aggravated ” damages, when 
these are made part of “‘ compensatory ” damages, farther redarkens 
the deep terminological confusion which Lord Devlin had tried to 
lighten. It must be left for consideration elsewhere." 

Thirdly, however, the Lord Chancellor deliberately raised new 
doubts about Lord Devlin’s exceptional categories. But these were 
doubts in the opposite direction to the Court of Appeal’s. The 
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Court of Appeal wanted to reject them in the sense that the limits 
on the situations in which exemplary damages could be awarded 
should be removed, so that this range should not be artificially 
restricted. The Lord Chancellor, however, questioned whether 
such damages should ever at all be awarded.*” He thought Lord 
Devlin’s statement might even “ increase its value ” if his “ three 
categories °” were wholly “ rejected. And clearly he meant by 
this that “ exemplary ” awards should never be permissible. After 
the Court of Appeal decision, litigants and lawyers had to guess 
between Lord Devlin’s view limiting exemplary damages to his 
three categories, and the court’s view that there were no such 
limits. The House, however, has now added a third available guess, 
namely, that exemplary damages, beyond what are embraced in 
“ aggravated ” damages, can never be awarded. 

Fourthly, having thus raised this third possibility that the 
House might in the future altogether *’ exclude awards of ** exemp- 
lary ’? damages, the Lord Chancellor then proceeded to damp it 
down. He explained (without any immediate dissent on his own 
part) that Lord Devlin had preserved the exceptional categories, 
partly because he felt bound by authority to do so; and partly 
because he felt that in those categories, besides the elements of 
injuria for which ‘‘ aggravated ’? damages provide compensation, 
there was need for “* an additional sum . . . to vindicate the strength 
of the law and act as a supplement to its strictly penal provisions.” 3 

Fifthly, the Lord Chancellor injected some additional uncertainty 
into the House’s future course by the elements which he included 
in compensatory ‘‘ aggravated ’? damages. He included among 
these not only loss of reputation, mjured feelings and outraged 
morality, but also what was necessary ‘‘ to enable a plaintiff to 
protect himself against future calumny or outrage of a similar 
kind.” ** This must refer to damages awarded as a deterrent to 
the defendant and others like him, and it smacks more of the 
“ exemplary ” (“‘ punitive ” in this sense) than of compensation. 
In so far as juries can in the future, in all kinds of cases, include an 
amount for such deterrence in their “‘ compensatory ” award, the 
total abolition of nominally ‘“‘ exemplary ’? damages could be 
abolition in a formal sense only. 

Sixthly, having roundly asserted the “‘ workability ’’ of Lord 
Devlin’s view, rejecting the Court of Appeal’s contrary eonten- 
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tion ® the Lord Chancellor for the majority then ventured a reason 
why it could not work. He said: 


“ The difficulty [is] . . . in working a system of punitive 
(scil. ewemplary) damages ear the system of aggravated 
and compensatory damage . [because the thinking under- 
lying the two systems was as ` incompatib e as oil and vmegar, 
the one based on what the plaintiff ought to receive, the other 
based on what 12 reasonable but otherwise uninstructed men 
and women thought the defendant ought to pay.” (Italics 
supplied.) ** 


Seventhly, while the Lords expressed themselves as ‘‘ not com- 
plaining ” of the Court of Appeal’s view that “‘ Rookes v. Barnard 
clearly needed reconsideration by the House,” they gave at that 
point only two reasons for not complaining.** One was because 
of its poor “ reception ”’ by other Commonwealth courts. Yet, of 
course, Commonwealth court criticisms would point to removal of 
Lord Devlin’s limits on the award of ‘“ exemplary ” ; 
whereas the majority (subject to the above puzzles) seemed to favour 
their total abolition. Their second reason was that ‘‘ many of Lord 
Devlin’s statements may have been misunderstood ” *: but they 
did not specify the which or the how of these misunderstandings. 

This second reason hints at the eighth and final item which 
the House left by way of clues for litigants, lawyers and judges 
agonising as to the course it might yet take as to the range of exemp- 
lary damages. This final item is that the Lord Chancellor said 
(rather early in his speech) that, instead of the “‘ unusual course ” 
actually followed, the Court of Appeal could suggest “‘ so soon as 
a case of first instance arose involving the ratio decidendi of Rookes 
v. Barnard, the parties concerned might use the leap-frogging pro- 
cedure now available ” (italics supplied). This implies, as already 
noted, a view that not the whole of what Lord Devlin said, but only 
that part of it which represents the ratio decidendi of Rookes v. 
Barnard is binding, even on courts below the House of Lords. And 
it implies that what this part is, is still to be determined. 


XU. Tactics AND STRATEGY FOR JUDICIAL LIBERATION 


Clearly, the Court of Appeal’s demand that the House make a fresh 
statement of the law of exemplary damages, as it stood before 
Rookes v. Barnard, was defeated in Brooms v. Cassell. If the court 
thought that the very drama of a Court of Appeal tellmg the House 
of Lords that one of its decisions was given per incuriam would best 
promise such attention and revision, they were over-sanguine for 
rather clear reasons. 
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First, the same drama which secured the House’s attention also, 
by its challenge to power, invited the House to meet it (as it mostly 
did) by a simple assertion of power. 

Secondly, even if the controversy had not risen to this heat, the 
effectiveness of the per incuriam approach would still have depended 
on whether the situation did meet the requirements for discrediting 
a decision in terms of that rule. We have seen that, for more than 
one reason, Lord Devlin’s formulation could not be said to have 
been per incuriam of either of the earlier House of Lords cases 
invoked. 

Thirdly, as soon as drama turned into power struggle, any 
tactical advantage of using per incuriam, was almost certain to be 
lost by the fact that Broome v. Cassell was so strategically unfortu- 
nate a case in which to seek it. For Broome v. Cassell fell by com- 
mon agreement of the judges concerned into the second exceptional 
category for which Lord Devlin allowed exemplary damages. 

Fourthly (and far more serious than the above matters of per- 
sonal embarrassment, frustration, and retort of particular judges), 
are the intellectual dangers resulting from this exchange for future 
cases between the two highest tiers of English courts. To focus thus 
on per incuriam, Lord Denning and his colleagues had to indulge 
the simplistic error that the House had no other means within the 
pre-1966 precedent system of overcoming one of its own prior 
decisions. They had to ignore the facts,” recently described by this 
writer, that in the sixty-eight years during which the House had 
been ‘‘ bound ” by its own decisions from the London Tramways 
case in 1898 to the 1966 Practice Statement, the inhibiting effect of 
the rule of that case on the House appears to be quite negligible. 
They also seemed to overlook that the creative steps taken to dispose 
of the binding force of Duncan v. Cammell Laird for the facts m 
Conway v. Rimmer, even after 1966, were by the sophisticated use 
of traditional pre-1966 techniques, rather than by overruling.” 

Fifthly, it is a sad paradox that m Broome v. Cassell, a case 
decided at a point of time when issues of judicial policy choices 
had begun to stir into open and fruitful debate in the highest English 
courts, these should now have been re-obfuscated and re-confused 
behind a whole complex of unreal assumptions concerning the day- 
to-day appellate judicial process. Truths about appellate judgment 
already almost won, may now have to be struggled for anew. Not 
the least of these truths is that the contrast between cases where a 
court is bound or not bound by its own (and, indeed, even superior 
court) decisions, is not a contrast between mechanically compelled 
law application, and free creative law development. Even where a 
precedent in some sense is “ binding,” the question usually still 
remains, as Conway v. Rimmer eloquently showed, of fixing what it 


ba mao Fhe @ aoe Ee Stona article cited supra n. 
E Aa] a oats "901; [1071] 2 WLR 868, 890: [1971] 2 AU B.R. 167, 


Sxrr. 1972 ON THE LIBERATION OF APPELLATE JUDGES 469 


is binding for, in relation to the instant case.” The members of the 
Court of Appeal overlooked the traditional techniques available to 
themselves, as well as the House, for raising the questions of law and 
policy which they wished to raise about Rookes v. Barnard. They 
ignored contemporary knowledge of the methods by which the 
common law has constantly changed within the precedent system. 
In terms of judicial tactics, this approached disastrous comedy. In 
terms of the prospects of steadier and wiser growth in the common 
law, it approached tragedy. And in terms of understanding of the 
processes of legal growth in England, it threatens a setback of major 
dimensions.” 

For all that was really clear in Broome’s case from the opposed 
analyses of the cases there before the judges, when attention is given 
to holdings, as well as dicta, and to the ambiguous use of terms such 
as “ punitive ” and “ solatium,” is that what the authorities 
amounted to—certainly at the House of Lords level—does not lend 
itself to clean-cut characterisation as “ correct ” or “ incorrect.” 

What the Privy Council did in the Uren case showed some 
awareness of this truth. They observed in their conclusion that the 
issue before them (as to whether the High Court of Australia was 
compelled to adopt the limits set by Lord Devlin for recovery of 
exemplary damages) is “ an issue which is resolved not so much by 
asserting that reasoning can lead only to one conclusion, but rather 
by coming to a decision as to what the policy of the law should 
be.” oo 


XIN. Towanps a GUIDE FOR “ DEPARTING ” AFTER 
THE JONES CASE 1 


The House of Lords decision in Jones’ case, in December 1971, 
seems at first sight to offer policy guidelines for the House’s use of 


its liberty to “ depart.” 


91 Bee Stone, article cited supra n. TL, at pp. 1162-1202, esp. 1160-1188. 

ss Even Windeyer J.'s very ive judgment had culminated disappointingly 
in the observations that whi o House of Lords could overthrow established 
law for Anglend “ declaring it to mistaken,” the Court has “a 
duty to abide by ieee that we have inherited, and having in mind the way 
it has been declared here (Uren v. John Foirfas Pty. Ltd. A.L.R. 


25, 44). The return to e kind of ‘ declaratory ” theory of appella choice- 
making goos rather naturally with the absence of inquiry (wi i i 
other members of the High Court) about the relation of the ‘ declared ” law 
to contamporary conditions of Australian society. It makers fae short of 
Bir Victor's vision in Skelton v. Collins (1968) 89 A.L.J.B. , of a High 
Court which should never be deterred from aa or ing the true 
state of the law. ie eee 1 A.O. 590, 597-611), counsel 
for the defendants, Mr. An oo ; 4.0. (now Larkins cs of the 
Supremo Court of New South Wales) carried the meticulous search for the 
correct meaning of all the cases to extrames. The Privy Council (at p. 684) 
declined to commit itself on what it called “ the logio of is approach.’ 


oo [1060] 1 A.O. at p. 
i floral 1 Air ahha pe 148, After deciding to convene a full House of seven 
rds for the Jonas case, the House of Lords decided further to add a new 
Judicial Direction 12 (1) to its directions for preperation of cases (see Cases 
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The House of Lords was then met, shortly before the opinions in 
Cassell v. Broome, by the need to confront overtly related questions 
of judicial policy choices. In the Jones case the House considered 
what criteria were relevant to determine when they would exercise 
their liberty to “ depart ” from a disapproved decision under the 
1966 Statement. Four Lords (Wilberforce, Dilhorne, Diplock and 
Simon) were clear that the House’s 1967 decision in Dowling’s case * 
was wrong and, of these, three thought it should be departed from 
under the 1966 Statement, but one (Lord Simon) thought it should 
not. The remaining three Lords (Reid, Morris and Pearson) thought 
the Dowling decision was right; but in view of the close division, 
they also addressed themselves to the question whether, if it were 
wrong, they should depart from it. They indicated clearly enough 
that they should not. In these circumstances, as Lord Diplock 
regretfully observed,” since only three Lords favoured overruling 
Dowling’s case, even though four thought it to be wrong, Dowling’s 
case was not overruled. All the Lords seemed agreed on the 
cardinal point, apparent perhaps from the 1966 Statement itself, 
that the mere finding that an earlier decision is wrong, even by a 
presently unanimous House, would not im itself warrant departing 
from it. 

Does any other guidance for the House’s 1966 self-liberation 
emerge from Jones’ case, apart from this cardinal point that it is 
not always “‘ right ”? to depart from a decision merely because it is 
now agreed to be wrong? The 1966 Statement itself + sought to 
balance its regard for precedent as a “‘ foundation upon which to 
decide what is the law and its application to individual cases,” 
affording a degree of certainty and orderly development, against 
“ too rigid adherence to precedent,” leading to injustice in a 
particular case, and hampering “‘ proper development of the law.” 
The Practice Statement referred in particular to ‘‘ the danger of 
disturbing retrospectively ’’ contracts, settlements of property and 
fiscal arrangements and “ the especial need for certainty as to the 
criminal law.” To the items sheltered from overruling, a majority 
may have now added, in Lord Reid’s words, ‘* questions of con- 
struction of statutes or other documents,” mainly on the practical 
ground that often it ‘‘ cannot be said positively that one 
construction is right and the other wrong.” 5 


(Praotios Direction) [1971] ] 2 All E.R. 159.) Litigants invoking the House's 
power to ‘‘ depart must state this clearly in a seperate paragraph, drawi 
attention to is, and ing is as one of the ‘ Reasons '' for appeal. 
inference that a full House wit in such cases seems confirmed by the 
fact that Cassell v. Brooms, ay hn Aas at was also heard by seven Lords. 
Bee the discussion in L . Blom-Cooper and G. Drewry, Final A : A Study 
of the House of Lords in its Judicial O (forthcoming er 107%, 
Press), af which the authors’ kin eas has permitted me to see 
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As a more general guide, Lord Reid also did offer the opmion 
that “ the typical case for reconsidering an old decision is where 
some broad issue is involved.’ è At least three of the Lords seemed 
not to go with this, and it is not clear which of the others (apart 
perhaps from Lord Wilberforce) did. For Lord Reid himself, 
indeed, there is some incongruity between this general guide and his 
reason for sheltering questions of construction, namely, that there is 
often room for conflicting opinions about them. For this is also 
surely the case for some of the broadest.issues of the common law. 
Certamly a number of notable cases in the House since the 1966 
Statement are of this nature, cases, for instance, concerning State 
privilege for documents in Conway v. Rimmer,’ concerning the 
duty of care necessary to base recovery in negligence in Home Office 
v. Dorset Yacht Co.,° concerning liability for torts committed 
abroad in Boys v. Chaplin,® and concerning ‘‘ aggravated ’’ and 
“ exemplary damages ” in Cassell v. Broome.*° 

What seems to emerge from all this may perhaps be stated for 
the time being as follows. The House’s task in determinmg when 
it should depart from its old decision has three phases. The first 
phase, which is also always present whenever a court hes to find a 
Tule in the absence of precedent clearly binding upon it, is to 
determine what the law “ ought to be.” In such a case, asserted 
Sir Garfield Barwick C.J. in Mutual Life and Citizen’s Assurance 
Co. v. Evatt," “ it is not enough . . . to say that the function of the 
court in general is to declare what the law is, and not to decide 
what it ought to be ’’; for, finally, ‘in such a cage, the two posi- 
tions of what [the law] is and what [it] should be are in reality 
coincident,” 

The second phase, which arises when a precedent is challenged 
as wrong, requires that the rule established by that precedent be 
measured for its justice and aptness against what is thus found to 
be the law as it ought to be. Unless the precedent rule falls sub- 
stantially short in this regard, no problem can arise of whether it 
should be departed from under the 1966 Practice Statement. If, 
however, it does so fall short, the question whether it should be 
departed from depends on still a third phase of judgment. 

In this third phase, the degree of shortfall in the old precedent 
from what the law ought to be becomes critical, whether we think 
of this in terms of the “‘ injustice in a particular case ” or “ the 
proper development of the law,” referred to in the 1966 Statement, 
or in other terms. It has two sub-phases. 

The first sub-phase is the weighing of the degree of shortfall 


e Ibid. 

T A.O. 910 

‘ FOB affirmed ] A.C. 856 
, 3 Q.B. 1 [1971] A. 

10 1 All BR. 80L 


11 M.L.U. Assurances V. Evatt (19868) 42 A.L.J.R. 816, 819; (1979) 192 O.L.R. 
623. 
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found, against the negative effects of departing from the precedent. 
These negative effects, as seen by various of their Lordships in 
Jones’ case (and already referred to above) included: 


(1) The risk of later chopping and changing on such questions 
as construction, where opinions notoriously differ according to 
approach. (Lords Reid, Morris and Pearson.) 

(2) Encouragement of repeated litigation on questions of this 
nature. (Lord Simon.) 

(8) The disturbance of cases which might have been decided 
between the date of the overruled case and the later overruling. 
(Viscount Dilhorne, Lords Diplock and Simon.) 


As mitigating these negative factors, the three Lords who wished to 
overrule Dowling’s case, offered other relevant considerations. 
Viscount Dilhorne could see “‘no valid reason” for specially 
sheltering decisions on matters of statutory construction. And 
Lords Wilberforce and Diplock, though agreeing that they should 
in general avoid departing from cases on matters of construction, 
thought that when a disapproved ratio was of wide importance, 
“ loyalty to stare decisis ” should give way even on such matters. 

To this point, then, decision whether to overrule should turn on 
whether the shortfall from ‘‘ justice ” and ‘‘ proper legal develop- 
ment ” in the disapproved precedent, outweighs the anticipated 
negative results of departing from it. The net outcome of this 
weighing is commonly referred to in terms of loss of “ certainty ”; 
and there is no harm in this as long as the complexity of the 
operation is not lost from sight. 

There will often, however, be a second sub-phase of this third 
(degree of shortfall) phase, which adds further complexities, and 
which was deeply involved in the Jones’ case. This was because it 
was there much controverted whether the ratio decidendi of 
Dowling’s case was the narrow one (offered by Lord Morris, and 
adopted by the lower courts) depending on the supposedly excep- 
tional nature of the facts of a “ single-identifiable-mjury ” also 
constituting “‘ the accident ”; or whether it consisted of the wider 
ratio (adopted by Lord Hodson and concurred in by two other 
Lords) as to the meaning of the word “ final ” in section 86 (8) of 
the statute. Lord Wilberforce, on this matter, was clear that if 
they could have held the case to the narrow ratio, he would have 
declmed to overrule. But since the ratio was, in his view, the 
wider one, he thought they must overrule. And Lord Simon was 
making the same point in other terms when he recalled that one 
purpose of the power to depart under the 1966 Statement was “‘ to 
obviate . . . refinement in distinction and . . . capriciousness in 
result.” In this light he declined to adopt Lord Morris’ narrow 
version of the ratio of Dowltng’s case, which had neither the agree- 
ment of the majority in that case, nor his own. For him, then, 
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Dowling’s case was simply wrong, and could not be distinguished 
away, and must either be departed from or (as he finally preferred) 
followed despite its wrongness.1? 

These positions point to what I am here calling the second sub- 
phase, once the old precedent appears for one reason or other to be 
disapproved. If the attributed ratio (to which the disapproval is 
directed) can be narrowed so as not to govern the instant case (that 
is, if it can be distinguished), then this may offer the House an 
escape from the hard choice between following a wrong decision and 
departing from it. But this course also has to be paid for m 
negative results incurred, since (as the 1966 Statement, as well as 
some Lords in the Jones’ case also, observed) uncertainty and 
capriciousness grow with refmement of distinction. These negative 
results may, according to circumstances, outweigh those of openly 
departing from the precedent. Evasion of disapproved cases has 
in the past been one of the House’s staple methods of developing 
the law; but one purpose of the 1966 Statement was to reduce the 
‘worst uncertainties produced by this technique, by allowing depar- 
ture instead. So that one inference which can probably be drawn is 
that the question whether to depart from the disapproved precedent 
should arise only after the determination that the negative results 
incurred by the refined distinctions necessary for evading it, would 
be greater than those incurred by departing from it. And this, in 
turn, means that the fixing of what distinctions (if any) can and 
should be made in applying the precedent to the instant facts (which 
is the other side of the question of what is the true ratio of the pre- 
cedent), is as much a part of deciding whether to depart from it, as 
it is of the day-to-day applications of precedent in appellate 
development of the law. 


XIV. Decisions to ‘“ DEPART” IN THE Sramiess WEB OF 
APPELLATE OPERATIONS 
All this is perhaps a good perspective for viewing the sharp con- 
temporary dispute whether the House of Lords should shift towards 
giving only a single or collegiate speech for its unanimous or majority 
decisions,* or whether (as Lord Reid has repeatedly urged) ++ 


12 prag All aa at p. 196. Bo of. oee T: Took [1970] A.O. H4, where 
earce, Guest and Wilberforce ‘ pproved '’ Ricketts v. C 


10267 A-O. 1, only the first being willing to overrule, the latter two only to 
pretiran i ; and (in the O.A.) Henning v. Maitland (No. 9) [1970] 1 Q.B. 
590, where Lord rted to exercise the power to depart, but the 


18 Ourrently urged in the im ive study by L. Blom-Cooper and G. f 
op. oit. sapra n. 100. This will become a standard work on 
siruckure and general functions of the judi House. See, on the present 
matter, pp. 90-95, citing in a publio lecture of November 1060 by 
Lord Dip not available to Present writer. 

14 Bee, a.g. in Galis v. Leo [1970] 8 W.L.R. 1078, 1061. Cf. Lord Hailsham in 
Broome v. Cassell [1972] 2 E.R. 801, 881, the latter with reference to 
Lord Devlin’s speech on exemplary damages in Rookes v. Barnard. 
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single speeches in which other members simply concur should be 
avoided, and multiple speeches should remain the rule. The attack 
on multiple speeches claims that they produce confusion and 
uncertainty as to what the law is.1* Part of the answer to this is 
that confusing divisions may arise from single speeches simply 
concurred in by other Lords (like Lord Devlin’s m Rookes v. 
Barnard, or Viscount Simon’s in Duncan v. Cammell Laird, or the 
single opinions traditional in the Privy Council) as well as from 
multiple speeches (as in Dowling’s and Jones’ cases). 

A longer answer would also have to add, however, that what 
sometimes creates especial confusion and uncertainty in a multi- 
speech decision lies not in the mere fact of separate speeches, but 
in the relation of their contents to the issues taken by the majority. 
This is true for dissents, as Mr. Justice Holmes long ago observed: 
“ When I am going to dissent I almost always make such adjust- 
ments as to bring out discussion ad idem—which I think is the 
decent way but which is not practised.’’** The precept is no 
less valid (and even more important) for separate concurring 
speeches. In so far as such a concurrence adds an additional ground, 
there is no problem. In so far, however, as it merely covers the 
same grounds in separate terms, then, if there is sense at all in 
offering it separately, it should be focused on those respects in 
which it seeks to vary the ground or grounds favoured by the 
majority, so as to minimise creating croas-purposes, false issues and 
side issues. And this, of course, implies that wherever possible the 
main majority view should be expressed in a joint judgment.™ 

After all this is said, the ‘deeper point made by Lord Reid 
remains, that multiple speeches discourage the tendency to treat 
judicial opinions as ‘‘ definitions,” and afford the “ latitude ”’ 
necessary for ‘ further development of law.” For this refers us 
to the creative choices which tend to be left more open by diverse 
judicial formulations in the forms of competing rules or competing 
versions of rules or by the simple multiplication of words, and 
which, of course, finally affect the available versions of the ratio 
decidendi of the case.* On the appellate level, as Lord Reid 


18 See tho recent examples of Rose Smith v. Ross Gmith [1983] A.O 280 ; 


Rondel v. Worsley ] 1 A.C. 191; Kosfos v. Osernikow [19690] 1 
A.O. 850; Owen v. Pook J A.O. 244, di in L. Blom-Oooper snd 
G. Drewry, op. OPP: , às woll as Boys v. Chaplin, and other recent 
cases cited supra Section I. 


18 Holmes—Laski Letters 240, quoted L. Blom-Cooper and G. Drewry, op. oit., 


p. 87. 
17 To this last-mentioned extent, I agree with the tenor of the stimulating 
discussion by L. Blom-Cooper and G. Drewry, op. œit., pp. 84-05. 


18 a a a ie elo at the phenomenon of ‘' creative 
ices '' only in part and ically. At points they observe that it is 
Man O" found, aid evens ihat “stare dunner (a the name given to a 


general principle, a judicial philosophy, which refers to form rather than the 
precise content of Judicial decision-making process "’ (op. oit., p. T4). At 
others, however, they seam to assume, rather inconsistently, that it is exceptional 
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observed in a recent address,!? “ it is often not possible to reach 
a final solution ... all at once. It is better to put up with some 
uncertainty—confusion if you like—than to reach a final solution 
prematurely.” After the limits imposed by the duties of impartiality 
and promoting certainty have been recognised, he observes, the fact 
remains that the appellate judge is committed to 
“ two inconsistent things: that the law shall be certain and 
that it shall be just and shall move with the times... . Rigid 
adherence to precedent will not do. And paying lip service to 
precedent while admitting fine distinctions gives us the worst 
of both worlds. On the other hand, too much flexibility leads 
to intolerable uncertainty.” *° 


We must, then, in Lord Reid’s words, “‘ accept the fact that for 
better or for worse judges do make law, and tackle the question how 
do they approach their task and how should they approach it.” ™ In 
the final analysis, the drawing of the lines between “ latitude ” 
necessary for ‘‘ legal development,” and the excessive flexibility 
which leads to “intolerable uncertainty,” prerequires a fuller and 
steadier awareness of the creative choices which the doctrine of 
stare decisis itself compels judges to make. In the appellate 
handling of precedent the search for a “‘ ratio decidendi ” applicable 
to the instant case is itself a creative activity, proceeding within a 
frame of insights and arguments (Lord Reid would perhaps say, 
of “ common sense” and “ principle’) emerging from the 
precedents and the judges’ knowledge of the world. 

The organic relation of traditional modes of appellate law-appl- 
cation and law-creation to the radical power of departing from 
disapproved decisions taken by the 1966 Statement was dramatically 
displayed in the seven able, varied, complex and finally indecisive 
speeches of their Lordships in the Jones case. The manner of its 
display underlines the difficulties faced even by that final instance 
in confronting its daily tasks without full advertence to their 
creative rather than declaratory nature. The complexities of the 
case also set into view the seamless web of appellate operations 
with disputed legal rules. These operations are seen to stretch 
without break from low-keyed inquiries as to what the disputed 
precedent is binding for, that is, what is its ratio decidendi in 
relation to the instant case (involving all the problems referred 
to in sections LX and XII above); to the more openly value-charged 
inquiries whether its hitherto supposed ratio ought to be emasculated 
and a narrower residue left standing by the making of distinctions, 
and, if so, what these distinctions should be; to the traumatic issue 


for appellate courts to be confronted with authori miich ie ethers " Bee 
6.g. p, 85, where they assert that is is “ oniy ” w. Mile gee 
ivocal that the door to dissent is late opan ” (ite ‘ae 
1s "The Judge as Daw Maker " (1979 1.8.0.7 MLE) 29. 
Op. oit. at pp. 29 and 26 respectively. 
i Oscar ato S. 


476 THE MODERN LAW REVIEW Vor. 85 
whether (in the light of all those (often problematic) answers) 
it should rather be departed from, overruled, and deprived of 
authority for all purposes. 

Analysis of the speeches in Jones’ case make clear that responsible 
decisions of appellate courts whether or not to “ depart ” from 
earlier disapproved precedents emerge, finally, out of the same kinds 
of judgments and involve similar kinds of techniques, to those 
involved in the perennial cultivation of the growth of the common 
law.?? That the judicial mood involved is also akin to what has 
characterised great architects of the common law, like the Mans- 
fields, the Blackburns, the Bowens, the Wrights, the Holmes, 
and the Cardozos, is clearly seen in the magistral statement accom- 
panying Lord Diplock’s vindication of Lord Devlin’s 1964 review 
of the law of exemplary damages.™ The law of damages, he pointed 
out, is judge-made law par eacellence. And this necessarily implied 
judicial development of the law to meet conditions as judges saw 
them. ‘ If the common law stood still while mankind moved, your 
Lordships might still be awarding bot and wer to litigants... .’” 

What was true for the common law in time, moreover, was also 
true for its extension in space. The common law would not have 


"Drowsy, ope ait p. d8, tha by the 1068 Statement Blom-Cooper and G. 
ta 


e arable bp on d o 1068 temani the House ' ‘ ceased to 
be bound inevitably b own decisions '’: for it was scarcely ‘' meritabiy ve 
so bound, save in a di formal senss, even before 1968. Their 
oe a ane apf Mal Wf wan" A sateen Wily etlegiateed 
the oreativity of judges and gave an added impetus to the ry role 
of the House... ; a profound psychological, if not a practical a” 

3 In Cassol v. Broome TAI A Da. at pp. STOT, Tord iplock differed 
from both the majo of the Lords and the Court of in holding 


Lawton J.'s instruction to the jury to be inadequate to ensure conformity to 
the rules laid down in Rookes v. Barnard and to those concerning joint tort- 
feasors. In attitude towards Lord Devlin’s review and restatement of the 
law in thas case, however, ho was in accord with the main conclusions of the 
majority in general approval of them, subject to one reservation. He thought 
that had he participated in Rookes v.. Barnard, he would not have preserved 


Lord Devlin’s first category conoarning oppressive action by servants of 
government. The cases supporting such @ ce (he ¢ +) arose from 

e former inadequacy of remedies the wn, and in view of recent 
developments in providing such es, the o zire proseoiion was unnecessary 
(a 878). This apart, Lord Di saw Lord Devlin’s procedure as a 
pee eae use of traditional judicial techniques to identify within the 


wider ‘‘ nebulous range"’ of cases in which it was not clear whether the 
damages awarded were merely ‘aggravated ° (compensatory) as distinct 


from exemplary, the limited ca of case phare oe damages 
had clearly been awarded and remarnod in the light modern oon- 
ditions worthy Ae oan abcd maaan The ‘ roedua] rango of 
oases using langu aggravated and exemplary damages, 

was left to be p si y aggrereiot amaga In endorsing this action 
in Rooker Y. Barnard, Lord Diplock y acknowledged, as he believed 


a ee eae ae ee a ace. Aab oven 
judges and practitioners that “ earns ep were awardable even 
t amorphous residual range. © aT, of legal eal polioy which a 
House made m Rookes v. Marhad waa to disosrd this: third category." 
decision he endorsed as warranted by the best traditions of a Tian 
of the law in its generational progress, the removal of anomalies and the 
clarification of basic principles. 
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survived in other countries where it was adopted or imposed, if it 
were not also adapted to the local situations of each country. For 
contemporary English society, the common law rules must be 
adapted to new needs, by developing new rules and discarding old 
ones. And go also the appellate courts of each other common law 
country have corresponding but independent responsibilities for 
legal development in their own society.™ 

Lord Reid, in a recent address already quoted,?* and entitled 
“ The Judge as Law-Maker,’’ used these words: 


“ There was a time when it was thought almost indecent to 

that judges make law—they only declare it. Those 
with a taste for fairy-tales seem to have thought that in some 
Aladdin’s Cave there is hidden the Common Law in all its 
splendour and that on a judge’s appointment there descends on 
him knowledge of the magic words Open Sesame.... But we 
do not believe in fairy tales any more.”’ 


I think that Lord Reid spoke for some other English judges as well as 
for himself. He certainly spoke for me. The core of his message 
points to the momentous power wielded by appellate judges in deve- 
loping the law. Recognition of this power, and of the responsibilities 
which in democratic society go with power, is the final path to what 
I have ventured to call “ the liberation ”? of appellate judges. To 
assist with these responsibilities is, im turn, among the higher tasks 
of vigorous faculties of law, like that of Monash University, which 
I have felt so privileged, Mr. Deputy Chancellor, to visit for this 
occasion. 
Juurus Stone.* 


24 Ibid. at PP- 871, 878. 


25 Address n. 19 at p. 22. 
* 6.3.D. (Harvard), D.o.u. (Oxford); Ohallis Professor of Jurisprudenos and 
International Law, Univermty of , and Permanent Visiting Professor 


ty 
Faculty of Law, Hebrew University of Jerusalem. 


RACIAL RESTRICTIVE COVENANTS IN 
ENGLAND AND THE UNITED STATES 


Is a restrictive covenant providing for racial discrimination in the 
sale of premises, such for example as one providing that “ the 
premises shall be used and occupied only by persons of the white 
or Caucasian race,” 1 valid and enforceable? This is the problem we 
are here considering in relation to English law, and the Federal law 
of the United States of America.? 


A. Eneiisn Law 
Any consideration of English law in relation to this problem must 
start with an examination of the appropriate provisions of the 
Race Relations Acts 1965 and 1968. ‘‘ Discrimination’? in the 
sense used in the statutes and in specified circumstances is declared 
to be “ unlawful,” although it is not made a crime. Section 5 of the 
1965 Act more specifically prohibits discrimination? by a land- 
lord when his “licence or consent ” is required for the disposal 
to any person of “ premises comprised in a tenancy.”’ Clearly this 
provision applies to a covenant in a lease prohibiting assignment or 
sub-letting without the prior consent of the landlord *; but does it 
also apply where there is a total prohibition on assignment or sub- 
letting? The effect of such an unqualified covenant is to prohibit 
assignment, but the landlord may always consent to a waiver of 


1 A common form of such covenants, the validity of which has been questioned 
before the U.8. Court: see, for example, the covenant in Berrows v. 
Jackson, 848 U.B. (1952), 

2 These problems cannot arise, at least not in this form, under Continental legal 
systems. based on tho. Napoleonie: Code. Civil which knows nothing of such 
rights ” enforceable against third parties, bus which do not fall within s 
recognisable category of servitudes. 

3 Discrimination in the English Acts refers to discrimination in matters of 
‘ colour, race or ethnic or national origins,” and ‘‘ racial discrimination '' as 

used in this article should be understood in that somewhss wider connotation. 

Any such consent is in such a case not to be unreasonably withheld (Landlord 
Tenant Act 1927, s. 19), and to withhold consent on racial woul: 

clearly be acting unreasonably; as in Mills v. Cannon Brewery [1 ie oe 

where a landlord who refused to consent to an assignment on 

that tho aesignce Had a German name and was of German origm, at hald 


~ 


to have unreasonably, and his consent was therefore dis with. 
On the other hand an Irish court in Sohlegel v. Coroocn [1043] . 19, held 
boid. intrest in profeuiaaal premisey to Jowsh Ga a EA 


of hae bee aniy 1go ovis in Tran in roe Enos, bo soa 
y, to say the | that such reasoning would have been thought to be 
pert of the common law of England. 


478 


Serr. 1973 RACIAL RESTRICTIVE COVENANTS 479 


the covenant either generally or on a particular occasion. If he 
refuses to consent to a particular request by the tenant, and it can 
be established that he has so refused on racial grounds, does he 
bring the case within section 5 (1)? Certainly this would be a 
case where ‘ the consent of the landlord is required for the disposal 
of the premises,” but the requirement is imposed not by the terms of 
the lease (as in the case of a qualified covenant against assignment), 
but by the operation of the general law, and it may be that this 
would take the case outside the operation of the section. 

However, section 5, and indeed the remainder of the 1965 Act, 
leaves quite untouched the covenant with which we are here 
primarily concerned, namely, that between freeholders. Such a 
covenant May prima facie be enforceable as between the original 
parties, and also it may be enforceable as a property interest, by 
one entitled to the benefit as against purchasers from or others 
claiming through the original covenantor; in the latter case the 
covenant must be restrictive of the user of land,’ and also it must 
be capable of benefiting land retained by the covenantee. It is 
submitted that a covenantee may be able to establish as a fact 
that the effect of such a covenant as that outlined at the beginning 
of this article would enhance the value of his retained property 
and so benefit such property.° In the examination of the validity 
of such a covenant that follows, it will be assumed that this can be 
so established. 

Is a covenant of this kind caught by the Race Relations Acts? 
Here we must look at the only relevant provision, namely section 5 
of the 1968 Act, which reads as follows: 


“ Tt shall be unlawful for any person having power to dispose, 
or being otherwise concerned with the disposal, of housing 
accommodation, business premises or other land to discriminate, 
(a) Against any person seeking to acquire any such accom- 
modation, premises or other land By refusing or deliberately 
omitting to dispose of it to him. . 


The covenant itself when imposed in a conveyance from A (a 
white man) to B (another white man) clearly does not contravene 


5 A covenant prohibiting the sale of the fee «imple to a member of a specified race 
or races would not be such as would ‘' run with the land "' in ecoordance with 
the equitable doctrine of Telk v. Mochay, aa the: law his never eniaroed 
restrictions on alienation by this doctrine. 


¢ Tt is an ST soaally eae tuok that atibhe presans ime the 
tion a house by members of a ae 
deleterious effect in certain is bp esblish She ESAS 


d not be one tion, and so could not 
the burden would ot Soran 8 a6 dominarik land, and therefore 
the burden Fna not y under the . Mochay doctrine: see Noble 
and Wol a Alley p981) 1 D.L.R. 821 and “Galbraith v. Madawaska Club 
Ltd. (1 158 both decided by the Supreme Court of Canada. 
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the section; no unlawful act has yet taken place. But when (and 
if) B comes to sell the premises, and in compliance with the covenant 
refuses to sell to C, an African or a Chinese, is he doing something 
unlawful in terms of the section? If so, his act may be referred to 
a conciliation committee in accordance with the procedure laid 
down in the statutes; moreover, more important for present pur- 
poses, the covenant may be revised by the court under section 28 
of the 1968 Act, but any such revision may operate only as between 
the original parties. Until such revision, presumably the covenant 
will be invalid so that the person prima facie entitled to the benefit 
of the covenant will not be able to take proceedings for an injunction 
or for damages. Similarly, no proceedings could be taken against Cc 
if he were to complete his purchase and occupy the premises in 
apparent breach of covenant. 

But is B guilty of an unlawful act within the meaning of section 5 
if he refuses to sell to C? Ew hypothesi, by the terms of the cove- 
nant, he has ‘‘ no power ” to sell to C in circumstances in which 
it is clearly contemplated between B and C (as will of course 
normally be the case) that C, a member of the ‘“ prohibited ” races, 
will “ use and occupy ” the premises. Perhaps B is caught by the 
expression ‘‘ being otherwise concerned with the disposal’; but 
these words are clearly designed to catch the estate or similar 
agent, and scarcely seem apt to describe the vendor himself. By 
this somewhat circuitous reasoning, the result may be that section 5 
does not catch such a covenant, and it would therefore not be 
invalidated by the Act, nor could it be revised under section 28. 

Apart from the statute, would the courts refuse to enforce the 
covenant as being contrary to public policy at common law? On 
the one hand, we were told by the highest authority in 19877 that 
it is the duty of the judges to expound the doctrine of public 
policy and not to expand it; where new circumstances arise “ they 
[the judges] have proceeded to apply some recognised principle to 
the new conditions, proceeding by way of analogy and according 
to logic and convenience, just as courts deal with any other rule 
of the common law.’’* Racial discrimination in the context of 
restrictive covenants, if it were to be accepted as being contrary 
to public policy, would be a new principle, not ‘f some recognised 
principle ” in Lord Wright’s words, unless indeed it can be argued 
that by passing the Race Relations Acts, Parliament has demon- 
strated that antipathy to racial discrimination has become a 
“* recognised principle ”’ of public policy. That argument im itself 
may be self-defeating, however, because the Acts of 1965 and 1968 
did not expressly deal with restrictive covenants as between free- 
holds, and as they did not do so, it could be argued that Parliament 


T Fender v. Mildmay [1087] 8 All B.R. 402 (HLL). 
8 per Lord Wright, at p. 428. 
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did not intend the “ no discrimination ” principle to apply to that 
area. 

Will the courts, in spite of Fender v. Mildmay,’ and regardless 
of the two statutes, extend public policy in the present context so 
as to apply to racial discrimination? A ‘* colour bar ” clause in a 
charitable disposition, although it was varied, was apparently not 
regarded as being contrary to public policy in 1947: see Dominion 
Students’ Hall Trust.1° More recently, in Re Lysaght, Buckley J. 
said : 

“ I accept that racial and religious discrimination is nowadays 
widely regarded as deplorable in many respects, and I am 
aware that there is a bill dealing with racial relations at present 
under consideration by Parliament [the Race Relations Act 
1965], but I think that it is going much too far to say that 
the endowment of a charity, beneficiaries of which are to 
be drawn from a particular faith or are to exclude adherents 
to a particular faith, is contrary to public policy.” 


Discrimination in choosing the objects of one’s charity may perhaps 
be acceptable as a natural privilege of the benefactor; it surely 
should not, in view of current ideas, be extended to other areas. 
Public policy may be an unruly horse, but there perhaps is a “* good 
man in the saddle,” ** and it certainly may change with the years. 

Professor Lord Lloyd in his Public Policy (published in 1958) 
suggests that the duty to adhere to public policy “‘. . . is operative 
as a binding rule . . . but its application to particular cases is 
essentially factual.” * In the sphere of the criminal law, where 
one would have thought there was less room for manoeuvre than 
in the private law of contracts and covenants, the House of Lords 
were prepared to adjust the common law to the changing standards 
of life in succeeding generations; Viscount Simonds said in Shaw 
v. D.P.P.™ (the notorious ‘ Ladies’ Directory ” case), that “ the 
law must be related to the changing standards of life, not yielding 
to every shifting impulse of the popular will but having regard to 
fundamental assessments of human values and the purposes of 
society.” There is also a suggestion by Lord Denning in Nagle v. 
Fielden ** that discrimination in matters of employment on the 
grounds of sex may be treated as being contrary to public policy. 
The idea that public policy demands that a man’s “ right to work ” 


® Cheshire and Fifoot sug (Law of Contract, Tih ed. at 818) that there are 
only three, acoepted. A i of ‘‘ public policy,” vis. a contract to oust the 
Jurisdiction of courts, one that tends to prejudice the status of marnage and 
one that is in restraint of trade. They also observe (ibid., p. B14) that ‘‘ a judge 
is nob free to Ce eee in his opinion, is good for the community.” 


10 
foie: 888, 805. 
rd Denning in Bnderby Town Football Club v. The Football Association 
a71] oes 1021, 1028. 


13 
2 Al BR. 448, 453. 
1 All E.R. 690, 695. 


Vor. 85 (5) 2 
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should be protected by the law is a novel one, but nevertheless 
was here accepted, and was accepted again by the Court of Appeal 
(in which Lord Denning once more gave the principal judgment), 
in Edwards v. Sogat.** It does not seem a very big step from these 
arguments for the courts to hold that it is a ‘ fundamental assess- 
ment of human values ” in our modern society that all men should 
be equal in the eye of the law. From this it may well follow that 
they would deny, as being contrary to public policy, the validity 
of a racial restrictive covenant of the type described, and it is 
submitted that the charitable trusts cases should and can be 
distinguished. 

The person entitled to the benefit of such a racial covenant would 
therefore have a very considerable but perhaps not impossible task 
in obtaining an injunction or damages in respect of a breach of 
such a covenant by the original covenantor or by his successor in 
title. He would, in particular, have to meet arguments based on 
the following: 


(1) The benefit of the covenant did not touch and concern the 
dominant land retained by him; 

(2) It would be an unlawful act within section 5 of the Race 
Relations Act 1968 to comply with the covenant and refuse 
to allow a member of the “ prohibited ”’ races to occupy 
the premises, and that the covenant would be void (or 
liable to be revised) for that reason; and 


(8) In any event, the covenant would be void as bemg contrary 
to public policy. 


How much simpler it would be if the U.K. legislature were to 
pass a clause similar to that contained in section 88A of the New 
Zealand Property Law Act 1982," which provides as follows: 


“ (1) Any provision in or in connection with any disposition of 
property (whether oral or in writing) made after the 
commencement of this section shall be void to the extent 
that its effect would be to prohibit or restrict the transfer, 
assignment, letting, sub-letting, charging, or parting with 
the possession of the property or any part thereof, by any 
party to the disposition or his successor in title, to any 
person by reason only of the colour, race or ethnic or 
national origins of that person or of any member of his 


family. 
(2) For the purposes of this section, the term ‘ disposition ’ 
means— 
(a) A sale, lease or letting, sub-lease or sub-letting, or 
licence; or 


1@ [1970] 3 All B.R. 689. 
17 As amended by the Property Law Amendment Act 1965. 
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b) A mortgage; or 
c) An agreement for any such disposition as aforesaid. 


(8) This section shall bind the Crown.” 


This provision leaves little open to doubt and would meet all the 
difficulties m the current English Law. 


B. American Law 


In the United States also the position is complicated but for very 
different reasons. As in so many branches of the law, the Federal 
structure and the existence of a written constitution has to be 
taken into account. The question as to the validity of a racial 
restrictive covenant of the kind discussed above has to be re-phrased 
in the form, “ is such a covenant contrary to the Federal Consti- 
tution °? Further, is a clause in a State constitution, or in a State 
statute, prohibiting such a covenant, or one permitting such a 
covenant, itself contrary to the Federal constitution ? 

Most of these problems have been met by the Federal Suprem 
Court in recent years, and their principal decisions are summarised 
below. 

The leading Federal case on the subject undoubtedly remains 
Shelley v. Kraemer. Here, by a unanimous judgment, the 
Supreme Court held that a covenant providing that the property 
should ‘‘ not be occupied by any person not of the Caucasian race,” 
which applied to some forty-seven parcels of land, could not be 
enforced by the Courts of a State of the Union without a violation 
of the Fourteenth Amendment (“ equal protection of the law ”). 
The amendment applied only to governmental action, as contrasted 
to action of private individuals, and therefore the covenant was not 
invalid in itself. In the course of his judgment, Vinson C.J. 
observed that “< it is clear that restrictions on the right of occupancy 
of the sort sought to be created by the private agreements in these 
cases could not be squared with the requirements of the Fourteenth 
Amendment if imposed by state statute or local ordinance °’ 3° “* , ., 
[but] so long as the purposes of those agreements are effectuated 
by voluntary adherence to their terms, it would appear clear that 


18 884 U.S. 1 (10947). 

19 Delivered by Vinson O.J., Reed, Jackson and Rutledge JJ. not participating. 

z0 And therefore a zoning ordinance that had denied to coloured persons the right 
to occupy houses in blocks in which the greater number of houses were 
by white , had been declared unconstitutional in Buchanan v. Warley, 
245 U.S. (1917). 8. 1 of the Fourteenth Amendment reads as follows: ‘ All 

born or naturalised in the United States, and subject to the juris- 

Fiction thereof. are citizens of the United States and of o State wherein 
they reside. No State shaH make or enforce any law which shall abridge the 
privilegos or ipinia, o citixens of the United piaba Dor shall any Siate 
eprive any person of life, liberty or p , withous due process of law; 
nor den do any parson Willin iis joriplici lhe al Dan af 
law.'’ It is of course the final words of this clause thas have been in issue 
in most of the racial covenants ceases. 
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there had been no action by the State and the provisions of the 
Amendment have not been violated.” % However, the Chief 
Justice went on to observe that action of State courts is to be 
regarded as ‘‘ action of the State ” within the Amendment. There- 
fore the result of Shelley is that a covenant providing for racial 
discrimination is not void as being contrary to the Federal constitu- 
tion, but that it is unenforceable before the courts of a State, m that 
any proceedings to enforce such a covenant by way of an injunction 
or an action for damages in the event of breach, amounts to 
unconstitutional State action. Of course in some States the 
covenant may itself be void as being contrary to a provision of the 
State constitution or a State statute.™ 

The Civil Rights Act of 1866,** passed at the same time as the 
Fourteenth Amendment, provides that “ all citizens of the United 
States shall have the same right, in every State and Territory, as is 
enjoyed by white citizens hereof to inherit, purchase, lease, sell, 
hold, and convey real and personal property.” It was not necessary 
to use this provision in Shelley v. Kraemer, which was concerned 
with State judicial action, but in Hurd v. Hodge * it was the Civil 
Rights Act which enabled the Supreme Court to arrive at a similar 
decision in relation to judicial proceedings to enforce a racial 
covenant taken before the Federal courts in the District of Columbia. 
In the course of his judgment Chief Justice Vinson said,™® ‘“ even in 
the absence of the statute [the Civil Rights Act] there are other 
considerations which would indicate that enforcement of restrictive 
covenants in these cases is judicial action contrary to the public 
policy of the United States... .” 

This line of reasoning was taken further in Barrows v. Jackson,” 
when proceedings for an injunction were brought by owners of 
residential estates in Los Angeles to enforce a covenant restricting 
the use and occupancy of the premises (in a building scheme type of 
situation, as known in the English case of Elliston v. Reacher *") to 
persons of ‘‘ the white or Caucasian race.” The proceedings here 
were taken for damages against the covenantor, alleging that she 
had broken the covenant by permitting non-Caucasians to move in 
and occupy the premises. In these circumstances, unlike Shelley v. 
Kraemer, the respondent, who pleaded the unconstitutionality of the 
proceedings, was not seeking to establish her own constitutional 
rights, but the constitutional rights of a third party not before the 


21 884 U.B. 1, 18 (1047). 

22 As is the caso, for example, in New York, which has a 
effect to the New Zealand } rovision set out above (see ow York Real Property 
Law, s. 259 (b). Si statutes have been pessed in New Jersey, 
Pennsylvania, Massachusetts and igan. x 

23 See now s. 1977 of the Revised Statutes of the U.S. 

™ 384 U.S. 1, 84 (1947). 

a5 844 U.S. 24 (1947). 

26 846 U.B. 249 (1959). 

27 [1908] 2 Oh. 874. 
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court. Minton J., delivering the judgment of the Supreme Court, 
said *: “ Ordinarily one may not claim standing in this Court to 
vindicate the constitutional rights of some third party ... a person 
cannot challenge the constitutionality of a statute unless he shows 
that he himself is injured by its operation.” Here the respondent 
“ has been sued for damages totalling $11,600 and a judgment 
against respondent. would constitute a direct, pocketbook injury to 
her ”; therefore the “ no standing ” point was disallowed and the 
court again found the covenant unenforceable. 

In a case from Colorado,*® the draftsman had used the ingenious 
device of making the estate conveyed to the purchaser a determin- 
able fee, and providing that the covenantor’s title would be forfeited 
on breach of the racial restrictive covenant. Such an interest, it 
was argued, vested automatically in the persons entitled upon the 
happening of the events specified, and “ the validity of the vesting 
did not in any way depend upon judicial action by the courts;’’ and 
so the reasoning in Shelley v. Kraemer did not apply. The Supreme 
Court of Colorado did not accept this argument; ‘‘ No matter by 
what terms the covenant under consideration may be classified by 
astute counsel, it is still a racial restriction in violation of the 
Fourteenth Amendment to the Federal Constitution.” Therefore 
the forfeiture condition was not allowed to operate. 

However, all is by no means plain sailing in this area of law in 
the United States. It seems that State legislation on the subject 
may itself turn out to be unconstitutional. Thus, when the State of 
Washington attempted by legislation to prohibit any owner of 
publicly assisted housing accommodation * from refusing to sell 
such accommodation to any person only on the grounds of race, 
etc., this statute was declared unconstitutional, as being contrary to 
the Fourteenth Amendment, in that it (the statute) discriminated 
against homeowners with publicly guaranteed loans and did not 
apply to other homeowners.?1 

A more fortunate, but almost as convoluted a result was arrived 
at in Reitman v. Mulkey.** In this case, the Federal Supreme Court 
was asked to rule on the constitutional validity of a Californian anti- 
discrimination statute. The California Courts had held the statute 
to be void as contravening a provision of the California constitution 
(“* Proposition 14 ”; passed after a state-wide referendum), to the 
effect that the State would not be permitted to deny any person’s 
right to decline to sell or rent his residential real property to such 
persons as he in his absolute discretion should choose. The Federal 


28 846 U.B. MO, 255 (1959). 

29 Capitol Federal Savings and Loon Association v. Smith, 186 Colo. 265, 816 P. 
2d 252 (1957), cited in Politiosl and Gio Rights in the United States, by 
Emerson, Haber and Dorsen, at p. 2085. 

20 Por example, by way of loans from the Federal Housing Administration. 

81 O'Meara F. ashington State Board Against Discrimination, 865 P. 2d. 1 
(1961); 75 Harv.U.Rev. 1647. 

32 887 U.S. 869 (1967). 
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Court found that it was the constitutional provision that was void, 
as embodying in the State constitution a right to discriminate on 
racial grounds; this contravened the Fourteenth Amendment, and 
therefore the anti-discrimination statute was not invalidated by the 
State constitutional provision. 

Jones v. Mayer ** was not a restrictive covenant case, but it 
shows a similar attitude followed by the Supreme Court. In this 
case the plaintiff sued for an injunction on the ground that the 
defendant had refased to sell him a home, solely because the plaintiff 
was a Negro. The plaintiff complained that this was an offence 
against the Civil Rights Act of 1866 (supra), but the lower courts 
held that this statute applied to state action only. The Supreme 
Court did not agree; Stewart J., in the judgment of the court, 
expressed the view that the Civil Rights Act was a valid exercise of 
the Thirteenth Amendment [the abolition of slavery], and that it 
was intended to bar all racial discrimination, private as well as 
public. The general subject-matter has now been taken further by 
the Civil Rights Act 1968, which deals with discrimination on the 
grounds of religion and national origin, as well as on the ground of 
race, but this Federal statute does not deal expressly with restrictive 
covenants. 

To sum up, it seems that the result of these Federal cases is that 
in the private sector a State can lawfully prohibit racial discrimina- 
tion, and it must not lend its judicial or other machinery to enforce 
racial discrimination or its consequences, nor may it expressly or by 
necessary implication ‘‘ authorise ’? such discrimination,” but on the 
other hand the Supreme Court has not yet said that a State must 
pass a statute or constitutional provision making racial 
discrimination illegal. 

Racial discrimination may also be raised in other branches of 
property law. We have already seen that the court will not be 
persuaded into, in effect, enforcing an offensive restrictive covenant 
where the draftsman has used the device of a determinable fee *; 
in Evans v. Newton * real property had been devised to the city of 
Macon, Georgia, for the purpose of its being used as a park for white 
persons only. The managers of the park wanted to transfer the 
ownership to a board of white managers so that it could remain 
segregated, but the Federal Supreme Court held that the status of 
the park as a public institution would not be changed by the 
proposed transfer, and that the park would have had to remain open 


n i, 8. 409 (1968); followed in Sullivan v. Littles Hunting Park, 306 U.S. 229 


34 This seems to be the result of Reitman v. M (supra), but, as Messrs. Karst 
and Horowitz point out in the Supreme Court for 1067 (at p. 90), this 
is most unsatisfactory. Surely, as they EA (p. ai a State can be said to 
authorise all conduci that it does not p in this sense the State is 
‘ involved * in all private conduct that ki pra not condemn.” 
35 Bee the case from Colorado discussed above (note 29 supra). 
as 982 U.S. 206 (1968). 
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to whites and blacks alike. Such a restriction in a will was void; 
and the purpose of the gift having failed, the property reverted to 
the persons entitled as remaindermen of the estate of the original 
testator,*7 and consequently the use of the property as a park 
ceased completely. 

Discrimination in the public sector is of course ilegal,** and 
recent decisions have suggested that the ‘‘ public sector ’? is wider 
than one might at first expect; thus, it has been held to extend to 
restaurant facilities provided by a private corporation in an auto- 
mobile parking building leased to the corporation from the owner 
and operator, an agency created by the State of Delaware.** 


C. Pusuic Lanp Usr CONTROLS 


When we tum to zoning and redevelopment in the United 
States, we leave the field of restrictive covenants and private law; 
but zoning is very close in its effect to the private land use controls 
of restrictive covenants. The Union of South Africa has imple- 
mented its racial segregation policies by the use of planning 
machinery; in the United States, a blatant use of zoning legislation 
for this purpose was long ago declared unconstitutional, as for 
example, in Buchanan v. Warley.*° 

The uge of the police power to acquire land by eminent domain 
in the course of implementing an urban re-development scheme has 
been held constitutional, even if particular proposals involve the 
acquisition of premises which are not themselves slums,“ but what 
if the effect of the re-development proposals are such that members 
of the deprived and under-privileged races—Negroes, Indians, 
Puerto Ricans—are as a necessary result economically compelled to 
move to accommodation that is less satisfactory or salubrious than 
that occupied by members of other races? Are such proposals 
unconstitutional and caught by the Fourteenth Amendment? 

This problem, closely related to the private planning of land use 
by means of restrictive and other covenants, was neatly raised 
before the Second Circuit Federal Court of Appeals, in the case of 
Norwalk Core v. Norwalk Re-development Agency.‘? Here it was 
alleged that the Re-development Agency had denied the plaintiffs (a 
tenants’ association of low-income Negroes and Puerto Ricans) the 
equal protection of the laws, when they had “ knowingly and 
deliberately,” so acted as to compound the problems of racial 
discrimination in the Norwalk housing market, and so compel 
Negroes and Puerto Ricans to leave the city altogether. Where 
land has been condemned for a project of urban renewal, in order to 


a Evans v. Abney, 306 U.S. 485 (1970). noraine Miasame fast:) 
38 Brown v. Board of Education, 847 U.B. 488 (1954). 

3® Burton V. hen nera Authority, 865 U.S. 715 (1061). 

40 945 U.S. 60 (191 

41 Berman v. Parker, 848 U.B. 26 (1954). 

42 995 F.2d. 920 (1968), 
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attract Federal grants for the public housing provided by way of 
re-location of persons displaced, a standard has been prescribed by 
the relevant Federal statute,“ to the effect that dwellings so pro- 
vided shall be ‘“ decent, safe and sanitary,” and within the financial 
means of the families displaced. In the Norwalk case it was submit- 
ted that this standard was less sufficiently met in the re-location of 
Negroes and Puerto Ricans than it was in the case of the re-location 
of whites. The court held on a question of pleading, that if these 
allegations could be proved, a case of violation of the equal protec- 
tion clause would have been made out. The court went on to say 
that this decision did not depend on the proof of any intention to 
discriminate on the part of the Re-development Agency, and quoted 
a remark from an earlier case that, ‘‘ we now firmly recognise that 
the arbitrary quality of thoughtlessness can be as disastrous and 
unfair to private rights and the public interest as the perversity of a 
wilful scheme.” tt 

The plaintiffs in Norwalk were held to have had standing to 
proceed, because their rights to equal protection were being 
infringed, but normally, followmg Berman v. Parker,“ the courts 
will not allow a citizen to question a government agency’s choice 
between several ‘* public purposes ’? when exercising its rights of 
eminent domam.* 

It does not seem likely that this kind of situation could arise in 
England, unless and until planning machinery is used to achieve 
some kind of geographical apartheid. If it were ever so abused, 
whereby areas of land were zoned in a development plan under the 
Town and Country Planning Acts for occupation by ‘ whites ” 
only, and others zoned for ‘** blacks ” or “‘ immigrants,” it would 
seem that such a plan could be avoided by proceedings under sec- 
tions 176-179 of the Town and Country Planning Act 1962, on the 
ground that it would be ultra vires, such not being provided by 
Parliament as bemg an object of a plan. Such an unsophisticated 
kind of racial discrimination would, however, seem improbable; 
discrimination in the matter of allocating public housing 
accommodation by the local authority is controlled by the Race 
Relations Act 1965-1968. 

J. F. Gannrn.* 


43 Now the Housing and Urban Development Act of 1968. 

«4 Per Judge J. Skelly Wright in Hobson v. Monsen, 360 F.Supp. 401, 497 (1967). 

45 Bee note 41, r aupra: 

45 Bee Harrison-Halsted Community Group Ino. v. Housing and Home Finanos 
Agency, 810 F.2d. 799 (1982), where a gro roperty owners were denied 
stan to complain at the condemnation st land for use as part of the cam “cir 
of the University of Ilinois at Chicago, when they had favoured an ce 


proposal to pas aah the same land as pert of a slum clearance 
* ILLM., LL.D. essor of Public Law, University of No 
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AN interesting and unresolved point which has given rise to a 
certain amount of academic discussion’ is that of the extent to 
which it is open to an offeror effectively to waive the need for 
any formal communication of acceptance. Here, it appears, an 
initial distinction must be drawn between unilateral and bilateral 
contracts. In the potentially unilateral contract the position is 
reasonably straightforward. The offeror will normally be impliedly 
taken to have waived the need for communication and it is clear 
that it is competent to him to do this. Performance by the offeree 
of the requested act will generally suffice and notification of an 
intention to perform is unnecessary. Authority for this general 
proposition is to be found in the well known case of Cariill v. 
Carbolic Smoke Ball Co.* Here, it may be remembered, the plaintiff 
successfully claimed that she was entitled to the sum of £100 which 
had been advertised as being payable to anyone who caught influenza 
after using the defendant’s smoke ball in the prescribed manner and 
for the prescribed period of time. The Court of Appeal emphatically 
discounted the need for any communication of acceptance by the 
offeree and, taking an analogous example of a reward for finding a 
lost dog, Bowen L.J. said,* 


‘ The essence of the transaction is that the dog should be 
found, and it is not neceasary under such circumstances, as it 
seems to me, that in order to make the contract binding there 
should be any notification of acceptance. It follows from the 
nature of the thing that the performance of the condition is 
sufficient acceptance without the notification of it, and a person 
who makes an offer in an advertisement of that kind makes 
an offer which must be read in the light of that common-sense 
reflection. He does, therefore, in his offer impliedly indicate 
that he does not require notification of the acceptance of the 
offer.” 


The position in the potentially bilateral contract is, however, 
more complicated. Of such cases one can safely say that it is not 
open to an offeror to stipulate as against an unwilling offeree that 
the latter’s silence will be regarded as equivalent to acceptance. He 


1 See, 6.9. Cheshire and Fifoot, Law of Contract, Tih ed., at pp. 89-40; Anson, 

Law of Contract, 28rd ed., at pp. 41-49; Treitel, Law of Contract, Brd ed., at 
. 17-18, 80-88; Atiyah, The Law of Contract, Qnd ed., at pp. 4445. 

2 As, however, Atiyah has pointed ont (op. off. ab p. 45) the offeree will, in the 
nature of things, inform The offeror once he has completed the requested act 
and, strictly speaking, it is only at this stage that one can properly talk of a 
communioation of acceptance. 
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cannot force him to take a positive course of action under penalty of 
being contractually bound if he does not. Nor, by the same token, 
can he circumscribe the offeree’s freedom of action by providing that 
a similar significance will be attributed to an ordinary everyday act 
of an offeree. As Corbin has graphically put it,’ 


“If A offers his land to B for a price, saying that B may 
ignify his acceptance by eating his breakfast or by hanging 
out his flag on Washington's birthday ... he does not thereby 
make such action by B operative as an acceptance against 
B’s will. It B shows that he had no intent to accept, and that 
he ate his breakfast merely because he was hungry, or hung out 


his flag because it was his patriotic custom, . . . no contract 
has been made even though A truly believed that B meant to 
accept.” 


Suppose, though, that the offeree is not unwilling and indeed 
has every intention of agreeing to the terms proposed by the offeror. 
The question then arises as to whether a contract may be concluded 
in such circumstances by either conduct which is indicative of this 
assent or indeed by mere silence. Some authorities certainly suggest 
that active conduct short of communication will suffice where the 
offeror has expressly or impliedly waived the need for a com- 
munication of acceptance. Thus if A sends unsolicited goods to B 
it is clear that his offer to supply may be accepted by B’s using or 
consuming the goods without more. This, in effect, occurred in’ 
Weatherby v. Banham * where the plaintiffs recovered the price of 
periodicals which they had sent unsolicited to the defendant who 
had received and presumably used them. Similarly if A offers to 
buy certain goods from B it seems clear that a contract may be 
concluded by B’s dispatching the goods and that they will prima 
facie be at A’s risk from the time of dispatch.” An analogous 
situation was considered in Taylor v. Allon* where a Divisional 
Court heard an appeal against a conviction for using a motor cycle 
on a road without insurance cover against third-party risks. Briefly, 
the accused’s insurance policy had admittedly expired on the 
relevant day, but he had been issued with a temporary cover note 
which not having been requested, clearly amounted to no more than 
an offer to insure. Equally clearly on the facta of the case this 
offer had not been accepted by the appellant who had intended 
throughout to insure with another company. Hence no contract 
was in force and the conviction was upheld. The case is of interest 
in the present context, however, in that Lord Parker was prepared 
to envisage that the result might have been different if the appellant 


5 Bee Corbin, Contracts, Vol. 1, p. 810. 

e (1832) 5 O. & P. 228; 172 E.R. 980. 

7 Of. Lord Blackburn in Brogden v. Metropolitan Railway (1876) 2 App.Oas. 668, 
601. 

8 [1065] 1 AU E.R. 557. 
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had taken the car out onto the road in reliance upon the offer. 

According to his Lordahip,° 
“ It may be, although I find it unnecessary to decide in this 
case, that there can be an acceptance of such an offer by conduct 
and without communication with the insurance company. It 
may well be, as it seems to me, that if a man took his motor 
car out on the road in reliance on this tem cover note, 
albeit there had been no communication of that fact to the 
insurance company, there would be an acceptance. . . .” 


This, with respect, would appear to be an entirely sensible con- 
clusion which has the added advantage of according with the 
assumptions of the ordinary driver. It would also lend support to 
the view that it is open to the offeror to impliedly waive the need 
for a communication of acceptance in the potentially bilateral 
contract. 

The leading English case of Felihouse v. Bindley might, 
however, be thought to point conclusively in the opposite direction. 
In this case the plaintiff and his nephew had been negotiating about 
the sale of a horse and had failed to reach agreement over the price. 
The plaintiff thereupon wrote to the nephew saying, “If I hear no 
more about him, I consider the horse is mine at £80 15s.” The 
nephew did not reply, but he resolved to accept the offer and 
informed the defendant auctioneer, who was selling off his farming 
stock, that the horse in question was not to be disposed of as it 
had already been sold. The auctioneer mistakenly sold the horse 
and he was sued by the plaintiff in conversion. The Common Pleas 
held for the auctioneer on the ground that the plaintiff had no title 
to sue since at the date of the auction the nephew had not effectively 
accepted the offer. Given that he had admittedly told the auctioneer 
that the horse was reserved for his uncle and that the latter had 
equally assumed that this was so, it is not clear why anything 
further should have been regarded as essential to the formation 
of a contract. On balance it is submitted that the approach of the 
Common Pleas was wrong in principle and that the actual result 
of the case can only be supported because there had been no 
delivery, part payment or memorandum in writing to satisfy the 
then requirements of the Statute of Frauds. This was the alter- 
native reason given by the Common Pleas and it was the reason 
which appears to have been emphasised by the Exchequer Chamber 
when affirming the decision on appeal.” 


® Ibid. at p. 550. 
10 (1862) 11 O.B. (x.8.) 869; 143 E.R. 1087. 
11 (1868) 7 L.T. 885; 11 W.R. 420. The judgment was a tly very short. 
ing to the version in the Weekly R , Poll O.B. said: ‘‘ The 
Statute of Frauds had not been complied with. There had been no delivery, 
part payment, or memorandum m writing, to vest the roperty in the plain- 
tufft.” The version in the Law Times re reads: " e are all of opinion 
that the judgment below was right, and that there was no contract within the 
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If one is prepared to concede that positive conduct falling short 
of communication is sufficient to conclude a bilateral contract, this 
still leaves open the question of whether silence coupled with 
mental assent would be equally sufficient where the offeror has 
purported to waive the need for notification. The additional 
difficulty here is, of course, that the lack of any outward expression 
of assent would effectively enable the offeree to deny or assert the 
fact of acceptance to suit his own convenience. Lord 
clearly appreciated the point in Robophone Facilities v. Blank 4 
when he discussed the effect of a clause providing that, ‘‘ This 
agreement shall become binding on the [plaintiffs] only upon 
acceptance thereof by signature... on their behalt.” His Lordship 
was ae that notwithstanding this terminology, 


“ Signing without notification is not enough. It would be 
deplorable if it were. The plaintiffs would be able to keep 
the form in their office unsigned, and then play fast and loose 
as they pleased. The defendant would not know whether or 
not there was a contract binding them to supply or him to 
take. Just as mental acceptance is not enough, nor is internal 
acceptance within the plaintiff’s office.” # 


This statement accords with the views expressed in the House of 
Lords in the old case of Brogden v. Metropolitan Railway, and it 
may well be productive of justice where, as in the Robophons case 
itself, the offer is submitted on a standard form agreement drawn 
up by the offeree. It is not, however, difficult to envisage other 
situations where insistence on the need for such notification might 
well work substantial injustice. Thus suppose that A writes to B 
offering to buy his car for £100 and adding, ‘‘ There is no need to 
reply. If I do not hear from you within the week, I shall assume 
you accept.” 1" If B wishes to take up the offer and remains silent 
it would hardly be satisfactory to permit A to deny the existence 
of a contract on the ground that acceptance had not been notified 


meaning of the Statute of Frauds.” In the same reports Martin B. is how- 
ever, reported as saying, erguendo: ‘' Upon reading the case I cannot see thas 
there has been any sale at all; the nephew never answered the letter, therefore 
there was no contract within the Statute of Frauds.” 


Fe iid. ab pe. BL 188 Harman L.J. did not inion on this 


an o 

point, whl L.J. expressly refrains from day: w. co also Man- 

ter Dioossan Counoil for Education v. Commercial d General Inoestmonts 
na T1960] 8 All E.R. 1508, 1697F-I (Buckley J.). 
oe 2 ees ied 666. Here, it may be remembered, the defendant (offeror) 
had ad e name of an arbitrator to a written agreement to supply coal to 
the plaintiff railway. He then forwarded the offer to the plaintiff's $ who 
put 1t in his desk. In subsequent proceedings the House of Lords held that a 
contract had been concluded once the plaintiffs had accepted coal supplied by 
the defendants. The mare reoapt of the offer coupled with mental assent as 
to ibs terms would not, however, have been sufficiant. See also the 

case of St. John Tugboat Co. Ltd. v. Irving Refinery Co. Lid. (1064) 48 
Dt ae (2d) L 
15 the analogous example in Smith and Thomas, Casebook on Contract, 4th 
oa , at p. 47, 
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when he himself had expressly stated that it was unnecessary. 
Again it would have been equally unsatisfactory if the uncle in 
Felthouse v. Bindley could have pointed to the lack of notification 
if it had been he who was being sued by the nephew for damages 
for non-acceptance. Presumably if A and the uncle are to be 
regarded as having entered a contract to purchase then B and the 
nephew must be regarded as having entered a contract to sell. 
Notwithstanding the admitted difficulties involved, it is tentatively 
submitted that in such cases there may be an effective waiver of 
the need for communication of acceptance, and, moreover, 4 
contract may be concluded without the need for any external 
manifestation of assent. A similar view is expressed in section 
72 (1) (b) of the American Restatement on Contracts which reads, 
“ Where an offeree fails to reply to an offer, his silence and 
inaction operate as an acceptance . . . where the offeror has 
stated or given the offeree reason to understand that assent 
may be made by silence and the offeree intends to accept.” 


C. J. MoLrrR.* 


*pa, LiM.; Lecturer in Law, University of Leeds. 


REPORTS OF COMMITTEES 


Litigants IN PERSON AND UNREPRESENTED DEFENDANTS 


Tax plight of the litigant in person is not the stuff of which riveting 
literature is made go that the publication of a report dedicated to 
an analysis of the phenomenon may not be expected to excite the 
passions of students of the legal order unduly. Investigating the lot 
of the unrepresented defendant before the criminal courts on the 
other hand is, relatively speaking, a glamorous undertaking. In 
fact the recent Justice Reports on both these topics + are extremely 
rewarding and should add, hopefully, a further impetus to the 
Movement which prizes greater research into the administration of 
the legal system itself. Both in their different ways also underline 
the need for a greater infusion of public salaried personnel into the 
legal structure. This conclusion, though not vividly expressed, 
seems to the present writer to be inescapable. 

It is m many respects regrettable that a study of litigants in 
person did not take the county court as its starting point rather than 
examining the position in the High Court and then recommending 
a subsequent inquiry at the lower level—the tactics adopted by the 
Justice Committee. Presumably substantially greater numbers are 
involved in the county courts and it must be said that the reasons 
given for the Committee’s choice would be unlikely to persuade the 
layman. Nonetheless it appears that the scope of the problem in 
the High Court is considerable, overall estimates being that between 
sixty and eighty litigants in person are likely to be proceeding 
through the Queen’s Bench Division at any one time with their 
actions at a fairly advanced stage. The estimates for other 
Divisions are similar.’ 

Litigants in person are shown to be a somewhat heterogeneous 
group, consisting largely of persons deserving of considerably greater 
sympathy than the simple vexatious litigant of legend, who nonethe- 
less figures quite promimently.2 They include those who do not 
qualify for legal aid or who cannot afford to make a contribution, 
those whose legal aid is withdrawn for refusal to accept a settlement 


1 Litigants in Person and The Unrepresented Defendant in Magistrates’ Courts. 
Justo, 1971. 


2 Litgants in Person, 13. ney she Committees the gak 
Gf va petitioner fer divers appearing They could find no su 
instance in the a a inl Causas Act 1987 (para. 10). 


On January 16, The Observer aren story of a naa a 
effecting a doityourself divorce for £14: ihe oost of which was 

equsliy bekween parties. The estimated cost of the proceedings ia 
Se The moral of this story might well ment a separate 
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regarded as unsatisfactory, those who find themselves tempera- 
mentally incompatible with their lawyers and so on. Attention is 
also drawn to the fact that some legal aid committees are signally 
more cautious than others in disbursing aid in circumstances where 
the merits of the respective cases appear to the casual observer to 
be indistinguishable.* The inclination to regard such plaintiffs as 
uncommendable must also be tempered by the knowledge that 
something approaching 10 per cent. of appeals to the Court of 
Appeal by litigants in person seem to be successful * though it is 
acknowledged that they are also in small measure responsible for 
overloading the court with hopeless cases in consequence of their 
not being m possession of adequate professional advice. 

Clear disadvantages of course attach to being unrepresented, 
though not all of them to the unrepresented party. Both the repre- 
sented party, the court and the system itself can be adversely 
affected. It cannot be right, for example, that the opponent of a 
litigant in person who is impecunious should be unable to have his 
costs reimbursed out of public funds. However, in the final analysis 
it is the litigant in person who is in need of the greatest protection 
for it is he who will be the weaker party in all but the rarest case, 
a fact forcefully stated by the Committee: 

“ They may be forced to defend themselves against oppressive 
action by more powerful parties, or to take action to establish 
rights which are being violated or threatened. It may not be 
their fault that they cannot obtain legal representation. Some- 
times part of their weakness is their inability to conduct their 
affairs and their litigation effectively and rationally, and the 
courts should make allowance for this.” $ 


In consequence, the main body of the recommendations is directed 
to alleviating the position of the weaker party. The unwilling 
litigant would benefit substantially if legal aid were made more 
readily available through the raising of the limits of eligibility and 
through less stringent demands for contribution but the Committee 
felt itself unable to advocate changes to this end in the present 
climate of opinion. Instead the regulation exhortation to imple- 
ment the £25 scheme was made, it being felt that settlements out 
of court might thereby more frequently occur than if negotiations 
were conducted without legal advice. Curiously enough the 
scheme’s implementation could have the converse effect of encourag- 
ing more unrepresented litigants to appear since it would extend to 
advice on how to handle one’s own case in court.? Hopefully, and 


4 For a similar and more serious pattern in criminal cases before istrates, #00 
G. J. Borrie and J. R. Vareos, Legal Aid in Criminal Procesdings, p. 168. 
This point is sd peered illustrated in the Annwal Report of the National 
Council for Civi erties 1971, p. 8. 

Litigonts in Person, App. I. 


. at., para. 68. 
Bee note 9, sl ba In the Observer case the were self-conducted 
after two 30-minute advice sessions with an articled ol 


496 THE MODERN LAW REVIEW Vor. 35 


by the same token, it could produce considerably more “ litigants ” 
in person before tribunals where currently lack of advice on the 
conduct of their cases deters many would-be appellants. Wide- 
spread use of the scheme for this purpose would, incidentally, make 
an economic nonsense of the whole notion of state subsidies for 
private practitioners. Be that as it may, at the time of writing 
the Legal Advice and Assistance Bill is going through the House of 
Commons. This measure not only introduces the long-awaited £25 
scheme but also includes a provision allowing & solicitor, already 
withm the precincts of the court, to act on behalf of an unaided 
party to civil or criminal proceedings in a county or magistrates’ 
court where so requested; a modern version, it would appear, of 
the “ dock brief.”?* This provision, and indeed the whole of the 
Bill, will be warmly received while serious reservations must remain 
concerning the niggardly financial limits for qualifying for 
assistance.’ 

Four of the eleven Justice recommendations urge varying 
degrees of help and guidance for litigants by court officials. Perhaps 
the most important suggestions are that the personnel of the High 
Court should be increased to allow it to deal more easily with the 
extra work arising from litigants in person, and that an official of 
the court should be appointed so that the Court of Appeal might 
refer to him an unannounced or ill-prepared application for the 
issues to be clarified in a report to the court.*° What would clearly 
have amounted to the most beneficial reform, namely, the appoint- 
ment of one or mare officials specifically to deal with those represent- 
ing themselves, did not find favour with the Committee as a whole. 

This Report has undoubtedly cast light upon a subject which had 
hitherto been largely ignored. To that extent it has performed a 
useful service. The impression remains nonetheless that the 
recommendations amount to tampering with a system which needs a 
more comprehensive investigation. Gaps are being plugged only to 
reveal more gaps. This is a view fortified by the second Report. 


The Unrepresented Defendant in Magistrates’ Courts 

The central finding of this Report is that legal aid m criminal 
proceedings before magistrates is not as readily available as the 
Widgery Committee believed. The position is not, as was claimed, 
“ broadly satisfactory.” Since 1966 a considerable amount of 


8 cl. 2 (4). Note also the more radical provisions of Part II of the Bill for 
“ neighbourhood '' lawyers. While welcome, these provisions are marred by 


10 Op. oit., paras. 74 and 86. 

11 Legal Aid in Criminal Procesdings, Omnd. 2084, 1066. For a general criticism 
of the working of legal aid see Legal Aid as a Sooial Servicos, Cobden Trust 
1970. 
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research has been conducted in this area, research which was not of 
course available to the Widgery Committee.4? All of it expresses 
grave concern at the deficiencies of the system. The vast majority 
of defendants before magistrates are unrepresented, the figure 
probably being as high as 96 per cent.1* and whereas very many of 
the offences triable are relatively trivial it should not be forgotten 
that magistrates commit considerably more people to prison than 
the higher courts. It is also demonstrably clear that defendants 
are unrepresented in a high proportion of the most serious cases 
tried before magistrates. <‘ All the evidence available on this 
question therefore points in the same direction—a majority of those 
given custodial penalties by magistrates do not have the benefit of 
legal representation either on legal aid or otherwise.’ 15 

Those seen to be particularly disadvantaged by the imperfec- 
tions of the system are the mentally ill, those with an incomplete 
knowledge of English and mothers with small children (on whom, 
of course, remands in custody and prison sentences work particular 
hardship).** Lord Widgery had said that legal representation was 
generally desirable when an accused was suffering from some mental 
illness ** yet Mrs. Dell’s sample found that of those sentenced to 
imprisonment just over half were found on psychiatric examination 
to be suffering from some form of mental disorder.1* Of 
concern too is the fact that many defendants plead guilty who 
strongly deny their guilt in private. The proportion of those per- 
suaded to this course of action is known to be very much smaller 
where their cases are professionally presented.1° 

In short the Report found that not only were the criteria laid 
down by the Widgery Committee inadequate but that they were not, 
in any event, bemg rigorously applied. This latter point was 
stressed with some force and appears to be in no small measure due 
to the general lack of awareness of the criteria themselves, a 
matter which the Home Office seems less than zealous in rectifying.” 
Such complacency is not easy to justify and at least one recent case 


12 ¢.9. Borrie and Varcoe, op. at; Busanne Dell, Silent in Court; Michael 
Zander, ‘‘ Unrepresented peonanh in the Criminal Courts" [1989] 
Crim. L.B. eoa; Zander, '' A Study of Bail Custody Decisons in London 
Magistrates’ Courts,” [1971] Orim.L.R. 191; Keith Bottomley, Prison Before 
Trial. 


he aang gE pira. 18: 
14 Ibid., para. 28 and see Borrie and Varoos, op. oit., para. 248 and Susanne Dell 
op. oit., Tab. 1, p. 4, whose sample ahowed 81 per cent. of those sentenced to 
rison or Borstal to be unrepresented. 
UBTIOS Report, para. 35. 

16 o Nets that where a defendant is represented a great deal more information about 
. Personal circumstances is disclosed to the court than would otherwise be the 
Cane. See eaporiäliy Bottomley, op: oit., p. 52. 

17 Op. œt., para. 177 

18 Op. oit., p. 2L 

19 . For a view of lice practice in inviting guilty pleas see The Royal 
Commission on the P 1062, Cmnd. 1728, paras. 869 and 872. For a case 
study see N.C.0.L. Annual rt 1971, p. 8. 

20 Justiom Report, paras. 54 and . And see Dell, op. ott., p. 61. 
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has come to light where a defendant charged with murder was 
refused counsel at committal proceedings since the court was not 
satisfied of the gravity of the offence.** Hence a number of 
recommendations are made for both the implementation and exten- 
sion of the criteria, yet by far the most radical suggestion is for 
the institution of a system of “‘ duty ” solicitors, an idea rejected 
by the Widgery Committee.** The system, already successfully 
operating in Scotland as well as Ontario, appeared to the JUSTICE 
Committee to be the only viable way of ensuring that defendants are 
adequately advised before they plead. The duty solicitor would, 
inter alia, advise whether legal aid was or was not deemed necessary. 
This is particularly important in the light of Mrs. Dell’s finding that 
the most significant difference between represented and unrepre- 
sented women in the sample was whether they had been remanded 
before trial. Those that were informed about legal aid in Holloway 
had made applications, some of which were successful while those 
not in custody rarely applied for legal aid at all. 

There is, naturally, manifest difficulty in defining the scope of a 
duty solicitor’s functions. In particular the problem arises as to 
whether he should be restricted to cases involving those remanded 
in custody or whether he should be granted a roving commission. 
The Report ultimately came down against the narrower role though 
understandably the custody cases would be expected to receive 
priority treatment. His general duties would include advising on 
pleading, assisting with applications for legal aid and for bail, 
collecting information for pleas in mitigation and presenting simple 
not-guilty pleas where they could conveniently be accommodated 
into the general workload. It is difficult to see what practical 
objection could be lodged against the proposal since even on the 
basis of cost-effectiveness the innovation would prove self-validat- 
ing. More fundamental reform will have to wait for its time, 
however, for it was not felt possible at this stage to investigate the 
notion of a “* public defender,” a public salaried staff of lawyers 
whose full-time responsibility is the defence of criminal cases. 

The remainder of the Report is concerned with less novel but 
nonetheless valuable suggestions. Part Four advocates greater 
consistency as between courts, central to the idea being the setting 
up of a standing committee similar to the Lord Chancellor’s Com- 
mittee in civil matters. The Home Office has until now resisted 
such suggestions, urging that the courts must retam a strong 
element of independent discretion. The proposals for ensuring a 
greater awareness of the existence of the legal aid system and for 


21 N.0.0.L. Annual Report 1971, p. 8. 

22 Paras. 906 and 907. For a similar suggestion see Bail or Custody, Michael 
King, Cobden Trust, 1971. 

23 The Unrepresented Defendant, paras. 102-108. 

24 The Report takes the view that although it would be imp to fetter the 
court, its discretion could nonetheless be profitably guided. is idea appears 
to have been influenced by K. O. Davis's seminal work Discretionary Justice. 
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improving the position of those who still remain unrepresented are 
unlikely to be seriously contested.*° 


Conclusion 

These Reports have highlighted grave defects in the administra- 
tion of justice in this country. Whereas the recommendations, if 
adopted, would go some way to improving the position they would 
by no means solve the underlying problems. One set of defects 
exposed seems destined to give way to another in the shortest of 
intervals. The ink had scarcely dried on the pages of Unrepresented 
Defendants when another published survey exposed flaws in the 
system of criminal appeals.** The Criminal Justice Act 1067 sought 
to ensure, inter alia, that legal aid was widely available for appeals 
to the Court of Appeal. It had been assumed by the then Lord 
Chie? Justice, Lord Parker, that these provisions of the Act were 
working smoothly.*" Mr. Zander shows the assumption to be ill- 
founded. In at least 10 per cent. of the cases in his sample the 
lawyers of convicted persons appeared to have paid scant regard to 
their duty under section 74 to advise as to the existence of grounds 
of appeal while an even greater proportion of those advising an 
appeal were discovered to be otherwise in breach of their statutory 
obligations." Still more recently disturbing facts have come to 
light concerning another aspect of criminal appeals. A letter to 
the New Lew Journal from a London solicitor has expressed the fear 
that legal aid is being refused on the grounds of the appellant’s 
previous record. The solicitor had been personally involved in three 
cases where aid was refused for appeals to the Divisional Court in 
circumstances which gave rise to the suspicion that a criminal 
record can operate as a handicap in these matters. (All three cases, 
incidentally, were successfully pursued by the solicitor at his own 
expense.) The view of the Law Society is that a previous conviction 
is one of numerous factors taken into account when considermg an 
application for legal aid.** It would be wrong to suppose that these 
criticisms are isolated or in any sense exhaustive. Indeed there is 
strong prima facie evidence available that other social groups labour 
under disadvantages when seeking legal aid. Those involved in 
drug and public order cases for example have made vocal complaints 
about their treatment which have been received with customary 


25 Gee generally Part V. Note also a Report of the Liverpool Community 
Relations Council, December 1071. This stressed the defects of legal aid in 


bile ou courts while generally expressing satiafaction regarding the 
i courts. 
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steidness by the Home Office.*® So also it is becoming increasingly 
apparent that the operation of the requirements for financial 
contributions by assisted defendants can produce results which are 
positively bizarre.™* The catalogue of complaints is seemingly 
endless. 

It is extremely important that legal research should be con- 
stantly probing into the operation of the mechanics of the law and 
should not be restricted as it too often has been in the past to sub- 
stantive issues which often amount to little more than turning over 
half a library to make ane book. To that extent the reports under 
review are on the side of the angels, yet it does seem to the present 
writer that the questions asked by the legal scholar are often over- 
particular and lacking in boldness with the result that the answers 
come back in the form of palliatives which have the effect of pre- 
serving what may well be an unsatisfactory structure.* It may 
not be without interest for example that Litigants in Person calls 
for a follow-up investigation at the county court level at a time when 
the suitability of that institution for the resolution of disputes 
involving many of the sorts of person whom the Report is con- 
cerned to assist is being called into question. In its own clumsy 
way the National Industrial Relations Court is already displaying 
that breath can be breathed into legal rights where dispute-solving 
agencies are informal, mexpensive and contextually appropriate, 
but regrettably root and branch reappraisals of legal mechanisms 
are for the most part absent. Ata time when the Lord High Chan- 
cellor of England berates legal personnel for exacerbating the cost- 
excesses of our court structure,™ a structure “‘ so extravagant and 
punitive as to costs as ours is in civil cases . . .”?* and when the 
citizen’s complaints against the agencies of modern government 
are finding few effective outlets, it might be hoped that time would 
be found to examine the whole philosophy underlying the structure 
of dispute-settling.** In the meantime gratitude must be expressed 
to those who shed light on a few dark corners of our legal cupboards. 


Norman Lewis. 


The outstanding recent illustration of this technique is the interim publicaton 
on ‘* Welfare ts Stalls "' by the National Innovations Centre earher this 


year which a the Gea AEN Genuine ies have 
Taa tia drae cfc Deon onal ea aan ing those 
bemused by the eocial security system, then what is called for ıs an expansion 
of voluntary i cles. 

n Bes Justice owt of Reach, a Case for Small Claims Courts, The Consumer 
Council, 1970, to say nothing of the phenomenon of '‘ Nederism " in the field 
of consumer protection. 

$4 Bee Cassell d Co. Lid. v. oem ee 1 All E.R. 801, 809. 

35 Ibid. per Lord Wilberforce at p. 859. 

a8 For a forceful expresmon of s similar aspiration, ses the Annual Report of the 
N.C.C.L. 1072, esp. at p. 8. 
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INTERROGATION IN DEPTH: THE COMPTON AND Parken REPORTS 


Booxs on constitutional law find little to say about emergency 
powers aside from consideration of wartime regulations in the 
United Kingdom and the somewhat derelict concept of martial 
law. Yet emergencies and the special powers which go with them 
have been a chronic feature of areas under British dominion since 
1945,1 and the governments of new states have not hesitated to 
employ the tactics of state necessity which in their experience 
were an inalienable component of the Westminster model. At the 
instance of the Home Secretary and the Prime Minister the 
literature on emergency powers has of late been augmented. The 
occasion for this was the use of the Civil Authorities (Special 
Powers) Act (Northern Ireland) 1022, to detain persons suspected 
of having acted or being about to act in a manner prejudicial to 
the preservation of the peace or the maintenance of order. On 
August 9, 1971, 842 men were arrested and by November 10 the 
total was 980. The arrests were by parties of soldiers on the basis 
of lists prepared by the Royal Ulster Constabulary Special Branch. 
After the arrests those arrested were processed at holding centres. 
Those to be detained were transported to the places of detention 
with the exception of a group “‘ selected for interrogation in depth.” 

This course of events, and particularly the interrogation in 
depth, has given rise to the Compton Report? and the Parker 
Report.* The first of these arose from allegations of physical 
brutality by those arrested on August 9, 1971. The Committee of 
Ingniry consisted of Sir Edmund Compton, His Honour Edgar 
Fay, a.c., and Dr. Ronald Gibson, and its mandate was simply to 
investigate the allegations of physical brutality by those arrested 
on that day in August. The substance of the inquiry concerned 
the interrogation in depth of eleven men detained. For reasons 
of security, the inquiry took place in private and no confrontations 
were permitted between complainants and persons against whom 
complaints were made. Legal representation was allowed but legal 
representatives were not to cross-examine witnesses or have access 
as of right to transcripts of evidence. Only one complainant 
appesred before the Committee and, by reason of the form of the 

ings, the inquiry was unacceptable to the Northern Ireland 
Civil Rights Association. 

Allowing for the constraints imposed upon the proceedings, 
the Committee produced a report which is definitive in certain 
respects at least. In the first place, a clear picture of the arrest 
and internment procedure emerges. The Committee was unable 


1 Bee Holland, Owrrent Lagal Problems, Vol. 13 (1960), pp. 148-170. 

2 Report of the enquiry into allegations against the security forces of physical 
brutality in N: Ireland arising out of scents on the Oth August 1971, 

3 Report of the Commities of Pricy Counsellors appointed to connder authorised 
procedures for the mtsrrogation of persons suspected of terrorism, Omnd. 4901. 
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to make findings on the validity of certain allegations because of 
a conflict of evidence. However, certain other allegations were 
upheld subject to the general holding that no ‘‘ physical brutality ” 
had been suffered. On the questioning in depth the Committee 
held that “‘ physical ill-treatment ” was constituted by the enforced 
posture on the wall, hooding, noise, deprivation of sleep and a 
diet of bread and water. Other complaints related to incidents 
divorced from questioning and concerned the ‘‘ Helicopter Inci- 
dent ’? in which hooded detainees were forced to take part in a 
deception operation without knowing what was happening to them 
(“a measure of ill-treatment °) and the ‘* Obstacle Course,” in 
which barefoot men were forced to run along a route consisting in 
part of granite chippings and a hardcore path (‘‘ the men concerned 
may have suffered some measure of unintended hardship ”’). 

The Compton Report was not concerned much with the law. 
Its normative fulcrum it took to be the concept of “ physical 
brutality ’’ contained in the terms of reference. Thus, in the con- 
clusions relating to interrogation in depth, the Report states °: 


‘ Where we have concluded that physical ill-treatment took 
place, we are not making a finding of brutality on the part of 
those who handled these complainants. We consider that 
brutality is an mhuman or savage form of cruelty, and that 
cruelty implies a disposition to inflict suffering, coupled with 
indifference to, or pleasure in, the victim’s pain. e do not 
think that happened here.” 


This refinement of language may not be universally attractive.* 
It seems to say that what is believed to be necessary cannot be 
brutal. One may doubt whether any court of law would have diff- 
culty in holding the tactics involved to disclose mens rea for purposes 
of criminal law or cruelty for purposes of family law. Moreover, the 
Committee tends to itemise the treatment under headings such as 
“* noise,” ‘“ sleep,” “ food,” etc. Thus the cumulative effects are 
not considered, except that loss of weight is noted. The general 
situation is perhaps indicated by the laconic recording that “ it was 
confirmed that it was the general policy to deprive the men of 
opportunity to sleep during the early days of the operation.” ' 
Students of comparative interrogation in depth may care to refer 
to the experiences of Alex Weissberg,* detainee of the G.P.U., 
Kharkov prison, class of ’87. At least in those days, the G.P.U. 


4 According to the complainants this involved standing facing the wall; hands 
placed high above the head on the wall; legs spread spart; forced with batons 
to retain the posture; to it until collapse, then restored to posture; this 
maintained for long peri The official records showed total periods of up to 
484 hours. The period of standing was 4-6 hours at a time. 

5 para. 105. 

* See Lord Gardiner, Minority Report, Parker Cammittes, para. 7 (d). 

T para. 66. 

8 Conspsracy of Silence, Hamish Hamilton, 1952, in particular, pp. 285 et seq. 
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was somewhat novitiate even by reference to our present authorised 
procedures. 

It is these British authorised interrogation procedures which are 
the major item of interest in these two Reports. The ultimate 
accomplishment of the Compton Committee was to examine and 
publicise the nature of Government policy in relation to interrogation 
methods. The methods described in the Compton Report were 
authorised procedures (in the special sense that they were standard 
service policy) and the adverse findings related to misapplication 
alone. Disquiet over the programme thus published led to the 
setting up of the second committee, consisting of Lord Parker 
(Chairman), Mr. Boyd-Carpenter and Lord Gardiner, with the task 
of examining the authorised procedures themselves. 

The essential background is the Joint Directive on Military 
Interrogation in Internal Security Operations Overseas, the 
substance of which is as follows *: 


** Introduction 


“ Persons arrested or detained during Internal Security 
operations or in near emergency situations are likely to be 
valuable sources of intelligence. They may be the only sources 
of intelligence at a time when it is urgently required. 

“ 2. Successful interrogation depends upon careful p i 
both of the interrogation itselt, and of the premises wherein it 
is conducted. It calls for a psychological attack. Apart from 
legal and moral considerations, torture and physical cruelty of 
all kinds are professionally unrewarding since & suspect so 
treated may be persuaded to talk, but not to tell the truth. 
Successful interrogation may be a lengthy procesas. 

“ 8. Any detainee therefore must be properly handled and 
treated from the moment of his arrest and adequate facilities 
provided for his interrogation. 


“ Aim 
“ 4. The aim of this Directive is to— 
(a) establish rules for the conduct of interrogation by 
military personnel. 
(b) set out the requirements for successful interrogation. 


“ Treatment of Detainees 


“5. Broad principles for the treatment of persons under 
arrest or detention during civil disturbances are laid down in 
Article 8 of The Geneva Convention Relative to the Treatment 
of Prisoners of War (1949). Military personnel will follow these 
principles when conducting interrogation. These principles 
are— 


° The text is reproduced as an Appendix to the Parker Report. The directive is 
dated February 17, 1965 and was amended in 1967 in consequence of the Bowen 
Report on mte tion of suspected terrorists in Aden, Cmnd. 8168. See 
Hansard, H.O. -, Vol. 788, cole. 1005—1008. 
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(a) Persons taking no active part in hostilities shall in all 
circumstances be treated humanely without any adverse 
distinction founded on race, colour, religion or faith, 
sex, birth, wealth or any other similar criteria. 

(b) The following acts are prohibited— 

(i) Violence to life and person, in particular, mutilation, 
cruel treatment and torture; , 

(ii) outrages upon personal dignity, in particular, 
humiliating and degrading treatment. 

«8. Under conditions of emergency, or near emergency, 


there is likely to be internal ity legislation controlling the 
treatment of detainees and ie) sales Legislation will 
vary from country to country and reflect ailing conditions. 


Military personnel are to acquaint th ves with the laws of 
the country concerned, and will not act unlawfully under any 
circumstances whatever.*° 


“ Application to Interrogation 

“g8, To obtain successful results from interrogation, the 
actual and instinctive resistance of the person concerned to 
interrogation must be overcome by permissible techniques. This 
will be more easily achieved by sustained interrogation in an 
atmosphere of rigid discipline. It may therefore be necessary 
for interrogation to be carried out contmuoualy for long periods 
both by day and by night with consequent disruption of the 
normal routine of living. 

“9, Where practicable, all sons detained in the Interro- 
gation Centre should be seen daily by a Medical Officer and 
asked if they have any complaints; any allegations of cruelty 
or torture should be reported at once to the appropriate superior 
medical headquarters or senior responsible civil or military 
authority. Medical examinations should be mandatory on 
admission and discharge (including temporary transfers to or 
from a detention or other holding centre) and medical treatment 
available as required. The Medical Officer is to maintain a 
record of each person’s weight as recorded on admission and 
discharge.” 

The Compton Report contains“ a ‘“ Note on Interrogation ” 
supplied by and included in the Report at the request of the 
Government. This goes over the same ground. The Compton 
Report 1? makes clear the fact that wall standing, hooding, con- 
tinuous noise and a bread and water diet were the standard autho- 
rised procedures for attaining the objectives set out in the Joint 
Directive and the official Note on Interrogation. Whilst these devices 


10 This stipulation was not observed in practice: see the Parker Report, Majority 
Report, para. 38. 

11 para. 46. 

13 paras. 47—52. 
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are described in part as security measures, the Compton Report 
reports, what is obvious enough, that certain of the methods assist 
the interrogation process by “‘ imposing discipline.” > The Parker 
Report “ notes that these techniques “ have been developed since 
the War to deal with a number of situations involving internal 
security ” and catalogues counter-insurgency operations in Palestine, 
Malaya, Kenya, Cyprus, British Cameroons, Brunei, British Guiana, 
Aden, Borneo / Malaysia, and the Persian Gulf. 

The Parker Committtee was unable to agree. Lord Parker and 
Mr. Boyd-Carpenter concluded in their Majority Report that subject 
to certain safeguards, ‘‘ there is no reason to rule out these tech- 
niques on moral grounds and that it is possible to operate them 
in a manner consistent with the highest standards of our society.” 1° 
The criteria on which the Majority Report rested were compliance 
with the Joint Directive and moral acceptability in the conditions 
prevailing. The moral reasoning offered boils down to the principles 
of reasonable necessity and reference is made, inter alia, to valuable 
results produced in the past, to situations of urban guerrilla warfare 
in which innocent lives are at risk, the need for hard intelligence, and 
the degree of urgency. Safeguards are recommended, including the 
provision of “ guidelines ’’ to assist personnel, the presence of a 
senior officer at the interrogation centre, and the use of highly skilled 
interrogators. The Majority Report considered the point that in 
time of war, including the critical period of British history 1989—45, 
valuable information was obtained by other methods. Unconvine- 
ingly, the report 1° accepts evidence (not particularised) to the 
effect that in ‘“ counter-revolutionary operations ’’ such other 
methods are ‘‘ not very effective.” 

Lord Parker and Mr. Boyd-Carpenter are satisfied that, properly 
applied, the procedures comply with the Joint Directive. As to the 
legality, even of the procedures within the Directive in terms of 
domestic law, the Report adopts a tone of untroubled frankness: 
the application of some of the techniques may, in the country con- 
cerned, constitute criminal assaults.’ This creates a problem since 
there may be, the Report says, a need “ to take steps to ensure 
protection for those taking part in the operation.” These remarks 
occur in the context of the recommended safeguards, one of which 
is as follows 7*: 

“ We are satisfied that Her Majesty’s Forces should neither 
apply nor be party to the application of these techniques except 
under the express cipro of a U.K. Minister. It follows 
that if he is to authorise their application he must have full 
knowledge of what they involve and of the persons to whom 
they are to be applied. He must, in the light of the conditions 
prevailing, decide: whether and to what extent their application 
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is necessary. He should also lay down guidelines as to their use 
for the assistance of Service personnel., These will for obvious 
reasons have to remain secret and we suggest that the Minister 
might be advised by a small and experienced Committee whose 
members are appointed by the Prime Minister after consultation 
with the Leader of the Opposition. Such a Committee should 
also be informed of, and keep under review, any new techniques 
which may in the future be developed.” — 


That this recommendation is an improvement on previous 
practice is obvious. However, what is now blandly proposed is 
the use of a dispensing power by the Minister. This is made clear 
by paragraph 88, which refers to the illegality of the techniques 
in domestic law and continues: “ If the suggestions we have made 
are adopted it would be for the Minister concerned to take advice 
as to the legal position and if need be to take steps to ensure pro- 
tection for those taking part in the operation.’? How this is to be 
done is not explained. If not retroactively by Acts of Indemnity, it 
is difficult to see what other means can be used apart from legislation’ 
of the most novel kind imaginable. All of this sits uneasily with the 
contention earlier in the Report that operations that are within 
the Directive are necessarily within the obligations of Article 8 of the 
Geneva Convention incorporated in the Directive. If that were so 
clear, why is the domestic law aspect so ramshackle? A further 
source of doubt is the firm assumption in the Majority Report that 
the methods authorised did not involve “‘ cruel treatment and 
torture’? or “ humiliating and degrading treatment”? and were 
therefore within the Directive. As the Report points out, opinion 
will inevitably differ on such matters. 

Lord Gardiner contributes an impressive Minority Report to 
the Parker Report, a dissent which combines humanity and legal 
logic. His Lordship stresses that the procedures allowed for under 
the Directive were and are illegal in domestic law in England, 
Northern Ireland and, it would seem, other jurisdictions which may 
be involved.*° He puts the issue plainly and it is this. Since no 
Minister can alter the law, the use of the procedures could only be 
continued if Parliament were to enact legislation making ill-treat- 
ment lawful in certain conditions and for certain purposes.™ This 
course of action he found unacceptable for a number of reasons. 


19 para. 6. The agers law aspects are reviewed briefly by Lord Gardmer 
m his Minonty P cake ge Gee 8 of the four 
Geneva Coeur Bepor 1 and Art. 8 (8) of the European Convention on 
Human Rights. Tf it is easumed that the mtuation in Ulster is a lic 
aoa tree earache derogations from the guarantees provided by 
the latter instrumen 8 is excluded from the privilege of derogation (Art. 
15 (a)). Art. 8 (8) ‘provides : “No one shall be subjected to torture or to 
inhuman or degradmg treatment or punishment. the compass of the 
present note it is not possible to conmder the various issues concerning the 
common Art. 8 of the Geneva Conventions of 1949. 

20 Minority Report, para. 10. 

31 paras. 18, 19. 
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In particular, he found it impossible to discern any limit to the 
degree of ill-treatment to be legalised since the principle would be: 
whatever is necessary to obtain the information required. The 
alternative to invidious and useless legislation on the subject would 
be for the Minister to fix secret limits without legal authority and 
if found out, to rely on an Act of Indemnity. Finally, Lord Gardiner 
was concerned that legislation of the type in question would gravely 
damage the reputation of Britain. 
The final paragraph of the Minority Report is this: 

“ The blame for this sorry story, if blame there be, must 
lie with those who, many years ago, decided that in emergency 
conditions in Colonial-type situations we should abandon our 
legal, well-tried and highly successful wartime interrogation 
methods and replace them by procedures which were secret, 
illegal, not morally justifiable and alien to the traditions of 
what I believe still to be the greatest democracy in the world.” 


We have, of course, always had the tradition of bringing the law 
into line with the facts, where necessary, for example, by Acts of 
Indemnity. The certain change is that the modern equivalents of 
Governor Eyre may obtain legal insurance in advance, according 
to the doctrine of Lord Parker and Mr. Boyd-Carpenter. The Joint 
Directive and its ramifications stand for bedlam but not law, for 
euphemism but not analysis. To try to make the law accommodate 
the crude necessities of the Directive and the * authorised proce- 
dures ” is rather like peopling a Monastery with prostitutes and 
publishing the mere change of lodging as an exemplary 
rehabilitation. 


Ian BROWNLEE. 





STATUTES 


Janoenation Acr 1971 

Tms Act marks a very important stage in the process started in 
1962 when statutory control was imposed upon the immigration of 
Commonwealth citizens. For the broad purpose of the Act is to 
assimilate by one permanent piece of legislation the legal position 
of aliens and Commonwealth citizens for the purposes of immi- 
gration and deportation, whilst preserving the rights of those 
already in the United Kingdom. In so far as immigration policy 
reflects a nation’s international relationships, the Act recognises that 
Britain is no longer the metropolitan centre of the Commonwealth. 
Immigration is now an essentially internal question to which the 
citizenship of the immigrant is of declining importance. It is surely 
no coincidence that the Act was passed leas than four months before 
the Government signed the Treaty of Accession to the European 
Economic Communities. The Act will probably not be the final 
stage in the process of shedding the vestiges of Empire, for it is 
foreseeable that a new definition of United Kingdom citizenship will 
be formulated which will determine both civic and immigration 
rights. i 

The Act accomplishes its purpose by superimposing upon the 
existing primary categories of persons for immigration purposes a 
new distinction between persons who are patrial and those who are 
not. Patrials are, in the main, those who are free of immigration 
controls under existing legislation. Citizenship is certainly one of 
the bases of the new status: but patriality is imperfectly congruent 
with citizenship of the United Kingdom and Colonies in that some 
such citizens do not enjoy it whilst some whose only citizenship is 
of an independent Commonwealth country do. The reasons for the 
Government’s reluctance to bring forward a citizenship Act rather 
than another Immigration Act appear to be, first, the problems 
caused by the remaining colonies; secondly the protracted negotia- 
tions with Commonwealth countries that would be necessary before 
such a measure were introduced; and thirdly, the problem of 
citizens of the United Kingdom and Colonies who were brought 
within the Commonwealth Immigrants Act 1968. Although these 
arguments are not without force the first could be dealt with by the 
creation of a separate colonial citizenship: this solution is not, 
however, available in relation to the Kenyan Asians, but a wrong 
done in 1968 should be corrected. It is also difficult to see why such 
a measure needed speedy implementation, for the new Act contains 
no new provisions limiting the number of immigrants to this country. 
Indeed, the most recent statements indicate that the Act will not 
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be brought into operation until January 1978. The Act does, 
however, place upon a more permanent footing the separation of 
status and immigration rights which has resulted from the ad hoc 
legislation of the 1960s. 

To what extent the Act will further endanger the already delicate 
state of race relations in Britain is difficult to say. Fears of both 
minority and majority have undoubtedly been fanned by the 
apparently unplanned controls imposed by the earlier legislation. 
Although the new Act is no more explicitly racially discriminatory 
than its predecessors, one of its most significant provisions, the aboli- 
tion of employment vouchers under which Commonwealth citizens 
were admitted for settlement and without restrictions on their sub- 
sequent employment, will have a greater impact on citizens of the 
new Commonwealth countries than any other group. It is also true 
that nationals of Members States of the EEC will enter on more 
favourable terms than non-patrial Commonwealth citizens. On the 
other hand, the extension of the work permit system to all non- 
patrials and the abolition of fixed quotas could add a degree of 
flexibility by alowing in Commonwealth citizens for limited periods 
in order to acquire and improve industrial skills and expertise. The 
power in the Secretary of State to require non-patrials, irrespective 
of citizenship, to register with the police (s. 4 (8) ), and the provision 
in the Act for the administration of public funds to assist the volun- 
tary repatriation of non-patrials (s. 20), have also aroused the 
deepest suspicion amongst immigrant communities. P 


1. Immigration into the United Kingdom 

(a) Patrials. The primary distinction drawn throughout the 
Act is between patrials who have a right of abode in the United 
Kingdom and are thus free from immigration control and non- 
patrials who are not.? Through the concept of patriality the Act 
purports to distinguish between British subjects who ‘‘ belong ” to 
the United Kingdom and those who do not. Whilst the distinction 
cuts across citizenship of the United Kingdom and Colonies and 
citizenship of other Commonwealth countries, alien status and 
patriality are mutually exclusive. It should be noted that the civic 
rights enjoyed by British subjects resident in the United Kingdom 
are unaffected by the Act and do not depend upon patriality. The 
separation of legal status and legal rights will inevitably continue to 
produce anomalies. 

Section 2 defines a patrial as: 

(i) a citizen of the United Kingdom and Colonies (a) who 
acquired that citizenship by birth, adoption, registration or naturali- 
sation in the United Kingdom or Islands,’ or (b) who was born to 

1 Arts. 48 and 49 of the Trea Sp a ee HEC 
cay 1612/68 and 1951/71 and by Directive 68/360. 


Regula 
24. 1 (1), 2 (8). 
8‘ Islands ' are defined as the Channel Islands and the Isle of Man: s. 1 (8). 
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or legally adopted by a parent * who was a United Kingdom citizen 
at the time of the birth or adoption * by virtue of any of the circum- 
stances in (a), or (c) if that parent had been born to or legally 
adopted by a parent who was a United Kingdom citizen at the time 
of the birth or adoption as described in (a), or (d) who has been at 
any time settled in the United Kingdom or Islands and had at that 
time and whilst a citizen of the United Kingdom and Colonies been 
ordinarily resident in the United Kingdom for the last five years or 
more. 

One significant improvement made here is the substitution of 
citizenship as the relevant criterion rather than the place of issue 
of the passport,* although the injustice done to the Kenya Asians 
is not thereby remedied. Under the Act a person only becomes 
“settled? if he is ordinarily resident in the United Kingdom 
without restriction on the length of time for which he may 
remain’; moreover a person cannot be ordinarily resident for 
the purposes of the Act at a time when he was in breach of the 
immigration laws,* although in calculating the necessary five years, 
account can be taken of ordinary residence whilst still subject to a 
time limitation. 

The Act removes the automatic right of Commonwealth and 
Trish citizens * to be registered as citizens of the United Kingdom and 
Colonies after five years’ residence in the United Kingdom and 
confers upon the Home Secretary a discretion to register which is 
exercisable in circumstances similar to those relating to the naturali- 
sation of aliens.° But the right to register is retained for those 
Commonwealth citizens who are patrial and for Commonwealth 
citizens who can show five years’ ordinary residence in the United 
Kingdom and that at the time when the Act came into force there 
was no time limitation upon the period of their stay, whether or not 


4 ' Parent '’ includes the mother of an illegitimate child: s. 9 (8) (a). 
5 If the parent dies before the child's "The child will sill quality if the 
rent, at the time of death, was a U.K. citizen: s. 2 (8). 

8 Commonwealth Immigrants Ack 1969, s. 1 (8). It was held in R. v. 
Seorstary of State for the Homs Department ox p. Bhwrosah [1967] 8 All 
eh OSL thata pasaport isased. in a colony by the. Goremot. was issued on 
behalf of the colonial and not the U.K. Govenimenk Bee also 
the Geneon of the “Caigrtion Appeal Tribunal in Mamacos [1072] 

11 and Lekdawella, ibid. 


8) (d). 
(2). But note the partial exception in s. 7 (2 

1948, s. 6 (1), Commonweal ealik Tmsinigrant sa hot 1989, 5. 
1948, s. 5, inserted Sahel eh aye cine ONA 
citizens in a lees favourable position than aliens in that the former may 
normally only apply for registration after five years’ o residence, whilst 
latter may apply o naturalisation on showing residence for the last 
months and for any four yeers within the last seven. so par cer 
likely that the Home wil entertain ae application for registration from 
a person whose leave to remain in the U.K. was subject to a time restriction. 
The most important consequence of registration is immunity from deportation. 
Bee s. 2 (1) (d). This enables Commonwealth citizens who are not U.K. 
citizens but whose mother was born in the U.K. to transmit patrislity to 
their children. 


1 


re 
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the five years were completed before the Act came into force.* The 
Act thus adversely affects the legal rights of Commonwealth citizens 
who at the date that the Act came into force were ordinarily resident 
but not settled. 

(ii) Commonwealth citizens who are born to or legally adopted 
by a parent who at the time of the birth or adoption was a citizen 
of the United Kingdom and Colonies by virtue of his birth in the 
United Kingdom or Islands.” In the Bill this provision extended 
to those with a grandparent born in the United Kingdom and was 
attacked on the ground that it opened the door to a potentially 
large number of people whose connection with the United Kingdom 
was not sufficiently close to justify the inherent discrimination 
against citizens of the new Commonwealth. Even the amended 
provision embodies an artificial concept of “ belonging,” based in 
part on citizenship, but excluding others of the same status, and 
in part on family connection with the United Kingdom, but ex- 
cluding the children of mothers who emigrated to non- 
Commonwealth countries. Moreover, having given a right of abode 
to some citizens of independent Commonwealth countries, the Act 
has made a new definition of United Kingdom citizenship and the 
realignment of legal status and rights more difficult. Common- 
wealth citizens who can establish a right of abode solely on the 
basis of section 2 (1) (d) are excluded from the definition of 
“ nationals ”? of a Member State for the purpose of the Treaty of 
Rome and thus fall outside the provisions relating to ‘the free 
movement of labour within the Communities. 

(iii) A woman, being a Commonwealth citizen, who is or has 
been married to a patrial is herself patrial 15: a woman may, of 
course, establish patriality in her own right within section 2 (1). 
The Government refused to extend patriality to the husband of a 
patrial on the ground that a wife should be expected to live where 
her husband works and that a husband wishing to join his wife in 
the United Kingdom should seek a work permit. A woman who 
has been married to a citizen of the United Kingdom and Colonies 


14 Bohed. 1, para. 2. Provided that no deportation order is in force against him: 
ibid., para. 8. 

19 s 2. (1) (d). 

14 The Declaration made by the U.K. Government st the time of sigung the 
Treaty af Accession provides that in relation to the U.K. ‘' nationals "’ sre 
U.K. citixens and British subjects without other citisenship who fall within 
s. 2 (1) (a) (b) and (o) of the Immigration Act, and U.K. citizens by birth, 
registration or naturalisation in Gibraltar or whose father was so born, regis- 
tered or naturalised. A person whose petriality depends entirely on hia own, 
a parent's or grandparent’s birth, adoption, registration or natoralisation in the 
Ohanne) Islands or Isle of Man is not entitled to the benefit of the provisions 
for fres movement of persons and services within the Community: Tresty of 
Accession, Protocol No. 8. This definition is thus in two respects narrower than, 
and in another wider then, the definition of patrials. Ourionsly, U.K. citizens 
by virtue of adoption in Gibraltar are excluded. 

15 s, 2 (9). 
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may still register as a citizen under the British Nationality Act, 
s. 6 (2); but registration after the passing of the Act under 
this provision does not in itself confer patriality.*¢ 

Patrials are free from all immigration control, but the Act 
provides that those who claim patriality by virtue of section 2 (1) (c) 
and (d) shall prove it by the production of a certificate of patriality.’* 
It is likely that the certificate will be a stamp in a passport and 
is intended to avoid possibly difficult questions of proof from being 
raised at the port of entry. But this requirement is not made 
of all patrials whose status will not be apparent on the face of their 
passport, ¢.g. United Kingdom citizens whose grandfather was 
born in the United Kingdom. A person who ought to have but 
has not obtained a certificate has no right of appeal against a 
decision by an immigration officer that he requires leave to enter. 
He may only appeal against the refusal to give leave to enter when 
he has left the United Kingdom.’* This could work particularly 
harshly on the immigrant who has not the funds to stay in a 
European country instead of returning to his country of embarkation 
whilst an appeal is made or an entry certiftcate obtained. 

It is arguable, however, that a person refused leave to enter in 
these circumstances could invoke the supervisory jurisdiction of the 
High Court on the ground that the Act gives a legal right to 
patrials to enter and that the certificate of patriality is merely an 
evidential device designed to facilitate the work of the immigration 
service, to avoid unnecessary difficulties for those entitled and to 
regulate rights of appeal to the statutory appellate authorities.” 
But posseasion of the certificate is no part of the definition of a 
patrial.™ 

(b) Non-patriqls. Apart trom the special categories to be dis- 
cussed below, non-patrials may only enter the United Kingdom 
by leave of an immigration officer, and when leave to enter for a 
limited period is given, it may be subject to conditions restricting 
employment or requiring him to register with the police or both.” 
Power to vary any condition is vested in the Home Secretary, 


16 Tod, This provision was designed to close a loophole in the 1968 Act wh 
2 woman, pemg a Kenyan oitisen, on marrying a U.K. aitizan caught by the 
Act, could register as a U.K. citixen by virtue of her marriage and anter the 
U.K. Her husband would then appl ko Join her anid, thas jump the employ- 
ment voucher queue. A similar loophole whereby children could be so 
and sent to the U.K. is prospectively closed by s. 2 (4). 


1T s, 1 (1). 

18 s. 8 (9). ee Eee E ee E a 
a certificate unless she is a U.K. citizen married a man who derives his 
patrial status from s. 8 (1) (a) or (b) 

19 s. 18 (8). 


ak gee leaye to enter the U.K. applies only ‘' where a person 
Ti et lies on the person asserting petriality : 


* Contrast Immigration Appeals Act 1009, r, 90, which doss make possession of an 
certificate a part of the qualification for the right to enter as a wife 
te ild under the 963 Aot a. d 
as s, 8 (1). 
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but once the time limitation is removed all other conditions cease 
to apply. Leave to enter or remain in the United Kingdom auto- 
matically lapses when a person goes outside the common travel 
area, although it is likely that a person returning within the 
period for which the leave was granted will normally be readmitted 
unless there has been some substantial change in the circumstances 
in which the original leave was granted.™ 

Under the previous legislation a Commonwealth citizen who had 
obtained an employment voucher was admitted for settlement in 
the United Kingdom and was free to change his job after arrival. 
Now, however, any non-patrial will require a work permit which 
will normally be valid for twelve months with the possibility of a 
renewal for three years.° The permit will tie the worker to a 
particular job with a specified employer and he will only be free 
to change jobs with the consent of the D.E.P. which will normally 
be required to be satisfied that there is no available resident labour. 
The quota system is to be abolished, although one may expect 
special provision to be made for Malta and Gibraltar. In granting 
work permits, regard will be paid to the availability of local labour 
and social and economic factors, presumably the housing and edu- 
cation resources of the area. The right of an admitted worker to 
bring his family with him is to be regulated by the immigration 
rules. Whilst the work permit system may be satisfactory for 
those coming on a short-term basis to improve their skills, it will 
prove extremely harsh for those bringing their families with them 
and hoping to stay on a long-term basis. For their insecurity of 
tenure jeopardises their prospects of obtaining housing and credit 
and of settling their children into education in England. 

The immigration rules, yet to be published, will supply many 
important details in the administration of the Act.2™ Although the 


23 s. 8 (8) (a). The only types of conditions that may be imposed are those 
contained in s. 8 (1) so a condition icti political activity may no 
longer be imposed on a leave to remain in the U Provisions relating to 
registration with the police and the keeping of hotel records are to be made 
by statutory instrument: s. 4 (8) and (4). After criticism from the Police 

ederstion and bodies concerned with race relations and civil liberties it is 

unlikely that the Government will apply the registration requirement to all 

non- ial Commonwealth citizens. 

s. 8 P: for those who do not require leave to enter, 6.g. members and officials 

of foreign ents and international organisstions, see ss. 8 (8) (a), 4 (1), 

Ea es 4). B. 8, intor alia, makes special provision for those entering the 

U.K. as members of the crew of a ship or aircraft. 

20 Conditions imposed on leave will no appl to any leave to enter granted 

within the duration of the original leave: s. (3) (b). 

ze Tf at the end of the first 12 months a permit holder is unemp , the 
D.E.P. may be expected to assist him in finding alternative Bes hee 
Exemption from the work-permit system will be granted to certain professional 
classes, s.g. doctors, dentists. 

27 Drafs rules were published in 1971 (Cmnd. 8806, 4610, 4792), but the Govern- 
ment undertook to reconsider many important points. 8S. 1 (4) states that 
the rales shall include provisions regulating the conditions on which persons 
coming for the purposes of employment or study or as visitors or dependants 
may be given leave to enter. 


Vor. 85 (5) 8 


A 
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rules are referred to in the Act, are made by the Secretary of State 
and are, laid before Parliament subject to a rather unusual negative 
resolution procedure,** they are not delegated legislation, simply 
because they are not made under a statutory empowering clause. 
They contain instructions to immigration officers as to how they 
shall exercise the statutory discretions given to them by the Act 
and statements of the manner in which the Home Secretary will 
exercise his powers of control after entry.” A failure to apply 
the rules correctly may result in a successful appeal to the appellate 
authorities #°; it also seems likely that a decision could be impugned 
in the courts by an application for certiorari on the ground of error 
of law in the face of the record.* The legal basis of the rules is the 
common law power of the Crown, exercised by the Secretary of 
State, to give directions to civil servants as to the manner in 
which they shall exercise original statutory powers.%* The Act 
imposes an important limitation upon the Secretary of State’s 
power, however, by providing that the immigration rules shall 
not adversely affect the present freedom to come and go enjoyed 


or any changes in the rules. TE a pescluon: negn Tig iia Toa o ee 
within 40 days of their being lad, the Secretary of State is required to amend 
and lay the roles as amended within 40 days of the passing o the resolution. 
The statement of rules as thus amended by the Becretary of State is subject 
to the same procedure as that orginally laid. This is the firss time that the 
roles have been subject to Parliamentary scrutiny, but because of the con- 
tinuous nature of Se eae ees officers, any amendment 
takes effect when made and its validily is unaffected by a negative resolution. 
Becauss of the need for speedy change to close joophislea: the Government 
refused to undertake to publish 

20 Compare the model proposed by K. O. Davis in Disoretronary Justice (1869) 
for striking a balance between the advantages of consistency and redict- 
ability that flow from structuring a discretion by the publication policy 
and rules and the advantages of maintaining flexibility and the ability to 
tailor decisions to the merits of the particular case. 

#0 s. 10 (1) (a) (Ù. When s role in its terms confers a discretion as to whether 
to admit or not, a refusal will be applicable on the ground that the discretion 
should have been exercised differently in tbid. (i). Discretion and rule are 
thus not inevitably exclusive categories. 

81 See R. v. Onimenal Injuries Compensation Board, ox p. Lam [1067] 2 Q.B. 
Spi- Th another application mpngaing a decision” of ne , Ea p. 
Sohofiold [1971] 1 W.L.R. 928, , Bridge J., dissenting, stated that since 
the scheme was not contained in a ‘ recognisable legislative document *' and 
was not ‘' expressed in the kind of language one expects fram a parliamentary 
draftsman," court should only be prepared to quash a decision that was 

uite untenable. If the rema le decision of the Court of Appeal in 
ehramı v. Rostron [1971] 3 All B.R. 700 is applied it would seam that an 
appeal may be made to the High Court one PORN of Jew on E me a 
by the a te authorities. is would render an extension of the Tribunals 
and Inquiries Act 1071 unnecessary and frustrate a deliberate decision by the 
Government not to give a statutory right of appeal | 

a2 But this Act, unlike the 1909 Act, imposes no duty upon immigration officers 
to obey the rules: is it arguable that a decision, e.g. to refuse entry, solely 
on the basis of the rules, is «ltra vires on the ground thet the officer has 
unlawfully fettered his discretion? Officers are, however, under an obligation 
to obey such instructions of the Secretary of State as are not inconsistent with 
the immigrstion roles: Sched. 9, para. T (8). 
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by Commonwealth citizens already settled in the United Kingdom 
and their wives and children.*? The Secretary of State may take 
account of differences of nationality in making the rules and in this 
way special provision will be made for EEC nationals in accordance 
with the obligations of Community law.™ 

There are three principal classes of non-patrials for whom the 
Act makes special provision.” 

(i) Non-patrials who are already settled in the United Kingdom 
at the coming into force of the Act are to be treated as 
having indefinite leave to remain.*® It should be remem- 
bered that a person is only settled if he is ordinarily resident, 
without being in breach of any immigration law and not 
subject to any restriction on the period for which he may 
remain.’ This is one of the transitional provisions in the 
Act, but it neither renders such persons immune from 
deportation nor gives a right to re-enter the United Kingdom 
if they at any time go outside the common travel area.™¥ 

(i) Commonwealth citizens already settled in the United 
Kingdom et the time that the Act comes into force and 
their wives and children are to be no less free to come and 
go by virtue of the immigration rules than they would have 
been but for the passing of the Act.** This preserves the 
legal right of entry for those who are ordinarily resident in 
the United Kingdom or who have been so resident within 
the last two years and for their wives and children with 
entry certificates.“ The Home Office is considering whether 
to provide documentary evidence to enable those within 
section 1 (5) to avoid embarrassment and delay at a port 
of entry through having to establish their legal right to 
enter. Whilst preserving the rights of Commonwealth 
citizens already admitted for settlement, the Act removes 
the statutory right to enter formerly enjoyed by students, 
workers with employment vouchers, and those of indepen- 


3 s, 1 (5). 
4 This Cee eae A 
wealth. idantite to come- for working ho 
+s Special ulos relating bo crea of ahipa, and elma and diplomats are not 
aoa see In particular, s. 8 and Sched. 2, paras. 12- 
33.1 
37 as. 3 (8) (d), 88 (D. 
289. 3 (4), alihough the immigration rules will doubtless specify the unusual 
cironmstances in which leave to re-enter will be refused. 
39 This rather curious form af en ee refirieron on d eammor 
law rolemeking power rether iban a uur Ot Larder eon -h 
abeant] victory for ra he egal AS contained no protec- 
tion at all. It was forcefully argued thes it was quite inadequate to base the 
iok of existing residents solely upon the immigration roles which can be 
sarily change byan, Obera! or wosk Homa- Roma, under prearare; from 


Mae ee ts Act 1962, s. 2 QA) (b); tion 
Aah 1088, . Tamigrai s 3 (3) (2A) (b); Immigre 
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dent means entering the United Kingdom for the first time 
and not as dependants of those already resident in the United 
Kingdom. The Act also removes the right to register as a 
citizen of the United Kingdom and Colonies from Common- 
wealth citizens residing in the United Kingdom subject to a 
restriction on their leave to remain and from those who 
enter after the Act comes into force, but preserves the right 
for those settled at that time, whether the five years’ 
residence is completed before or after the Act comes into 
force.“ 

(iii) In order to facilitate travel within the British Islea and in 
the expectation that the immigration laws will be inte- 
grated,“ the Act makes special provision for those entering 
or leaving the United Kingdom from or to the Channel Isles, 
the Isle of Man and the Republic of Ireland: together 
they comprise the common travel area. Thus a person 
entering or leaving the United Kingdom on a local journey “ 
from or to a place within the common travel area does 
not require leave to enter; but a non-patrial who has entered 
the Islands or the Republic of Ireland from a place ont- 
side the common travel area or has left the United Kingdom, 
after the period has expired for which he had been given 
a limited leave to enter, is liable to have the same resttic- 
tions placed upon him as he would have had if he had 
entered the United Kingdom from outside the common 
ttavel area.“ The right to enter, however, does not extend 
to a person against whom a deportation order is in force, 
or whom the Secretary of State has instructed should be 
refused leave to enter on the ground that the exclusion is 
conducive to the public good im the interests of national 
security or who has at any time been refused leave to enter 
the United Kingdom and who has not subsequently been 
given leave to enter.** 


Thus, subject to their liability to deportation and the exceptional 
circumstances mentioned in the last paragraph, citizens of the 


41 Sched. 1, pare. 2. 

42 Bee Sched. 4, 

43g. 1 (8). 

t4 This is defined by s. 11 (4) as meaning a journey that begins and ends within 
the common travel area and that is made on a ship or aircraft that does not 
begin or end or during the voyage call at s place outside the common travel 
area. Is would seem that a journey from Karachi to London is not a local 
journey, even though the traveller planes in Dublin. Difficulties that 
may srise from distingui this situation from one where, because of the 
duration of the stay Dublin or a change of intention, the journey from 
Dublin to Londan may be regarded as a separate, local journey should not be 
exaggerated because of the provision in s. 9 (2). 

45 9, 9 (2). 

46 n, 9 (4). Moreover, s whose presence in any of the Islands is unlawful 
has no right to enter U.K.: Sched. 4, para. 4 
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Republic of Ireland enjoy the same rights of entry and civic rights 
as Commonwealth citizens did before 1962, although the provisions 
in the Act relating to registration as citizens of the United Kingdom 
apply equally to Commonwealth and Irish citizens. However, the 
Secretary of State may by Order in Council exclude the Republic 
from the common travel area either generally or for specific pur- 
poses and extend any of the provisions relating to arrival at an 
air- or seaport to entry over the border between the Republic and 
Northern Ireland.‘ 


2. Deportation 


Here, too, the Act replaces several statutory sources of deporta- 
tion powers with a single code, applicable to all non-patrials, 
irrespective of citizenship.** The Act extends the wide discretionary 
powers of the Secretary of State over aliens to non-patrial Common- 
wealth and Irish citizens rather than attempting to formulate more 
precise legal standards for their exercise.*° 

The new power to deport the family of a person against whom 
a deportation order has been made ® has provoked considerable 
criticism, largely because of its objectionable connotation of guilt 
by association—or rather, by relationship. Moreover, the rationale 
behind regarding a wife as a part of a deportee’s family, but not 
a husband, viz. that unsupported wives are liable to be a charge 
on public funds, is both unsound and repugnant; whether a spouse 
wishes to leave with the deportee should be a matter for the spouse 
to decide. There is also an estoppel provision which prevents a 
person who entered as a member of a family from denying the 


17 s, 10. See also Safeguarding of Employment Act (N.I) 1947. 
48 Including, of course, non-patrial U.K. citizens, although in view of the 


foeualily aa a SpE, to them, this is a power that is 
fortuna unlikely to be exercised. order lapses on the deportee's becoming 
patrial: s. 5 (9). 


e 
e 


ss. 8 (5) (6) and 6. On the courts’ erratic exercises of their power to recom- 
mend deportation on conviction, see Thomas, The ; of Sentenoing, 
Chap. 6, and lon (1971) 84 M.L.R. 185. S. 6 (8) provides that a recom- 
mendation for deportation may be made when there is a finding that the 
offence has been committed alt an absolute discharge is given. 8. 6 (5) 
provides, rather curiously, that where a court ‘‘ recommends or to 
recommend a person for deportation, the validity of the recomm tion shall 
not be called in question except on an a against the recommendation.” 
This presumably excludes a challenge to the legality for a deportation order on 
the ground that the court had no Juradistion to make the recommendation, 
but not on the ground that the deportes was a patrial. 

50 s. 8 (5) (0). “ Femily " is defined for this by s. 5 (4) as meanin 4 
a deportes's wife (or wives) and his or her dren under the age of 18 
where is a woman, her children onder 18. A woman's illegitimate 
children belong to her family for this purpose. See also s. 15 (6). A depor- 
tation order made under s. 8 bs (o) ceases to apply to a person who subsequently 

ceases to be a member of the f 


citizen, by marriage to a patrial). The order must be made within eight weeks 
of the principe] deportee’s departure: s. 5 (8) 
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truth of that statement on an appeal against deportation under 
section 8 (5) (c). Nor does the Act limit the scope of the power 
by reference to the length of time that the family has resided in 
the United Kingdom, the ages and degrees of dependency of the 
children or whether the spouses are separated: these are matters 
to be taken into account in the exercise of discretion.** By virtue 
of section 5 (6) a person liable to deportation on the recommendation 
of a court or as a member of a deportee’s family must first be given 
the opportunity to leave under a “‘ supervised departure ” at the 
Government’s expense. In this way the stigma of leaving under 
a deportation order and the bar that this imposes upon re-entry are 
avoided. 

Apart from decisions made in the interests of national security 
and diplomatic relations—matters of overriding importance to 
government policy—it is difficult to justify the retention and ex- 
tension to Commonwealth citizens of the non-conducive ground in 
its full width, particularly since the courts have a power to recom- 
mend deportation on proof of guilt of a crime. The international 
criminal clever enough to avoid prosecution is frequently put 
forward as the sort of person for whose removal the residual power 
of deportation is necessary. But why could this case not be covered 
by a power exercisable when the Secretary of State has reasonable 
grounds to believe that a person has committed or is about to 
commit a serious offence? Another example often given to justify 
the power is the person whose presence in this country is, by virtue 
of his extreme political views, objectionable to the public.* But 
again the Public Order Acts and the Race Relations Act 1965 
already embody a balance between freedom of expression and 
societal interests in the prevention of public disorder and the 
inflammation of racial hatred. 

The Act, however, preserves the position of Commonwealth and 
Trish citizens ordinarily resident in the United Kingdom at the time 
that the Act came into force. For they may not be deported on 
non-conducive grounds if ordinarily resident at all times since the 
Act came into force,** and on no other ground after five years’ 


sig, 15 (6). 
52 But see Revised Draft Immigration Rules (1071) Cmnd. 4702, paras. 46-51. 
53 In his Report on an Hnguiry into ihe Practices and Effects o Soientology 


scientologists entry under work permits or an extension of the period of 
their leave to remain in the United dom. ‘* But so long as none of our 
laws are being infringed, the classification of foreign scientologists as ‘ un- 
desirable aliens ’ so that they are forbidden entry through our ports... . seems 
to me to constitute a use of this discretionary power which is quite contrary 
to the traditional policy followed by successive Home Secretaries over many 
years "' (para. 910). 

54 s, 7 (1). For the purposes of this section a person does not cease to be ordinarily 
resident simply because he hes remained in breach of the immigration laws: 
ete This relaxation is not extended to the person who originally entered 
egally. 
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ordinary residence.” But for Commonwealth and Irish citizens 
entering the United Kingdom after the Act, the five-year rule is 
abolished. 


8. Appeals 

The principal features of the system of appeals created by the 
Immigration Appeals Act 1969 have been incorporated into the 
new Act.” The two most significant changes are first, a restriction 
on the right of appeal against a refusal to leave to enter exercisable 
before the appellant has left the United Kingdom,” and secondly, 
limitations on the statutory right of appeal against refusals to vary 
conditions and against deportation orders that have been made on 
specified non-conducive grounds.** There has, in the main, been 
relatively little criticism of the way that the appellate authorities 
have discharged their functions; most adjudicators continue to be 
drawn from people with legal backgrounds.** The judicial nature of 
the appellate authorities has been emphasised by the recent publica- 
tion of a series of reports of selected decisions.*° Representatives of 
appellants have been in the past seriously hampered by the absence 
of such reports, especially as the Home Office, as a party in the 
proceedings, has received copies of decisions. The Secretary of 
State is empowered to make new procedural rules.“ One procedural 
problem that has arisen is whether in an appeal against a decision 
made by an immigration officer, the appellant is entitled to cross- 
examine the officer. Since many appeals turn on issues-of credi- 
bility and questions of fact this is of particular importance. But 
in Padmore,*? the Tribunal ruled that, although it was desirable 
for the officer to be present at the hearing, his presence was not 
necessary under the procedural rules if he chose to submit a written 
statement. Although written reasons for decisions must be given,“ 


55 When a person is deported under s. 8 (6) it is the recommendation that must 
be made within the fre ear . On the effect of imprisonment on the 
calculation of five (4). 

se For an analysis of th Clie. see Hepple (1069) 82 M.L.R. 668 


58 as, 14 (8), 1 15. (8). 
59 Nor all woul rea ae however, that the experience of ex-colonial administrators 
ind ja dgs is always particularly helpful or relevant to them in their capacity 

as adjudicators. 


be -R 

22. The rula must provide that an appellant has the ht to be legally 

represented : although legal aid is not available. D Siis thai iha 

Secretary of State may, with Treasury approval, aie grants to voluntary 

i i appeals: iri the Arat twelvo months of tlis 
‚000 was made to UKIAS which has 

ppeals. 


62 [1979] 

st Recognising the stain that, would be placcà upon the Immigration Service b 
requiring t officers shall always give their evidence orally, the Wilson 
Committee recommended that their presence should only be required ‘‘ if the 
adjudicator decided that such evidence was essential to resolve a material and 

7 a disputed question of fact '’: (1967) Cmnd. 8887, para. 118. 

a. ; 
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it is also arguable that disputed questions of fact could be more 
satisfactorily resolved at an appeal if an agreed statement of alle- 
gations and facts could be made at the time of the original decision. 

The grounds upon which an appeal may be brought are un- 
changed from those in the 1960 Act, i.e. that the decision was not 
made in accordance with lew or the immigration rules or that if 
based on discretion, the discretion should have been exercised 
differently.“ Again, a refusal to depart from the rules is not, for 
this purpose, an exercise of discretion. But rule and discretion 
are not mutually exclusive, for a rule itself may admit of a degree 
of discretion.%© The Tribunal has, however, held that general 
statements of Home Office policy are rules. 

One incidental result of the formalised appeal system is that the 
Home Office is generally unwilling, save in highly exceptional 
circumstances, ¢.g. when new evidence is produced, to review a 
decision on the application of a person who has unsuccessfully 
appealed. The existence of statutory appeals does not, of course, 
oust the supervisory jurisdiction of the courts. 

Decisions against which appeals may be made. (a) An appeal 
lies to an adjudicator sitting in the United Kingdom from a refusal 
to issue a certificate of patriality or an entry clearance *: the 
appeal will be heard in the absence of the appellant and the diff- 
culties in preparing a case on behalf of a person outside the United 
Kingdom are obvious.® However, the officer who made the deci- 


es s. 10 (1) (9). 

66 In Patel [1972] Imm.A.R. 50, for example, the Tribunal held that although 
there was a discretion to admit dependants who were over the age of 18, in 
now ai the general policy ın the rules, the discretion ahould Fe narrowly 
confined. 

et In Shah, ibid., 66, the Tribunal held that a decision that fell within Omnd. 
4205, pera 7 which stated that, ‘' A Oommonweelth citizen admitted as a 
visitor cannot stay here permanently m employment,’’ was made under an 

tion rule and not an exercise of discretion 

es s, 18 (2): for definition see s. 38 (1). Work permits are issued on the appli- 
cation of em tenable and because decisions will normally be based on such 
“non-justiciable " issues as labour requirements and other ‘ social and 
economic factors '’ rather than the suitability of the individual prospective 
employee, there is no right of appeal against a refusal to issue a work permit. 
In rejecting an amendment to provide for a mght of ap el agant a refusal 
to register a person as a œtisen of the U.K. and Colonies, Mr. Maudling 
said: ‘‘I have never seen the sense of administrativo law ‘in our country, 
because ıt merely means someone else taking the Government's decision for 
them. I cannot see that those people [t.6. the appellate authorities] are 
better qualified if it is not a legal but a practical matter.” H.0.Deb., May 25, 
1971, col. 1506. However, the number of occasions on which the Government, 
under pressure, conceded a right of appeal on matters that it had mpisted 
were not justiciable indicates a recognition that the distinction between legal, 
and practical or politioal matters only raises, not solves the problem. 

6s The Wilson Committee rejected appeals at the place of refusal of entry certi- 
ficates on the d that it was impracticable to expect the work to be dons 
ty ae of a Commission or ate or resident British citizens. 

ge of an a in the U.K. is that the sponsor may be able to 
ee tion of ted facts. In the first 11 months of the appeals 
system, 77 per cent. of appeals lodged before adjudicators were against the 
refusal of entry certificates. 
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sion is under a duty to give written notice of the decision and his 
reasons ™° and the appellant and his sponsor may well be able to 
consult and be represented by one of the organisations that handles 
immigration cases, or by a solicitor. The grant made to the 
Immigration Advisory Service in its first year was limited to its 
work in the United Kingdom although it has been argued that an 
advisory body, that is independent of the Government is essential 
at the place of issue of the certificates to inform applicants of exist- 
ing immigration law and the documents or other proof that will be 
required to establish eligibility to enter the United Kingdom.” 

The possession of a current entry certificate is mandatory for those 
asserting a legal right of entry as a wife or child under sixteen of a 
Commonwealth citizen already settled in the United Kingdom ™ and 
for others, ¢.g. students, it provides strong evidence of their 
eligibility to be admitted within the immigration rules. The holder 
of an entry clearance or a work permit has a right of appeal against 
refusal of leave to enter without first being removed from the United 
Kingdom.” The advantages of a properly administered system of 
entry certificates is that it enables potential immigrants to be 
reasonably sure of their admission to the United Kingdom before 
they begin their journey and it reduces the work-load of immigration 
officers and acrimony at the port of entry. But this initial screen- 
ing procedure cannot remove the difficulties of proof that are 
inherent when a person seeks to enter the United Kingdom from 
a country where public records of age and relationship are either 
non-existent or unreliable. It is also important to limit the circum- 
stances in which an immigration officer is justified in refusing leave 
to enter to the holder of an entry certificate.™ 

There is no right of appeal against a refusal to issue an entry 
clearance if the Secretary of State has himself certified that the 
person’s exclusion is conducive to the public good, or if the decision 
was made in compliance with such a direction.” Adjudicators are 
to dismiss appeals by persons against whom a deportation order was 
in force at the time of the refusal." There is nothing in the Act that 
derogates from the High Court’s supervisory jurisdiction over refusal 


10 g, 18. 

ig! Bee Minutes of Evidence of H.Q. Belect Committee on Immigration and Race 
Relations. (1971, H.O. 17.) 

T2 Immigration Appeals Act 1969, s. 20. 

73 s. 18 (8). 

74 ‘Wilson recommended that an authentic entry certificate should only be rejected 
by immigration officers if they were satisfied that it had been obtained through 
fraud or the factual basis upon which it had been granted hed substantially 
changed: Cmnd. 8887, paras. 75—76. (1071) Omnd. 4606 para. 12, however, 
provides that the holder of a certificate may be refused on non-conductye 
grounds, 

TO a. 18 (5). But an extre-statatory hearing before an advisory body may bs 
available. See infra. 

Te s, 18 (4). 
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to issue a certificate of patriality or an entry certificate that is in 
breach of a substantive or procedural legal requirement.” 

(b) An appeal lies to an adjudicator against a refusal of entry 
or a decision that leave to enter is required,"® subject to the limita- 
tions contained in section 18 (4) (5). The power to exclude a person 
on non-conducive grounds is not exercisable against a wife or child 
under sixteen of a resident." 

A significant legal change made by the Act is that a non-patrial 
who is refused entry is only entitled to appeal after he has left the 
United Kingdom, unless the refusal was made at a port of entry 
and at a time when he wag in possession of a current entry clearance 
or work permit.® This provision will principally apply to visitors 
and students but could operate particularly harshly against those 
who are entitled to, but have not obtained, a certificate of patriality 
or an entry certificate and who have spent all their resources on 
travelling to the United Kingdom. The arguments used to support 
this departure from the recommendations of the Wilson Committee *! 
are that the increase in the volume of passengers through the ports 
has increased to such an extent that to grant rights of appeal before 
removal would overtax the existing manpower ® and that the claims 
to a right of appeal are less pressing from those who have never 
been admitted or have not received some official assurance that they 
will be admitted. It is unfortunate that section 18 (8) contains not 
even an element of discretion; although the draft rules provide that 
a person refused leave to enter should be able to telephone friends, 
relatives or diplomatic representatives,” it is surely desirable that 
opportunity for consultation with advisers at the part should be 
given before an immigrant’s removal. 

(c) There is an appeal against a decision by the Secretary of 
State to change or to refuse to change any conditions imposed on a 
person who has been given leave to enter, unless the Secretary of 
State certifies that the appellant’s departure is conducive to the 
public good as bemg in the interests of national security, diplomatic 


1 Thos the r SoRen Ear miad) 967] 2 Q-B. 817 should apply 
to tho decisions ne te officers, at loess where there is enditlement 
Cece 

18 s. 18 (1). The draft immigration rules published in February 1971 (Omnd. 

rovide for an internal check on an immigration officer's decision to 
refuss leave to enter by requiring that the authority of a a Immigration 
Officer or Immigration Inspector must be obtained: para. 


7? Omnd. 4606, pars. 6L 

80 g, 18 (8). Ea Ws bse tran Nr tik O ee AA ac 
a person should not be removed from the U.K. whilst an appeal against 
refass] was pending; these ns were never implemented. But a non- 
statutory hearing was gran holders of entry cates and work permits 
who were entry. 

81 (1967) Omnd. 3887, para. 108. 

82 In 1970, 14 million came through th rts, an increase of 78 per 
cent. since 1967: (1071) HLL.Deb., VoL ol Oe. 


33 Cmnd. 4606, para. 68. 
8 s. 14 (1). Whilst the appeal is pending the decision may not be implemented. 


Szrr. 1972 STATUTES 528 


relations or for reasons of a political nature.“ In these excepted 
cases it appears that a non-statutory hearing will be given. 

(d) The Act gives a right of appeal against decisions to depart 
under section 8 (5) or to refuse to revoke a deportation order: the 
former right is exercisable whilst the appellant is in the United 
Kingdom but the latter only after he has left.** Appeal lies at first 
instance to the Tribunal against a decision to deport on non- 
conducive grounds or as a member of a deported person’s family.“ 
The significant change made by the Act is that there is no statutory 
right of appeal against deportation made under section 8 (5) (b) 
in the interests of national security, diplomatic relations or for a 
reason of a political nature.** Instead of the unsatisfactory pro- 
cedure created by the 1969 Act, a non-statutory hearing will be 
given, similar to the civil service security procedure. The deportee 
will be allowed to make representations before the Three Advisers, 
with the assistance of a friend, but not a lawyer; he will be informed 
of the charges made against him and the supporting evidence in so 
far as this does not involve the revelation of the identity of inform- 
ants and the methods of detection.” There will, of course, be cases 
in which a decision to deport could be made on one of the specified 
heads or under the residual public good category, but the Secretary 
of State’s certificate is unchallengeable.* 

It is surely right in principle that matters that are regarded as 
raising questions that the executive must finally determine are dealt 
with by the executive, although whether these should include 
deportations for political reasons and refusals to revoke on general 
non-conducive grounds may be doubted.** The Dutschke case 
illustrated vividly that in the 1969 Act the Government had got the 
worst of all possible worlds by retaining the ultimate power to decide 
in the executive, but providing a judicial façade that was misleadi 
both m that the Tribunal’s procedure inevitably fell short of 
normally understood standards of judicial procedure and in that 
the Tribunal’s decision was not dispositive.* The new Act makes 
a more consistent distinction between the appropriate functions of 


Has 14 (8). 

8 fee H.C.Deb., May 20, 1971, œl. 11642. 

87 s, 15 (1) (2) (5). The only right of appeal against a recommendation of 
deportation made by a court is to a superior court: s. 6 (5). 

se s, 15 

3 s. 15 ( There is no statu appeal a refusal to revoke a tion 
x 25 O). There in no statutory appeal against refusal i a eR 

% H.C.Deb., Vol. 621, cols. 875-876. It is not altogether clear whether this 

procedure is to be used only for security cases or for all deportation decisions 

where there is no statutory right of appeal. 

s. 18 (2). 

Under the Hxtradition Act 1870 and the Fugitive Offenders Act 1067, the 

courts decide whether an offence is of a political character. 

93 See (1971) 84 M.L.R. 501. The Dutschke case would now fall within 
s. li and the hearing would be non-statutory. Contrast the limitations 
on a fair eS ae when allegations are made t a travel document is a 
forgery: 


83 
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judicial and political bodies although it is of constitutional interest 
that a judicial body is empowered to reverse, on the merits, the 
exercise by a Minister of the Crown of a wide discretion. 

(e) The Act gives a right of appeal to an adjudicator against a 
direction to remove the appellant on the ground that his removal 
should be to a country other than that specifled.~ Removal will 
normally be to the country of which the appellant is a citizen unless 
he can find another willing to admit him and without further cost 
to public funds.” A right of appeal under section 17 is not depen- 
dent upon the existence of a right of appeal against the making of 
a deportation order: thus Dr. Soblen could have appealed against 
the directions for removal contained in the deportation order even 
though the order was made on grounds which would exclude a 
statutory right of appeal against it. 

In order to bring section 17 into line with section 18 (8) an 
appeal against directions for removal may only be brought under 
this section when there is a right of appeal against refusal of leave 
exercisable whilst the appellant is in the United Kingdom.” A 
person who enters illegally may only appeal under section 17 on 
the ground that the direction was unlawful.” The directions for 
removal may not be executed whilst an appeal is pending.” 

The Act also contains a wide range of criminal offences and 
increased penalties in relation to the immigration laws * and confers 
powers of arrest, search and detention upon constables and 
immigratien officers.’ 

J. M. Evans. 


The Tribunal reversed a refusal to revoke a deportation order ın Udoh [1973] 
Imm.A.R. 89. 

95 s, 17 (1): but for provisions restricting the number of separate appeals available, 
soo s. 17 (2) (8) (4). 

66 Gee Bohed. 2, paras. 8-10: Sched. 8, 1, empowers the Home Secretary 
to name a country in the directions or removal: previously he was able to 
do this only indirectly by directing on a specified ship or aircraft. 
Tf the eppelant objec i removal io the entry of origin of Which ho iaa 
citizen, Home Pa a eden BO eaaa to find another that will 

sect are 51. But a person who has well- 
groun political tion in a country may not be 
removed to it: Omnd. 4606, 4792, 

oT gs, 17 (5). Tn Soblen a notio ol refusal of leave to enter was also serred 

against which there would heve been no appeal under the Act. 

ma 16 ris O. D Eren this limited right is exercisable from outside the U.K. 

ground ol appeal is>that the- appellant. was Dot the porion, name 
s Dat: the umitation doss not apply to B parson Yee cakra 
ON A order, without the requisite mens roa: ss p (1) (0), 
a 

6? Boh eal aio SLT and Bos 

Pea ss. 24-27 te the width of the offence of being concerned 

ae ees out the arrangements for securing or facilitating illegal 


ani: i 95 (8) and Sched, 2 
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In O’Connell v. Jackson,' the Court of Appeal was given another 
opportunity to consider the circumstances in which a plaintiff's 
failure to take steps to safeguard himself against injury might be 
Tegarded as contributory negligence. The plaintiff was injured when 
his moped came into collision with the car which the defendant was 
driving negligently. It was not suggested that the plaintiff could 
have avoided the collision: but, as he was not wearing a crash 
helmet, he suffered greater physical injury than he might otherwise 
have done. The trial judge found that the plaintiff was not guilty 
of contributory negligence, and the defendant appealed to the Court 
of Appeal. 

In delivering the judgment of the Court of Appeal, Edmund 
Davies L.J. commented: “ No comparable case was cited to us 
where, although the conduct of the plaintiff in no way contributed 
to the accident itself, his act or omission could be said to have 
contributed to the nature or extent of the injuries he sustained as 
& result of the accident.” 3 

The court had therefore to decide whether the Law Reform (Con- 
tributory Negligence) Act governed situations of this type.? It was 
accepted that the language of that Act was wide enough to cover 
both the present situation, in which any negligence on the plaintiff’s 
part affected the extent of his injuries, as well as the more usual 
situation where the plaintiff’s action had contributed to the causation 
of the accident. 

The court went on to decide whether the conduct of the plaintiff 
could, in fact, be deemed negligence, and for this purpose adopted 
the test laid down by Denning L.J. in Jones v. Livow Quarries Lid.* 
It seemed clear that the plaintiff, travellmg through a busy traffic 
area, ought reasonably to have foreseen the possibility of being 
involved in an accident, even though he drove with the greatest 
care. The further question then arose as to whether the plaintiff 
1 . 

: fe agar cong ws a 
3 wording of the governing section (s. 1 (1)) of the Act is: “ Where any 


pereon suffers damage as the result partly of his own fault and y of the 
ult of an other persons or persons . . . the damages recoverable in 
uced to j 


* [1959] 2 Q.B. 608, 615: “Just as actionable negligence requires the fore- 
seeability of harm to others, so contributory negligence uires the foresse- 
ability of harm to 


oneself. A person is guilty of contribu ry ligence if 

foreseen that, if he did not act as a rasonable; 

: uri himself; and in his reckonings he must take 
ity of others being careless.” 
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ought, also, to have been mindful of the possibility that, were he 
involved im an accident, he might well sustain greater hurt if he 
failed to wear a crash helmet.’ 

It was true that no use had been made of the power conferred 
by the Road Traffic Act 1962 * to require the wearing of protective 
headgear in such cases as the present; but the same Act? stated 
that the provisions of the Highway Code: “‘... may in any pro- 
ceedings (whether civil or criminal . . .) be relied upon by any party 
to the proceedings as tending to establish or to negative any liability 
which is in question in those proceedings.” The latest edition of the 
Highway Code contained the advice *: ‘“ When on a motor cycle, 
scooter or moped, always wear a safety helmet.” ° 

The Court of Appeal concluded, therefore, that the responsibility 
of the plaintiff should be assessed at 15 per cent. and his damages 
reduced accordingly. 

It is well known that road and employment accidents today 
account for the major part of accident litigation. It is, therefore, of 
interest to compare this decision with the attitude of the courts when 
deciding employment cases; particularly as there is no shortage of 
authority upon which to base a comparison, since it all too frequently 
occurs that a worker is injured when failing to use protective equip- 
ment. Such a comparison would seem to be relevant, even though 
it must be made with some caution, since it has, on more than one 
occasion,’° been judicially stated that there are dangers in applying, 
to employment cases, tests which have been used in traffic accidents. 

These judicial reservations may have been expreased because the 
courts have, in the past, purported to adopt a special standard when 
considering whether a worker has shown a negligent disregard for 
his own safety. The justification in former times for taking a 


*The ttal jndge had answered, this question in; the negative, but the: Oorrizof 
aoe did not accept this finding. 
8. 


Ts. 74 (5). 

3 Rule 24 of the edition issued as a result of a parliamentary resolution passed 
in December 1068. 

® The present case was distinguished from Hilder v. Assoolated Portland Cement 
Manufacturers Lid. [1981] 1 W.L.B. 1484 (where Ashworth J. had declined 
to hold that the failure of a motor-cyclist to wear a crash helmet constituted 
contributory negHgence) for, at that time, the hway Code did not contain 
the recommendation regarding safety helmets. oreover, in Htldor's case 
(unlike the present case) the court not been satisfied that the wearing 
of the crash helmet would have ted the intiff's injury. Similarly, 
in MacDonnell v. Kasser (1968) BB DER. ( 104 (car safety belts) the 
court had not been satisfied as to the effectiveness of the equipment in reducing 
the risk of injury. 

10 e.g. Lord Reid in Staploy v. Mines Ltd. A.O. 663, 681 and 
ae gson L.J. in Jonas v. Livow tries Lid. ribo a 0.3. 608, 619. 

11 They have ju his conduct by asking whether he has exercised that degree 
Me ath’ ag Sine eaten Cee i shoe te 
the circumstances. (Per Lawrence J. in Flower v. Hbbw Vale Steel, Iron d 
Coal Go. Ltd. [1884] 2 K.B. 182, 190.) This well-known criterion was 
and explained by the House of Lords: ‘‘ What is all important is to api 
the standard of what is negligence to the facts, and to give due regard to the 
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tolerant view of a worker’s conduct was, of course, that, if he were 
found negligent, his claim would be defeated. The correctness of 
this tolerance has never been denied, although the reason for it 
ceased to exist in 1945 1: it is questionable, however, whether any 
particularly lenient standard is nowadays applied where the worker’s 
injury has occurred when he is not employing protective equipment. 

A more fundamental difference between road accidents and 
industrial accidents is that, on the highway, the typical accident 
situation is one in which both plaintiff and defendant are active 
parties at the time of the impact which causes the plaintiff’s injury; 
whereas, in many industrial accidents, the employer bas been passive 
rather than active. Employer’s liability is essentially an organisa- 
tional responsibility: it is responsibility for the introduction and 
maintenance of safety standards. There are, of course, a large 
number of accidents in which one workman’s actions cause injury 
to another person, and the question of the employer’s vicarious 
liability is put in issue 1}; but, in many instances, the alleged 
negligence of the employer consists in allowing the operation (within 
his organisation) of a system under which it is possible for a worker 
to conduct himself in such a way as to cause injury to himself. The 
question, in such cases, is not whether the worker has been contribu- 
torily negligent; it is whether there has been any primary negligence 
on the part of the employer, in permitting the worker to operate 
without a proper regard to his own safety. In such cases, the careful 
worker would usually have avoided injury entirely. i 

The employer’s alleged negligence, in industrial accidents, may 
consist in failure to provide a safe system of work, according to 
the criteria of the common law: alternatively, it may consist in 
the breach of statutory provisions. Both common law and statutory 
standards must be considered in cases in which the worker’s injury 
has been sustained through his failure to utilise protective 
equipment. 

There are, at common law, reported cases of accidents occurring 
through failure to use protective equipment, in which the employer 
has been held liable,* and others where there has been deemed to 
have been no negligence at all, on the part of the employer. Each 


722, 789.) 
12 The year of the enactment of the Law Reform (Contributory Negligence) Act. 
13 6.9. Stapley v. Gypsum Mines Lid. [1958] A.O. 668; I.C.I. Ltd. v. Shatwoll 
[1965] A.O. 656. 


14 6.9. Crookall v. piekste drmatrong Ltd. 2 All E.R. 18; Clifford v. 
Gharles H. Chalon $ Son Lid. [1 TT A ER. Ta. 


15 e.g. Woods v. Durable Suites Ltd. 3 All E.R. 301; Qualoast (Wolver- 
hampton) Ltd. v. Haynes [1050] 2 P.R. 88. 
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case has to be decided on its own facts: inter alia the status of the 
worker, and the availability of suitable protective equipment, have 
to be taken into account. In the words of Lord Radcliffe: 


. . . though indeed there may be cases in which an employer 
fe not discharge his aya care towards his workmen merely 
by providing an article of safety a a asa the courts should 
be circumspect in filling out that duty with the much vaguer 
ee of couraging, age or instructing workmen, or 


a particular workman... . ‘An experienced workman dealing 
with a familiar or obvious risk may not reasonably need the 
same precautions as an in ienced man who is likely to be 
more receptive of advice or onition.’’ 1* 


Whether the employer is liable for accidents arising, as the 
result of violation of safety measures, which have been prescribed 
` by statute, or by regulations made under protective legislation, 
depends upon a precise analysis of the particular rule which has 
been broken. He will be liable, if the duty is placed upon him, 
and he is in breach of it, having regard to its exact wording.’" 
He may, however, escape liability if the duty of observing the law 
rests upon the injured worker personally,?* or if the fault was that 
of the plaintiff worker, and there was no fault on the part of the 
employer which went beyond, and was independent of, the plaintiff’s 
own fault,” in circumstances in which the performance of the 
statutory duty had been properly, and reasonably, assigned to 
the worker.*° 

Analysis of industrial injury cases shows, therefore, that the 
worker’s failure to employ protective equipment may, upon occasion, 
exonerate the employer from all liability since, im industrial 
accidents, the failure to use safety devices normally goes to the 
causation of the accident, rather than to the extent of the injury, 
so that the careful worker might have avoided the accident. How- 
ever, now it has been shown that failure to use protective equipment 
may be contributory negligence, when the failure goes to the extent, 
as opposed to the cause, of the injury, there seems no reason, in 
principle, why, in appropriate circumstances, a workman might not 
(like a road user) be penalised in damages, if it appeared that using 
the safety equipment would have mimimised, but not avoided, 
the injury he suffered. 

It would be interesting to learn what decision a court would 
arrive at if a workman were to suffer injury by reason of a fellow- 
worker negligently dropping a brick on his head, assuming that, 


16 Qualoast (Wolverhampton) Lid. v. Haynes [1050] 2 All B.R. 88, 40. 

17 6.9. if he has failed to ‘‘ provide’ safety equipmem: Finch v. Telegraph 
Construction and Maintenance Co. Ltd. [1049] 1 All B.R. 452. 

18 I.O.I. Ltd. v. Shatwell [1965] A.O. 656. 

10 Gmty V. Belmont Building Supplies Ltd. [1950] 1 All B.R. 414. 

20 Manwarmng v. Billington [1052] 9 All E.R. 747. 
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at the time he sustained his injury, the workman was walking across 
a building site, keeping a proper look-out, but failing to wear a 
safety helmet. 

Brenps BaBeert. 


REDUNDANCY AND Busmrss TRANSFERS 


Srction 18 of and Schedule 1 to the Redundancy Payments Act 
1965 and paragraph 10 of Schedule 1 to the Contracts of Employ- 
ment Act 1968 seek to preserve employees’ rights to redundancy 
pay which might otherwise appear to be endangered by changes in 
the management of the enterprise. Thus Schedule 1 to the 1968 Act 
provides that there is continuity of employment where “ a trade or 
business . . . is transferred,” or where a company is nationalised, 
or if upon the employer’s death his personal representatives or 
trustees take over, or upon a change of partners in a firm. Such 
changes at boardroom level have in themselves only a notional effect 
upon individual employees’ contracts of employment, and indeed 
the purport of section 18 is that a worker forfeits his rights to 
redundancy pay if he unreasonably refuses the new owner’s offer to 
re-employ him. The mere fact that there is a new owner is not a 
good reason for refusing the offer. 

In practice most of the problems as to continuity have arisen out 
of sales and take-overs. When these occur employees’ accrued 
rights are, as indicated, only preserved if “ the business ” is trans- 
ferred. But what constitutes a business and what part or parts of 
it must be transferred for these purposes? For employees involved 
in take-over this is clearly a very important question. It is also one 
which has frequently occupied both tribunals and higher courts, 
and, most recently, the Court of Appeal in Woodhouse v. Peter 
Brotherhood Ltd. 

The Act defines a business as ‘‘ any activity carried on by a body 
of persons,” ? which is wide enough in all conscience. Tribunals and 
courts have in the past, however, had the greatest difficulty in inter- 
preting the transfer provision in such a way as to protect employees 
against boardroom changes—which, it could fairly be argued, is the 
obvious purpose of the Act. The tribunals have decided on the one 
hand that continuity of employment is only preserved if the 
premises, machinery, firm’s name, goodwill, current contracts, assets 
and liabilities are all transferred.* And on the other hand they have 
also decided that premises alone (at least with a circular to retain 


1 [1072] 1 All E.R. 1047 (N.I.B.C.); [1979] 8 W.L.R. 215; [1972] 8 All H.R. 
ti The Times, May 0, 1078 (0.A.). 

24, 1). 

3 MoKinney v. MoCeig, Poisley 4 Melville (1066) 1 K.I.R. 106; Austin v. 
Clemence (1966) 1 K.I.R. 870; Rowlatt vy. Budden d Harris (1966) 1 K.I.R. 
112; Bonser v. Patera (1967) 9 K.I.R. 28. 
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customers) * or premises plus machinery ° (unless taken over by a 
licensee),° or perhaps even a contract not involving premises at all, 
might suffice to preserve continuity." Neither goodwill nor liabilities 
need always be expressly transferred." A sale of accounts might 
transfer a business,” though a transfer of all share ownership might 
not.2° An employee who moved from a business to a part of that 
business might break his service,“ or again he might not. Where 
a liquidator took over, continuity was lost,’* though it might be 
preserved if the liquidation were voluntary. 

Faced with these jurisprudential achievements, the courts them- 
selves tended towards a more pragmatic approach. In Kenmir v. 
Frizzell 18 Widgery J., as he then was, said the question was one of 
“ substance rather than form ” and suggested that the ‘‘ vital con- 
sideration ° was whether the buyer took “a going concern, the 
activities of which he could carry on without interruption.” The 
presence or absence of a goodwill term could clearly not be con- 
clusive, since in all cases accrued rights would then be lost ‘‘ unless 
the transfer included a formal and empty phrase purporting to 
include goodwill.” Salmon L.J. likewise observed in Lloyd v. 
Brassey 4 that “ Everything depends on a broad view of all the 
circumstances of a particular case.” On the face of it these dicta 
should have enabled tribunals and courts to take the prescribed 
broad view and decide simply whether a going concern had been 
transferred, but this is not what has happened. 

The tribunals’ whole “ line by line ” approach has been com- 
pletely vindicated by two important decisions. The first is that of 
the Northern Ireland Court of Appeal in Marks v. Wellman.1" The 
facts were that Fairbairns, a light engineering firm, contracted to 
sell its premises and most of its machinery to Wellmans, a medium 
engineering concern. To ensure that what the contract called a 
“ productive unit ” or ‘* complete working unit °’ was handed over, 
Wellmans offered re-engagement on the same terms to all Fairbairns’ 


4 MacDonald v. Bell (1066) 1 K.LR. 784. 
5 Anderson v. Winter d Sons (1068) 1 K.I.R. 257; Tucker v. Cow (1967) 2 K.LR. 
806 


6 aey v. Mo0eg, supra; Bumstead v. John L. Oars Lid. (1988) 2 K.I.R. 
1 
T Pehia v. Acheni Facilties Semmes (1066) 1 KLI.B. 864. . kloy 
8 Douglas v. Morohants Facilitiss ow) Ltd., supra; Luokley v. Hoo 
a Beka vues 17; Tucker v. Cox, supra. prey 
supra. 
10 Cameron v. Fenlayson (1067) 2 K.I.R. 82. 
11 Curtis v. Collet, supra; Batley v. Riokett (1066) 1 K.LR. 785; Meadows v. 
J. Stanbury Ltd. (1070) 8 K.LB. 688. 
12 Anderson v. Wenter, supra. 
13 Golding v. Fire, Auto and Marine Insurance Co. (1060) 5 K.I.R. 852. 
14 Bennet v. Thompson [1966] LT.R. 178; Ferguson v. Telford (1967) 2 K.LR. 


18 (1968) 4 K.I.B. 240, 245. 
10 [1969] 2 Q.B. 98, 106; 5 K.I.R. 998, 300. 
11 [1970] N.L 288. 
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employees. The appellant accepted and for some time did exactly 
the same work for exactly the same customers as before. When he 
became redundant he claimed payment for the two periods of 
employment, but the court upheld the tribunal’s decision that he was 
only entitled to payment in respect of his service with Wellmans. 
Lord MacDermott C.J. attached much importance to the fact that 
certain machinery was not sold and that ‘‘ Goodwill is never men- 
tioned, competition by the vendors is not precluded and customers 
and business debts are left out of account.’ 18 He concluded that 
whatever else a going concern or productive unit might encompass, 
it was essential that the new product ‘‘ pertained to the former 
business.” 1° Since a medium engineering firm did not make 
precisely the same things as a light engineering firm, no business 
could have been transferred. 

This brings us to the case with which we are primarily concerned, 
Woodhouse v. Peter Brotherhood Ltd. The facts were very similar 
to those in Marks. They were that a firm called Crossley Bros. 
owned and occupied a factory at Sandiacre in Derbyshire where they 
made large diesel engines. In August 1965 they sold the factory and 
much of its plant to the respondents, Peter Brotherhood Ltd., and 
moved their business to Manchester. The respondents bought the 
premises to make spinning machines, compressors and turbines, but 
in the contract of sale undertook first to complete and transfer to 
Crossleys some unfinished engines left with them, using for this 
purpose certain of Crossleys’ plant which was not in the sale. The 
respondents invited all Crossleys’ employees to stay on for this job 
and the new business, telling them that their pay and conditions of 
work would be the same as before if not better and that “ all the 
service they had at the works ’? would count towards the respon- 
dents’ sick pay scheme and their retirement pensions. The appellant 
Woodhouse was among those who transferred their allegiance to the 
new employers. They were employed on exactly the same work 
that they had been doing, and only after several months began on 
new work for the respondents’ business. In 1971 the appellant was 
made redundant. He claimed payment covering his whole twenty 
years of service with both the respondents and Croasleys. 

The industrial tribunal observed that the goodwill or business 
name had not been sold or transferred, that there was no restriction 
on competition by Crossleys who were able to resume work in 
Manchester immediately, and no transfer of customers or of 
contractual rights or liabilities. This meant in the tribunal’s view 
that there was only a sale of assets and not a transfer of a business 
and they therefore rejected the appellant’s claim. 

On appeal, the National Industrial Relations Court reversed the 
tribunal’s decision and ordered that payment for twenty years’ 
be assessed. The N.I.R.C.’s judgment, in contrast to that 


18 At p. 252. 19 At p. 252. 
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in Marks, was based expressly on the policy of the Act and 
on the essence of the transaction. As to policy, Sir John 
Donaldson P. said: ‘In our judgment it is of first importance to 
remember the context in which paragraph 10 (2) of the code falls to 
be construed. ... In this context there is no reason why an 
employee should be concerned with, and still leas prejudiced by, 
changes in the ownership of the business in which he works... . 
In each case the change is or may be crucial to the employer, but to 
the employee it is or is likely to be immaterial.” Then as to the 
fundamental purpose and result of the sale, the President explained : 
‘* The sub-paragraph is not concerned with a sale of buildings or 
stock-in-trade or both. It is concerned with the transfer of 
ownership . . . im the sense of a sale of the whole working 
environment [italics supplied]. This includes not only the place 
where the employee works, but the machine or bench at which 
he works and the sort of work he does there. If the failure to 
include goodwill in the sale has the effect of changing this 
environment, there has been no transfer of a business. Rather 
the old busmess has been dismembered and a new business 
created, a fact which will at once be apparent to and affect the 
employees. [But here] the changes amounted to no more than 
the evolutionary changes which take place in the life of any 
business without creating say mak in the continuity of the 
life of that business. Even w the manufacture of the heavy 
diesel engines has been completed, they still worked on the same 
machines and did similar types of work. Previous service would 
count towards their entitlements in connection with pensions, 
holidays and sickness benefits. There was no material change m 
the labour force. Friends continued to work together and so 
did enemies. The consolations and irritations of daily lite at 
work remained the same.” 3° 

With this convincing insight into the realities of the transaction 
and the purposes of the law, Sir John had little difficulty in deciding 
that ‘‘ the business ’’ could not be equated with and confined to the 
particular work done by Crossleys. It was “‘the production activity 
carried on and the production unit ” ** as a whole (italics supplied) 
with which the Act was concerned, and both of these had 
undoubtedly been transferred to the respondents. 

This eminently sensible and straightforward ruling, which could 
finally have resolved the vexed question of redundancy rights on 
takeover, was then reversed by the Court of Appeal, which unani- 
mously endorsed the reasoning in Marks v. Wellman. Lord 
M.R. agreed that ‘‘ Although there was a broad change in the 
products of the factory, so far as the men were concerned there was 
little change. . . . The work was much the same as before but the 
goods produced were different.” But “‘ So far as the legal docu- 


9 [1973] 1 AN E.R. at 1061, 1082, 
t p. 1058. 


Gepr. 1972 NOTES OF CASES 588 


ments are concerned, Crossleys only transferred the physical assets: 
the land and buildings, the plant and equipment. They did not 
sell their goodwill, nor did they enter into any restrictive covenants. 
They did not assign their book debts or work in progress. They 
simply went to Manchester and carried on their business there.” 
These facts were in Lord Denning’s view crucial, since “‘ The ques- 
tion is: Was there a ‘ transfer ’ of the ‘ business ’ or only a transfer 
of the ‘ physical assets °? . . . If anyone had asked before August 
1965 ‘ What business is being carried on at the factory at Sandi- 
acre?’ his answer would have been ‘ The manufacture of diesel 
engines.’ In January 1966 the answer to the same question would 
have been ‘ The manufacture of spinning machines and turbines.’ 
H he had been asked ‘ Is it the same business? ’ his answer would 
have been ‘ No’.”’ 

With the greatest respect to the Court and to Lord Denning in 
particular, this seems a very unfortunate decision. If the crucial 
question is indeed the distinction between a business and its physical 
assets, and this question can only be resolved by reference to the 
presence or absence of goodwill and the particular type of goods 
produced, and the like, then those employees’ rights which it was 
the whole object of the Act to provide and protect will vary infinitely 
and fortuitously with the terms of the takeover—and their subse- 
quent legal interpretation. The earlier cases mentioned show the 
speculative and obscure results of such reasoning. But even if the 
nature of the business before and after the sale is all-important, it is 
submitted that the N.I.R.C.’s decision is nonetheless to be preferred. 

We have noted for example the courts’ agreement that a business 
may be described as a ‘* going concern,” and that transfer of a going 
concern preserves continuity of employment.*2 This definition was 
adopted also in Marks v. Wellman and by Roskill L.J. in Wood- 
house. That being so, one could hardly find more convincing proat 
that a going concern was in fact transferred than the original owner’s 
express promise in Marks to hand over a “‘ complete working unit,” 
with premises, equipment and employees as one job lot, or in the 
parties’. almost identical arrangements and intent in Woodhouse v. 
Brotherhood. How can it then be necessary to compare the products 
before and after sale ? In both Marks and Woodhouse the various 
companies’ activities could all have been equally accurately described 
as “ engineering,” without further inquiry as to whether it was light 
or medium or for diesel engines or turbines. It was only because of 
this basic identity of interest in engineering that the parties made 
their contracts in the first place. If this broader classification had 
been adopted, the question “ Was a going concern transferred? ” 
must have been answered in the affirmative, and all the ensuing 
difficulties avoided. 

Lord Denning was satisfied that ‘‘ by and large the Act works 


32 Kener v. Frissel, supra; H. A. Renoonle Lid. v. Hunt [1967] 3 LT.R. 475. 
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fairly,” in that the employee could claim a redundancy payment 
from the original employer if no business were transferred (though 
in this case the take-over was before the Act came into force), or 
otherwise claim from the new owner according to his length of 
service with him. Whether this is what would happen im practice 
is nothing if not debatable. When an employee learns that his com- 
pany is to be taken over and that he is invited to continue at the 
same work under the new owner, he is hardly likely either to be told 
the exact terms of the sale, or to care one way or the other. Essen- 
tially the transaction takes place above his head, and all he is con- 
cerned to know is that his security and conditions of employment are 
unaffected. Once satisfied on this score there is no clear reason why 
he should ask if goodwill or book debts have been transferred, and 
questionable also what reply he would receive if he did. But if 
these are to be the appropriate indicia of the transfer of a business, 
then the practical consequences are as follows. First, the employee 
would need legal advice as to the terms, purpose and likely effect 
of the takeover.* If then assured that the business was transferred, 
he would no doubt wish to remain at work, since if he left he would 
forfeit his redundancy pay under section 18 of the Act. If, however, 
he were advised that the result of the transaction was not to transfer 
the business, he would be free to leave at the time of the takeover 
and claim redundancy pay. The incentive to do this would be that 
it he stayed on he would lose all rights accrued up to that time. 
But to leave at that pomt would nonetheless be a most extraordinary 
response, since ew hypothesi he has just been promised continuance 
of his employment on exactly the same terms as before, and presum- 
ably he has no particular wish to deprive himself unnecessarily of 
his livelihood. He might of course be re-engaged, but would then 
have to requalifty for redundancy benefits. Í 

In short, justice and convenience alike appear fully to confirm 
the judgment of the National Industrial Relations Court. 


Micoar, WHINCUP. 


COMMON SENSE FOR THE Common Man 


ExeuisH law shows a decided preference that everyone should fight 
his own battles. In so far as it has taken notice that some of us 
are not good warriors and may need help in our battles, it has 
merely recognised a right to legal professional help. In many cases 
this is to overplay one’s hand, particularly where the battle has 
been occasioned by a failure of a public official in the discharge of 
his duties. To resort to a solicitor brings with it a threat, however 
veiled or distant, that legal proceedings might ensue, whereas 


23 Bee Grunfeld, The Law of Redundancy, p. 196. 
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redress is more likely to be forthcoming if an administrative failing 
is not treated as a potentially justiciable issue. In these cases a well- 
phrased request for a reconsideration, or the intervention of a more 
seasoned campaigner, may be better calculated to lead to a satisfac- 
tory solution. But the law does not encourage such intervention be- 
cause it denies to the “ champion ” of the complainant any defence 
that the latter might have in an action arising out of the dispute 
brought by the person complained against.1 The law of libel affords 
an illustration. The complaint may well contain defamatory state- 
ments, if an action is founded on them the complainant would 
probably have the defence of qualified privilege, not so his champion 
who helped him frame his complaint or intervened on his behalf. 
This is because the law regarded such help as officious intermeddling 
and qualified privilege stopped short of protecting it.* However, 
Beach v. Freeson* shows that a different view of the champion’s 
position is possible. 

The plaintiffs were solicitors and one of their clients was 
aggrieved at the way they had handled his affairs and complained to 
the Law Society. The defendant lent his weight to the complaint 
by also writing to the Law Society about the matter, and by forward- 
ing a copy of his letter to the Lord Chancellor. The plaintiffs 
considered the complaint to be without substance and brought an 
action for defamation to which the defendant pleaded qualified 
privilege. Geoffrey Lane J. held that both publications were made 
on privileged occasions. This decision was no doubt helped by 
the fact that the defendant was the client’s M.P., who had received 
other complaints about the plaintiffs: “ It will be a sad day when 
a Member of Parliament has to look over his shoulder before 
ventilating, to the proper authority, criticisms about the work of 


* This problem does not arise with profesional help as the solicitor, etc. is 
tros as the alter ego of the complainant. Non-professional helpers might 
previously have been caught by the tori of maintenance. 
2 Beo Annual Survey of English Law for 1929, at p. 124, founded on some words 
of Scrutton L.J. in Watt v. Long [1980] 1 K.B. at p. 151. 
[1972] 1 Q.B. 14; [1971] 2 W.L.R. 805; [1971] 9 All B.R. 854. 
R. v. Rule [1087] 2 K.B. 875 held that a letter from a constituent to an 
M.P. sompiaming about the conduct of a polioemiari and a J.P. was written 
on a privileged occasion, and Linooln v. Daniels [1982] 1 Q.B. 287 showed 
that complaints about the conduct of profeasional men in their ing sre on 
the same footing as those about lic officials. It was thus but a OTt atep 
to hold that the M.P. has a du to pass a complaint about a professi 
man to ihe appropriate body. The interest of the Law Society in receiving 
the complaint was beyond question. The plaintiffs contended, however, that 
as their client had complamed himself the defendant in on g so too had 
ed He 
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a public servant or a professional man who is holding himself out in 
practice which he honestly believes to merit investigation.” ° The 
judge clearly considered it reasonable for the defendant to help as 
he did: 
“|, . the private individual feels, increasingly, that he is at 
the mercy of huge, amorphous and unfeeling organisations who 
will pay no attention to his feeble cries unless they are amplified 
by someone in authority. The Member of Parliament in those 
circumstances is the obvious ally to whom to turn.” * 


If this principle holds good for complaints about a ‘‘ professional 
man in practice at the service of the public ” 7 it must be good for 
complaints about public officials, and indeed there seems no good 
reason why it should not extend to commercial organisations which 
are frequently huge, amorphous and unfeeling, and whose role in 
relation to the citizen is at least as dominating and important as 
that of the Government and professional men. So too there seems 
no good reason in principle why the category of ‘ champions ” 
should be restricted to M.P.s; they are merely persons whose role 
in this respect it is easy for the courts to protect. But using Geoffrey 
Lane J.’s reasoning, any other person to whom resort for help in 
the circumstances was reasonable and proper should merit similar 
protection. Newspapers,® Citizens’ Advice Bureaux, local coun- 
cillors, parents and J.P.s are obvious examples. Provided the 
champion acts honestly 1° in passing the complaint to the proper 


See a Le an a ene os 
6 Ibid. ab p. S11. 


8 Bee note 4. 
? A similar idea appears in The Law and the Press, a joint report by Justom 
and the Britiah of the International Press Institute which recom- 
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relation to the publication to the Lord Chancellor counsel for the defendant had 
agma that an occasion is privileged if the defendant “' genuinely, but 

enly, believes the recipiens has a duty or interest in the 
communication " (based on a dictum of Sorutton L.J. in Watt v. Longsdon 
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-A. in Phelps v. Komsloy 168 L.T. 18; see Goddard L.J. at 
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the Report from the Select Committee on Parliamentary Privilege (H.O. 84, 
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authority it need not, as in Beach v. Freeson, be part of a series 
of complaints which have come to the notice of the champion, for 
as Geoffrey Lane J. pointed out, the proper authority will want to 
know “‘ whether a complaint is an isolated incident of casual negli- 
gence or is part of a course of conduct likely to bring the profession 
[or the organisation] into disrepute if allowed to continue.” 1 
All matters of substance are material for that purpose. 

The decision is therefore to be welcomed as bringing some 
common sense to bear on a common problem. Its extension into 
other situations is clearly possible, and if treated with care could 
help both the citizen on the one hand by recognising a right to 
reasonable informal help in obtaining redress of grievances, and 
the official on the other by easing the administrative situation by 
removing complaints from the court arena. 


Perer SIs. 


STARE Decisis AND SCOTTISH JUDICIAL Decisions 


Apart from the fact that some Scottish judicial decisions which go 
on appeal to the House of Lords may create binding precedents for 
the English courts, the effect on English courts of certain Scottish 
judicial decisions in their own right appears to have received little 
or no attention this side of the border. Theory has it that generally 
Scottish judicial decisions are not binding on the English courts but 
have persuasive effect only.? But in actual practice, the weight of 
authority on this side of the border tends to suggest that certain 
Scottish judicial decisions, notably those concerned with the inter- 
pretation of statutes of common application on both sides of the 
border, are indeed binding on English courts. The recent decision 
of the English High Court in Secretary of State for Employment and 
Productivity v. Clarke Chapman and Co. Ltd.* strongly supports 
this. 

In that case, the court had to decide whether a site on which 
offices and other accommodation of a temporary character had been 


at pers. 98) where it is suggested that letters from M.P.s to Ministers 

shoal | Seeley absolute rae if the M.P. reasonably believes that the 
ona tion falls within the scope of the Minister's functions.) 
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12 Whether such extensions are likely is of course another question. The M.P./ 
constituant relationship is akin to the professional aa alien fiduciary rela- 
tionship and is easy to recognise for the outlined. However, extending 
this recognition to other relationshi d well be hampered by thinking 
ag DoGhG Henna (ieee e old tort of maintenance. 
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are . K. Allen, Law in the Making (6th ed., 1058), p. 261; BR. W. M. 
(8rd ed., 1670), pp. 87-88; E F. Slaw, "Lectures on 
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3 [1971] 2 All B.R. 798. 
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erected qualified as an establishment within the meaning of the 
Selective Employment Payments Act 1966, s. 1 (2), so as to entitle 
the respondent company to a refund of selective employment tax 
and premium. The company urged that in construing the section, 
the court was bound to take into account the position of the 
employer rather than that of the employee, since it was the activities 
of the former that attracted the tax and the refund. The company 
indeed relied on the authority of the unreported decision of the 
Scottish Court of Session in Lord Advocate v. Babcock & Wilcow 
(Operations) Ltd.* The same Scottish decision was accepted by the 
English High Court, whose decision in the Clarke Chapman case was 
delivered by Widgery L.J. (as he then was), and it was accordingly 
decided that the site qualified as an establishment for the purposes 
of the section under consideration. This was so decided in spite of 
the fact that Lard Widgery had expressed disagreement with certain 
aspects of the Scottish decision. Indeed Lord Widgery made it 
quite clear that “ this is a case, in my judgment, which comes 
within the well-settled practice whereby in revenue and taxation 
matters the courts of this country endeavour to keep m line with 
the courts of Scotland . . . and without condescending to technical 
questions whether we are bound by the decision or not, it is a case 
where, in accordance with the ordinary practice, we ought to 
follow... .” 

Two other English decisions cited in the Clarke Chapman case, 
in which the English courts felt themselves bound by some Scottish 
judicial decisions, call for consideration: Westward Television Lid. 
v. Hart * and J. B. Eastwood Ltd. v. Herrod (Valuation Officer).* 
In the Westward Television case, the English High Court and Court 
of Appeal, in construing section 842 of the Income Tax Act 1953, 
felt themselves bound to follow the interpretation put by the Scot- 
tish Court of Session on its forerunner, the Finance Act 1926, s. 88, 
in Inland Revenue v. Adamson." Indeed, reference was made in 
the English case to a statement made by Lord Evershed M.R. when 
the latter maintained that ‘‘ In the case of a revenue statute of this 
kind, I think it is the duty of this court, unless there are compelling 
reasons to the contrary, and while expressing such doubts as we 
feel we ought to do, to say that we follow the Scottish decision.’ è 

The Eastwood case turned on the interpretation of section 2 (2) 
of the Rating and Valuation (Apportionment) Act 1928 dealing 
with the question whether certain farmland buildings qualified as 
agricultural buildings for the purpose of rate-assessment. The 
English Court of Appeal refused to follow its own previous decision 


4 November 27, 1970. 

5 [1968] 8 All B.R. 91. 

€ [1968] 8 All E.R. 889. 

T (1982) 17 T.C. 679. 

8 Abbott v. Philbin (Inspector of Taxes) [1950] 8 All B.R. 590, 600-001. 
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in Thompson v. Milk Marketing Board °? on the grounds that that 
decision conflicted with the court’s previous decisions.?° Instead, 

the English court decided to follow the decision of a division of the 
Scottish Court of Session in the case of Deeside Pouliry Ltd. v. 
Aberdeenshire Assessor. Lord Denning M.R. pointed out that 
‘*, . . The words of the statute are the same for Scotland as for 
England. J consider it of great importance that the courts of 
England and Scotland should decide these cases the same way.” 1 

Though the English courts in the cases referred to were inclined 
to pay lip-service to the rule that technically they were not bound 
by the decisions of the Scottish courts, namely, those of the Scottish 
Court of Session and of a division of that same court, they did not 
hesitate to follow such decisions regardless of the fact that they in 
fact did not agree with some aspects of those decisions. Does this 
not make it highly desirable that the decisions of the Scottish courts 
should be directly brought within the ambit of the English doctrine 
of stare decisis? Surely, we ought to accept the fact that Scottish 
Judicial decisions concerned with the interpretation of statutes are ap- 
plicable on both sides of the border without resorting to the unneces- 
sary smokescreen which is made to separate binding from persuasive 
decisions within the English doctrine of binding judicial precedent. 
Obviously, the usual devices built mto the English doctrme of stare 
decisis, such as the use of the principle of per incuriam, distinguish- 
ing, treating certain decisions as obiter, explaining and the like, 
could be resorted to by the English courts to refuse to follow some 
Scottish Judicial decisions in appropriate cases, just in the same way 
as the English courts may reject decisions of some courts within the 
English judicial hierarchy. This would seem to give force to Lord 
Evershed’s suggestion that the English courts should in practice be 
bound to follow the decisions of the Scottish courts dealing with 
statutory interpretation ‘‘ unless there were compelling reasons to 
the contrary.” 

It should be emphasised that only the decisions of the Scottish 
Court of Seasion concerning the interpretation of statutes of common 
application on both sides of the border should be binding on the 
English courts. Since the Court of Appeal is, for all practical pur- 
poses, the counterpart of the Scottish Court of Session, it would not 
seem amiss to suggest that the decisions of the latter (including 
those of any of its divisions) 3 should bind the English Court of 
Appeal, especially the Civil Division of that court. It should then 
follow logically that all English courts with civil jurisdiction below 


] 2 All B.R. 844. 
10 Gilmore v. Baker-Oarr [1962] 8 All E.R. 280 and Geary v. Les [1988] 
B.A. 281. 
11-1968 B.L.T. 110. 
12 (1068 DALER: 889, 398. 
Statistics, compiled by the Scottish Home and Health Dept. 
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the level of the Court of Appeal should be equally bound to follow 
such decisions. Though one would not presume to know the 
practice on the other side of the border, it should not be difficult for 
the Scottish Court of Session and all other courts with civil 
jurisdiction below that court to follow a similar practice. 


J. K. BENTL. 


Res Grstar anD Hearsay EVIDENCE 


ALTHOUGH res gestae as a description of statements reported in evi- 
dence by a person other than the declarant has been denigrated as a 
vague and unhelpful designation, much thought has been expended 
on the devising of different schemes of subdivision of the statements 
so received." Such schemes have suggested distinguishing between, 
inter alia, categories such as excited utterances (e.g. Thompson v. 
Trevanion *), statements of mental or physical condition (e.g. 
Aveson v. Kinnaird *) and verbal parts of relevant acts (e.g. Homes 
v. Newman °). 

In Teper v. R.° the Judicial Committee of the Privy Council 
showed itself reluctant to accept these as separate categories of 
admissibility. Lord Normand there described res gestae admissi- 
bility at ‘ resting ultimately on two propositions, that human utter- 
ance is both a fact and a means of communication, and that human 
action may be so Interwoven with words that the significance of the 
action cannot be understood without the correlative words,” and he 
concluded that the principle essentially was that the words should 
be, ‘* if not absolutely contemporaneous with the action or event, at 
least so clearly associated with it, in time, place and circumstances, 
that they are part of the thing being done.” 1! The explanation thus 
attempts to combine rather than separate the three categories 
mentioned above, and demands near-contemporaneity as a requisite 
for reception in all of them. 

In the recent case of Ratten v. R.,* the Judicial Committee has 
persisted in its reluctance to recognise the subdivisions of reg gestae 
which are so familiar in the academic writings. The prisoner, who 
had been convicted by the Supreme Court of Victoria for the murder 
of his wife at their home, had raised the defence of accident, alleging 
that his gun had gone off whilst he was cleaning it. A telephone 


1 Per Lord Tomlin in Homes v. Newman [1081] 2 Oh. 112, 120. 


26.9, B. M. Morgan (1029) 81 Yale L.J. 989; Julius Stone (1089) 55 L.Q.R. 
66; G. D. Nokes (1954) 70 L.Q.R. 870; R. N. Gooderson [1086] 0.L.J. 190; 
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operator from the local exchange testified that five minutes before 
the shooting a woman had come on the line from the accused’s home 
and said in a tearful, hysterical voice, ‘“ Get me the police, please,” 
but had thereafter hung up. The Privy Council held the evidence 
to have been properly received as not being hearsay. The reasons 
given for the ruling deserve examination. 

It has been disputed whether statements of physical or mental 
condition are hearsay or original evidence.” Lord Wilberforce stated 
that the relevance of the telephonist’s evidence was “as possibly 
showing (if the jury thought fit to draw the inference) that the 

woman was at this time in a state of emotion or fear ” 10 
and he cited Aveson v. Kinnaird. This looks like a ruling that 
statements of mental state are not hearsay, which is no doubt the 
better view—although, incidentally, it is contrary to that taken by 
the High Court of Australia in Ramsey v. Watson. ® But Lord 
Wilberforce goes on without a break to add that the facts “ were 
relevant and necessary evidence in order to explain and complete the 
fact of the call being made.” This is the Verbal Parts of a Relevant 
Act doctrine, again not hearsay, the relevant act being the fact that 
a telephone call was made from the house shortly before the shoot- 
ing. While it is clear that the evidence was properly receivable 
under either category, and that both should be regarded as compris- 
ing not hearsay but original evidence, there seams to be no utility in 
regarding them as either identical or interchangeable; it is not hard 
to conceive of statements of mental state entirely unaccompanied 
by an act, relevant or irrelevant. i 

Even more confusing is the fact that the Judicial Committee 
apparently regarded the two categories of statements as not falling 
under the description res gestae at all,.* although they have been 
traditionally so subsumed by the writers on the subject. Lord 
Wilberforce would, he indicated, confine the expression res gestae to 
(i) the events themselves, ‘‘ what was happening ”; (ii) spoken 
words which are themselves the relevant facts; and (iti) “‘ a hearsay 
statement . . . made either by the victim of an attack or by a 
bystander—indicating directly or indirectly the identity of the 
attacker.” 14 This last is the category usually called “ excited 
utterances °” or “ spontaneous exclamations.” (Professor Cross 
has expressed doubt as to whether on the authorities these declara- 


° The conflicting views are summarised by B. W. Baker, The Hearsay Rule 
(1980), p. 127 et seq. 

10 [1971] 8 W.L.B. 980, 984. 

11 (1805) 6 Hast 188. 

12 (1061) 106 O.L.R. 642. 

13 Ib is worth noting in this connection that Stone in his classic analysis of res 
gestae in (1089) L.Q.R. 66 regards the term as properly covering a verbal 


14 [1971] 8 W.L.B. 990, 935. 
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tions are hearsay,!® but prefers the affirmative view now upheld.) 
Ratten is consistent with Teper’s broad principle quoted above, 
although that principle would also have covered statements of men- 
tal condition, and verbal parts of an Act. However, more 
significant are the respects in which Ratten has departed from it. 

In Teper, the accused, charged with defrauding the insurers of 
his wife’s business, was alleged to have started the fire in the busi- 
ness himself. Evidence was excluded that a bystander was heard to 
shout, “ Your place burning and you going away from the fire |” 
twenty-six minutes after the fire started and a furlong away. The 
reason given was that the words were not sufficiently closely associ- 
ated in time and place with the central event, the starting of the 
fire; and also because they were relevant to identity only. The 
ruling on the identity aspect has been criticised,** and although the 
point did not arise in Ratten the formulation there adopted indicates 
disagreement with Teper in this respect. On the other aspect, the 
authorities on the subject of what is a sufficiently close association 
between statement and event have been conflicting. On the one 
hand is the flexible approach exemplified by R. v. Foster," and 
Starke J. in the Australian High Court in Adelaide Chemical and 
Fertiliser Co. Ltd. v. Carlyle 18 is to similar effect. On the other 
hand there is the exact contemporaneity approach, embodied in R. 
v. Bedingfield and expressed also by Dixon J. in Adelaide Chemi- 
cal.?° Both Foster and Bedingfield were cited with approval by the 
House of Lords in R. v. Christie, an anomaly which Cross ex- 
plains *! by saying that contemporaneity being a matter of degree, 
it is not surprising that different judges should take different views 
of it. It was for this very reason of uncertainty that the Privy 
Council in Ratten dispensed entirely with the test of contempora- 
neity. In its place they put a test of ‘ spontaneity and involve- 
ment.” Bedingfield’s case was disapproved,™ Lord Wilberforce 
commenting that the approval given to it in Christie “ was for the 
principle, for there could hardly be a case where the words uttered 
carried more clearly the mark of spontaneity and intense 
involvement.”’ 

It is now clear that what has to be established is “‘ the involve- 
ment of the speaker in the pressure of the drama or the concatena- 
tion of events leading up to the crisis.” It is apparently immaterial 


15 Cross on Hoidence (8rd ed., 1967), p. 487. 

16 Bee Nokes (1954) 70 L.Q.R. 870, sh, note TL. Tee maling Tepe one 
t was followed in Sparks v. R. [1064] A.O. %84 (P.d.). ` 

17 (1884) 6 Car. & P. S25. 

18 Ri y O.L.B. 514, 526—527. Compare Daviss v. Fortior Ltd. [1059] 1 

19 (1879) 14 (0) 

20 (1040) 64 O.L.R. 514, 588. 

21 [1914] A.C. 545, 556, 588. 

22 Oross, op. oit., p. 466. 

23 [1971] 8 W.L.R. 030, 984. 
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whether the speaker is an absorbed participant or a fascinated 
bystander (as in Teper ?), as long as the statement was not made 
“ by way of narration of a detached prior event so that the speaker 
was so disengaged from it as to be able to construct or adapt his 
account,” and the statement itself may be referred to to determine 
this. Spontaneity alone may not be sufficient, for the language 
used seems to require that there be some exciting event acting on the 
speaker—a ‘‘ drama,” “climax ” or “ crisis.” If this colourtul 
language (going even further than Wigmore’s view which has been 
so influential in the United States ™) is literally what is intended, it 
may be questioned whether the new test will be any more certain 
than the old. Different judges would seem no less likely to differ on 
the question whether an event constitutes a drama or crisis than 
they were on the issue of what is “ part of ” a transaction. Nokes’s 
view * that where there is spontaneity no degree of excitement, even 
in the participants, is required would have been the most sensible 
compromise. 


JEAN CAMPBELL. 


DEFENCE AGAINST UNLAWFUL EXECUTIVE Acts 


Devlin v. Armsirong,! while decided on narrow grounds, touched 
upon wider issues of considerable importance. Indeed, on the 
assumptions concerning the facts which the court made, but to 
which it seems never to have fully committed itself, it was inevitable 
that it should do so. The appellant was charged and convicted of 
four offences of riotous behaviour and incitement to riotous 
behaviour in the Bogside area of Londonderry on August 18, 1969, 
and sentenced to six months’ imprisonment. Her defence was that 
she honestly believed on reasonable grounds that the police would, 
if they entered the Bogside, act unlawfully by injuring the people 
of the Bogside and damaging their property. The court on appeal 
was content to decide the case on the assumption that the appellant 
did honestly and reasonably believe that the police were about to 
act unlawfully. This assumption was appropriate to raise issues of 
great importance. There is much authority dealing with the right 
of the individual to use force against unlawful police activity.? 
This case raises broad issues of individual and collective defence 


M Wigmore on Evidence (8rd ed., 1940), Vol. YI pa: 1750, says there must be 
‘an occurrence startling enough to produce the nervous excitement which 
would render the utterance taneous and ing.” 

25 (1964) 70 L.Q.R. 870, 879. Ít is conceded that the case he cites in rt, 
M rewery Co. Ltd. v. Coombs (1900) 88 L.T. 847, is perhaps 
better regarded as an illustration of the Verbal Parts of a Relevant Act 
doctrine. 

1 [1971] N.I. 18. 

2 Christia v. Leaohinsky [1047] A.C. 579; Kenlin v. Gardiner 967] 2 W.L.R. 
129; Donnelly v. Jaokman [1970] 1 W.L.R. 862; and a by Mr. J. M. 
Evans at (1070) 88 M.L.R. 788 and see [1970] A.8.0.L. 170. f 
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against unlawful action which the defender(s) believes honestly but 
wrongly, is about to be directed by the police against him or them. 
It is to these aspects of the case alone that this note is directed.’ 

(a) Self-Defence. Lord Macdermott C.J. assumed throughout 
that the sole defence open to the appellant was self-defence. His 
Lordship drew a distinction between the common law right of self- 
defence and the statutory right under section 8 of the Criminal Law 
Act to use such force as is reasonable in the circumstances in the 
prevention of crime.* It is not clear why the court restricted the 
appellant to the former defence. There were clear reasons why the 
statutory defence could not apply. Firat, the appellant’s actions 
were not, the court found, in pith and substance directed towards 
the prevention of unlawful actions by the police.’ Secondly, even 
if they were, they were unreasonable in the light of the situation of 
danger which the appellant could reasonably foresee. Petrol bomb- 
ing was an unwarranted and unlawful reaction in the circumstances. 
These two grounds would, however, be fatal to either defence. Two 
possible restrictions to the application of section 8 of the Criminal 
Law Act remain, The first is that before a person can invoke the 
“ prevention of crime ” limb of the section, he must act with the 
object of terminating crime. On this view it would not be enough 
that a person intends to intervene in a fight to rescue another, for 
example. He would, in order to rely on the statute, have to cast 
himself in a constabulary role. His conscious object would have to 
be to maintain the Queen’s peace. This is a construction which is 
hinted at in R. v. McInnes which, however, was not before the 
court. If this sort of distinction is to be taken by the courts then it 
is imperative that technical distinctions between the offences should 
be eroded and not reiterated. But Devlin v. Seon, as will be 
seen, sanctions no such erosion. 

There is another possible reason why the court dealt with self- 
defence rather than the statutory defence. The court may have 
assumed that as the police were acting lawfully there was no crime 
which the appellant could have intervened to prevent. If this were 
s0, it would mean that the justification afforded by section 8 of the 
Criminal Law Act could only be established where a critne was 
actually being committed. This would make justification a matter 
of chance. It would also in this respect render the section narrower 
than the old common law rule which, allowing scope for a reasonable 
mistake, enabled a person to be acquitted of assaulting a constable 
in the execution of his duty where the assailant intervened in order, 


3 Thus no account is taken of the canous manner in which the court dealt with 

basio issues of mens rea, which form the ratio of the case, or of evidentiary 
ints raised in the cass. 
ruminal Law Act 1967 (N.L), and see also Criminal Lew Act 1967, s. 3. 

5 It is difficult to reconcile this with the assumption that the a ant honestly 
and reasonably believed that the police were likely to act awfully. It is 
however a ground chosen by the oourt. 

+ [1971] B E.R. 205 and see the ariticism in [1971] Crim.L.R. ab p. 658. 
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as he thought, to prevent an imminent injury.” It seems probable 
that the court did not intend to deny an office to reasonable mistake 
since the contrast which it draws between self-defence and the use of 
force in the prevention of crime is based on R. v. Duffy,* where the 
distinction rests on neous and not intent. Lord Macdermott’s 
reasoning is certainly obscure on these points, but it seems unlikely 
that section 8 was intended to deny any office to reasonable mistake 
and the position is probably still what it was in the rescue cases at 
common law. 

(b) Nexus. One distinction between self-defence at common law 
and the statutory defence under section 8 is said to be that nemus is 
required in the former but not the latter case. On this view where 
the statute applies, a person intervening to prevent a crime need 
not show a special relationship between the person whom he protects 
by his mtervention and himself. Where the statute does not apply 
because the intervenant is not preventing a crime, perhaps in cases 
where the victim is assailed by a swarm of automata, or the inter- 
venant’s conscious object is not the prevention of crime, the 
intervenant, it is said, must show a neous in the form of a special 
relationship between himself and the victim. 

It is questionable whether there is today, any such requirement 
of neous. In R. v. Duffy the court viewed the matter with some 
scepticism. In no modern case, seemingly, has the need for such a 
relationship been insisted upon. In those modern cases where the 
court spoke of defensive actions as justified by a special relationship, 
such relationship was present and conceded.® In older cases the 
existence of such a relationship was readily assumed.!° In any 
event the distinction between the justifications of intervention to 
stop a felony, and self-defence, was not historically clearly drawn. 
It is difficult to see why the defences should be distinguished by a 
neous requirement. The real contrast which ought to be drawn is 
between a person who intervenes in order to protect another or 
others and a person who simply joins in a fight for the sake of 
fighting.” 

(c) Collective defence. The appellant’s case was put not on self- 
defence alone, but on a right of collective defence arising out of 
some collective necessity. The court rejected the argument. Lord 
Macdermott C.J. states 1: 


“ It is one thing to act for the best in some case of extreme 
necessity, where the forces of law and order are absent or haye 


Vv. Dunham [1950] 1 D.L.R 
is held that such mistake will 
in ls 


T R. v. Marks [1981] Crim. L.R. 178, and 5 
408. i 
wal custody and in no 


ste 
In R. v. Fennell [1970] 8 All E.R. 315 it 
18 


a t immediate danger from violence. 
: pOT] Crim. .B. 5L 
° R. v. Rose (1884) 15 Oox 0.0. 540; R. v. Fennell [1970] 8 All B.R. %15. 
10 Tiokel v. Read (1778) Lofft 218; Leward v. Baseley ( ) 1 Ld.Raym. 62. 
11 Bee R. v. Duffy, supra., where the court took the point. 
12 [1971] N.I. 18, 85. 
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ceased to act in that capacity. It is quite another to fight 
and seek to capa a lentilly constituted constabulary 


acting as such in the ewecution of tts proper functions.” 


It is unclear cae office this leaves to mistake on the part of the 
appellant. It would be unjust to reject the defence, if it exists, if 
the appellant believed that the constabulary were about to act 
unlawfully and violently, provided that the other conditions bound- 
ing the defence are met. It would be cynical, in such a case to 
point to the authorities requiring the citizen to aid the police in 
putting down riota. Is there a defence of collective necessity, and 
if so, what are its elements? Not surprisingly, there is little English 
authority.“ Such a defence would most probably be asserted in 
cases of governmental breakdown or in cases where the executive 
could not or would not intervene to terminate or prevent an attack. 
The notion of necessity giving rights albeit of a muted character 
against the police is not unknown in common law systems. In R.v. 
Mahomed 1 persons whom the police sought to arrest under warrant 
were held not to commit the offence of resisting the police in the 
execution of their duty where they refused the police admission for 
a time, fearing that the police would not be able to safeguard them 
from a crowd which had followed the police to their house. 

It would however be wrong to allow the use of force either in 
self-defence or collective defence where there is an opportunity to 
have recourse to the public authorities. This limitation is obviously 
attractive in collective defence situations. It appears in the Indian 
Penal Code, for example, as a restriction upon the general right of 
private defence and is justified on the obvious grounds that self-help 
which can lead to situations of riot, should be restricted.*¢ In the 
instant case it would seem that the police were not out of control, 
that the executive government retained control over them, and that 
as the executive could be applied to, the appellant’s defence, quite 
apart from questions of intent, could not be made out. 

The court also touches upon the obligations of a leader in cir- 
cumstances where collective defences might be appropriate. A per- 
gon charged with mdtement makt do more than show that he or she 
apprehended danger." It must further be shown that the persons 
incited can reasonably be supposed to have entertained the same 
fears.1* This can be done inter alia by showing a history of conflict 


18 a.g. R. V. ( 50. & P. 25i. 
14 Rs v. Btration Liza) St.Tr. 1045, 1994, and Stephen, Digest of Criminal 


15 18 XD. D 

16 Indian Pens! Code, s. 99, and see Jairam Mahton v. K.-E. (1907) LL.B. 
B5 Oal. 108. See further Nelson's Indian Penal Code, vol. 1 (1970), pp. 416 
et seq., Ratanlal and Dirajlsl, The Law of Orimes, Xlss ed., 1988, p. 216. 

17 In a case of individual defence, tho defender's mistake should snfiice for 
the defence. It seems appropriate to insist on a farther hurdle in s case where 

a group of persons are incited. 

18 Tt is not urged that all those ed in the disturbance be shown to Intend 

defence only. It is a general understanding that should be demonstrated. 
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leading to a generally entertained fear of violent action against the 
would-be defenders in the circumstances. But, although there had 
been distrust of the police on the part of the inhabitants of the 
Bogside, the court concluded that it could not be said that those 
who engaged in riotous behaviour necessarily shared the appellants’ 
fears concerning possible conduct by the police if they entered the 
area. This sort of limitation to the defence seems appropriate. 
Simple demagoguery cannot be tolerated. It would be impermis- 
sibly dangerous were the courts to permit a plea of collective defence 
to be set up to charges such as these where the person charged can 
only say that he acted as he did because he believed the situation 
to be perilous. That is not enough. Such a person should be 
required to take steps to ensure, or to establish the existence of 
circumstances which ensure, that there is a reasonable degree of 
probability that those who resist with violence do so, at least for the 
most part, with a view to protecting the lives and property of 
themselves and their families. 
L. H. Leen. 


Toe MATRIMONIAL Hom=e—ANOTHER ROUND 


Tue battle between the House of Lords and the Court of Appeal on 
the law relating to the ownership of the matrimonial home has now 
become something of a three-cornered fight. Bagnall J. of the 
Family Division has now joined in, supporting the majority of their 
Lordships in Gisstng v. Gissing but in a way which might make 
some of them feel uneasy. 

The basic facts in Cowcher + were as follows. The parties were 
married in 1958 and have four children. In 1962 a house was bought 
in the husband’s name for £12,000. At the time of the purchase 
the wife had given the husband a total of £4,366 from a legacy she 
had received and the husband conceded that this entitled her to 
a third interest in the home. The husband paid a deposit of £1,000, 
raised a loan of £8,000 from the bank and the remaining £8,000 was 
raised by a mortgage for which the husband alone was responsible 
and which was covered by an endowment policy for £8,000 with 
profits on the husband’s life for the benefit of the wife under the 
Married Women’s Property Act 1882. The husband’s business career 
was unsuccessful and later the wife used some of her money to pay 
off some mortgage interest and premiums on the insurance policy 
amounting to £955. She also made substantial contributions to 
their living expenses including paying for central heating and school 
fees for the children. After divorce she brought proceedings under 
section 17 of the 1882 Act, claiming a half interest in the home. At 
the time of the proceedings the house was worth £18,000, though 
if planning permission were given this might rise to £50,000. 

1 [1979] 1 W.L.R. 495; [1978] 1 All B.R. 948. 
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It was held that the wife was only entitled to one-third of the 
equitable interest in the home, though she was credited with the 
sums she had paid as insurance premiums and interest. Bagnall J. 
considered that the ordinary rules of property law, and in this case 
that relating to trusts, applied as it applied to strangers there being 
no separate law of ‘‘ family assets.” Where legal title to the home 
is vested in the husband alone the wife may be beneficially entitled 
if there is either an express trust, which will need to be evidenced 
in writing under the Law of Property Act 1925, s. 58 (1) (b), or if 
there is an implied (and in particular, resulting) trust, which is 
exempt from the provisions of section 58. Ownership depends on 
the spouses’ agreement, express or inferred. It appears from this 
decision that there are three basic questions to ask in these cases, 
(1) what was the source of the purchase money, (2) what was the 
intention of the spouses at the time of the purchase, and (8) have 
the beneficial interests been altered by agreement since the purchase ? 
On the facts of Cowcher, Bagnall J. considered that it could not be 
inferred that the parties intended to contribute equally at the time 
of purchase but in the proportions of one-third from the wife and 
two-thirds from the husband, the husband’s mortgage liability being 
treated as the equivalent of a contribution of £8,000. Neither was 
there any subsequent agreement to alter the beneficial interests in 
those proportions which arose by virtue of a resulting trust at the 
time of purchase. Strong evidence would be needed of such agree- 
ment and this could not be inferred by the payment of mortgage 
instalments by the spouse not liable for them. 

Bagnall J. distinguished between two types of intention that 
might be expressed or inferred from the conduct of the spouses. 
First, that whatever their actual contributions to the purchase price, 
the spouses would be taken to have contributed the money equally. 
This he calls a ‘“‘ money consensus ” * and would give rise to a 
resulting trust in equal or other agreed shares. A ‘* money con- 
sensus ” would be most easily established where the spouses have 
mingled their assets and it is difficult to establish their respective 
contributions.* Secondly, the spouses might agree that, whoever was 
the source of the purchase price, they should hold the beneficial 
interest in the house equally, called an ‘‘ interest consensus.” This 
type of agreement gives rise to many difficulties. For example, if 
the parties in fact contributed to the purchase price in the propor- 
tions of one-third from the wife and two-thirds from the husband 
and the house is conveyed to the husband alone, then a resulting 
trust in those proportions would be presumed by the law as being 
in accordance with the spouses’ intentions. If, however, the spouses 
intend that they shall own the house equally, then they are in the 
position of having to rebut the presumption of resulting trust by 
evidence of their intentions and substituting an express trust. 


2 Cowoher [1979] 1 All B.R. at p. 054B, also p. 0D. 3 Ibid. at p. O54. 
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“ If the intention of the parties is to create a trust in equal 
a pad ed ENE A A E Ce pkg esa 
shares other than those in which the purchase price is provided, 
the trust can only be an express trust; for the beneficial interests 
neither coincide with the legal estate nor ‘ result ’ in equity from 
the provision of the purchase money.” ¢ 

Obviously evidence of this intention would have to be very cogent. 
Also, being an express trust in land, it would have to be evidenced 
in writing under the Law of Property Act 1925, s. 58 (1) (b). 

Bagnall J. bases his judgment on those of the majority in Pettitt 
and Gissing. The beneficial interests were to be decided not acoord- 
ing to what the spouses would have agreed had they thought of the 
matter (the test preferred by Lord Reid in Pettitt) but must be 
those which arise under a resulting trust based on the proportions 
in which the purchase moneys were actually provided or agreed 
to be provided by the spouses. 

Bagnall J. also attempts the difficult task of reconciling recent 
decisions of the Court of Appeal with his interpretation of Giesing.* 
Lord Denning, following the view of Lord Reid in Pettitt,* considers 
that if the home is acquired by their joint efforts as a continuing 
provision for them during the marriage, then it is jointly owned 
by the spouses irrespective of agreement. Thus in Smith v. Baker 1T 
Lord Denning does not use the words “ intention ” or “ agreement ” 
at all, but Bagnall J. considers that this was the “ implicit basis ” * 
of the decision. Again, in Davis v. Vale °? Lord Denning found that 
there was no agreement as to how the home was to be shared. The 
wife had contributed to the deposit and later used her earnings for 
housekeeping expenses and for making improvements to the home. 
“< What is the proper trust for the court to impose or infer? What 
is the extent of the beneficial interests of each ? What is just in all 
the circumstances of the case?” asks Lord Denning.’ Bagnall J. 
considers that Lord Denning implies by this that the just solution 
is that which accords with the “ inferred consensus.” Perhaps, but 
Lord Denning also implies that the courts could “ impose ” a 
just solution which might not depend on inferred agreement. 
Bagnalt J. accepts that the decision in Hargrave v. Newton ™ can- 
not be reconciled with his decision.!? Neither, probably, can the 
decision in Hazell v. Hazell, which was decided by the Court of 
Appeal a few days before judgment was delivered in Cowcher. In 
Hazell the wife had made no direct contribution to the deposit on 
4 Ibid. at p. H9F. 5 Ibid. at p. 985. 
e Lord was in the minority in Pettitt on this t, bus as Bagnall J. 

points out in Coweher (ab p. 082A), Lord Raid did not consider himself 

uded from repeating those views in Gissing. Lord Diplock, however, also 

in the minority in Pettitt, accepted the majority view in Gissing. See [1970] 2 

All B.R. 780, 780H. 

1 [1970] 2 All E.R. 828. 

a Foca eurai y GEG. : fan] a An Be. 
10 Ibid. at p. 1026. u 8 All B.R. ` 
13 Cowoher, supra, at p. TD. 13 1 All 
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the house but had used her money for housekeeping, thus enabling 
the husband to reduce his housekeeping contribution and pay 
off the mortgage instalments. The county court judge found there 
was no express or implied agreement to give her a share in the 
house (though it would seem from the facts that there was a “ money 
consensus ” as defined by Bagnall J.). In deciding that the wife 
had a one-fifth share in the house Lord Denning said, “‘ I think the 
judge was wrong in thinking that the wife had to show some express 
or implied agreement to give her a share... . She may get a share 
by reason of her contributions, even though there is no agreement, 
express or implied.” * 

It Cowcher is followed, then the law on the ownership of the 
matrimonial home presents some curious anomalies. For example, 
if a husband and wife contribute towards the initial purchase of a 
house in ascertainable proportions of four to one respectively, the 
husband being solely responsible for a mortgage and the house being 
conveyed to him alone, a resulting trust for sale arises, the beneficial 
interest being divisible in those proportions, provided there is no 
other evidence to rebut this. If later the wife repays £1,000 of the 
mortgage debt, then she will only gain an increased interest in the 
home on proof of a clear agreement, express or implied, to this effect 
at the time of the repayments. In seeking to rebut an established 
resulting trust by evidence of implied agreement, the wife would fall 
under the rule in Shepherd v. Cartwright 1" that “ subsequent acts 
and declarations would be admissible as evidence only against the 
party doing or making them.” Also an express agreement * to 
increase her beneficial interest must be either evidenced or made in 
writing." Where there is no writing it might be open to the wife to 
argue that the agreement is for consideration and ask for specific 
performance. 

However, if, instead of using her £1,000 to repay the mortgage, 
the wife uses it to effect an improvement to the property, she will 
have no difficulty in establishing an increased beneficial interest, 
provided there is no contrary agreement between the spouses, 
under the Matrimonial Proceedings and Property Act 1970, s. 87. 

If at the time of the purchase in the above example there is 
evidence of an agreement that the spouses should own the home 
jointly, then the court must inquire along the lines indicated by 

J. in Cowcher as to whether their agreement was an agree- 
ment that they should be regarded as having equally contributed to 
its purchase or an agreement that they shall hold the beneficial 


14 Hasell, supra, at p. 025G. 

as ]'8 All B.B. 649. See Cowoher, supra, at p. OGAE. 

1s iia mod hore for the sake of aimolicity ihat it ia simple to distinguish 
between an express and an implied trust, which is not always so. Bee Pettis, 
Equity and the Lew of Trusts, 2nd ed., p. 40; Hanbury, odere Equity, Bea 
od., p. 100; Nathan and Marahall, Casebook on the Law of Trasts, Sih ed., p. 


BA. 
17 L.P.A. 1025, s. 58 (1) (b) and (0). 
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interest equally. The latter would only be valid as an express 
trust and would require written evidence.* As the ordinary couple 
will be entirely unaware of the rather subtle distinction between 
these two agreements, much less have decided upon one of them, 
this search for precision with regard to their intentions appears 
doomed to failure. 

In Cowcher itself Bagnall J.’s analysis of the facts might be given 
a very different interpretation by anather court. First, he treated 
the husband’s legal liability on the mortgage as the equivalent of a 
contribution of £8,000 by him towards the purchase of the house. 
This may be doubted but even if accepted it does not follow that the 
spouses themselves regard it as equivalent. Indeed, if at the time 
of purchase the wife contributes £4,000 in cash and the husband 
only raises loans the parties might well consider that the wife was 
making a far more substantial contribution than the husband towards 
the home. Secondly, Bagnall J. lays stress on the fact that the 
endowment insurance policy which secured the mortgage was 
“* unequivocably ” treated as his own by the husband ° and that 
this is shown by the fact that it was settled under the 1882 Act for 
the benefit of the wife. Again it seems, with respect, that to use 
this as evidence of the parties’ intentions on the ownership of the 
home is unrealistic. Such policies are chosen by spouses mainly for 
the tax benefits and in order to insure that, should the husband die, 
the wife’s interest in the home, whether coming to her by will or by 
right of survivorship, would be unencumbered by a mortgage. 

In Cowcher the wife made two applications, one under section 
17 of the 1882 Act and one under the Matrimonial Proceedings and 
Property Act 1070, for provision by way of settlement or transfer of 
property. The proper course, it was held, was to decide legal title 
under section 17 before dealing with the application under the 1970 
Act (which was adjourned). Thus two Q.C.s were employed, 
twenty-two authorities were cited and a judgment fourteen pages 
long was given in order to decide the legal title of a house which 
the court, in its discretion, would immediately be able to change.* 


J. Levis. 


Tae Licensre’s INTEREST 
“Wurrnre the right .. . of [a] retired servant to remain in 
exclusive occupation of his cottage rent-free for the rest of his life 


zo Though if is not yet clear how freely the cours use these powers. Bee 
Millwsrd Y. Millward [1971] 1 W.L.R. 1489; a lump sum order of £400 was 
set aside on the ground that where the available capital is relatively small, 
lump sum awards were normally inappropriate. 
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will by judicial decision one day be held to create an equitable 
estate or interest binding all except purchasers for value without 
notice, or whether . . . statutory legislation is required to bring 
about that result is a matter on which I propose to express no 
opinion.” The problem thus posed by Lord Upjohn + fell to be 
decided by the Court of Appeal (Lord Denning M.R., Megaw and 
Stephenson L.JJ.) in Binions and Another v. Evans.” 

The husband of the defendant, Mrs. Evans, had been employed 
throughout his working life by the Tredegar Estate, who had 
permitted him (and his father and grandfather before him) to 
live rent-free m the cottage which was the subject-matter of the 
action. The husband died in 1965. In 1968, the Tredegar Estate 
entered into an agreement with Mrs. Evans, who had continued to 
reside in the cottage rent-free meanwhile. This agreement, which 
is set out in full in the judgment of the Master of the Rolls,’ stated 
that “ The Landlords . . . agree to permit the Tenant to reside in 
and occupy [the cottage] as Tenant at will of them free of rent for 
the remainder of her life or until determined . . . by the Tenant 
giving to the Landlords not less than four weeks notice.” The 
agreement required Mrs. Evans to maintain the interior, fixtures and 
fittings of the cottage and to cultivate the garden. Mrs. Evans thus 
obtained, as against the Tredegar Estate, -a contractual right to 
remain in exclusive occupation of the premises for the rest of her 
life. However, in 1970, the Tredegar Estate agreed to sell and 
conveyed the cottage to the plaintiffs, Mr. and Mrs. Binions. The 
trustees gave the purchasers a copy of the agreement with Mrs. 
Evans and inserted in the contract of sale a clause stating that 
& the property is sold subject to the tenancy of [the cottage] in 
favour of Mrs. Evans.” It was found as a fact that, by reason 
of that provision, the plaintiffs paid a reduced price for the cottage. 
Nevertheless, six months later, they gave Mra. Evans, then aged 
seventy-nine, notice to determine the tenancy at will and sub- 
sequently claimed possession in the county court. The judge 
held that the plaintiffs were not entitled to possession and that they 
held the cottage “ on trust to permit the defendant to reside there 
during her life or as long as she desires.” 4 The plaintiffs appealed. 

The appeal failed. AIl three members of the Court of Appeal 
held that the defendant was not a tenant at will. In the words of 
the Master of the Rolls ": ‘* Although the words ‘ tenant at will ’ 
are used in the agreement, the rest of it contains terms which are 
quite inconsistent with a tenancy at will as known to the law. The 
Tredegar Estate cannot turn [Mrs. Evans] out at their will. Again, 
Mrs. Evans cannot herself determine the agreement except on four 


Fe a a 


a 
4 at p. 78 
o Ibid. at p. 74. 
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weeks notice. That shows that she cannot determine it at will. 
Those express terms prevail over the words ‘ tenancy at will ’.” 

Having so held, Megaw and Stephenson L.JJ. found that the 
effect of the agreement between the Tredegar Estate and Mrs, Evans 
was the same as the effect of the agreement considered by the Court 
of Appeal in Bannister v. Bannister. Mrs. Evans was thus a tenant 
for life within the meaning of the Settled Land Act 1925. Thus the 
trustees held the cottage on trust for Mrs. Evans. ‘‘ The plaintiffs 
took with express notice of the agreement which constitutes, or 
gives rise to, the trust. They cannot turn Mrs. Evans out of the 
house against her will, for that would be a breach of the trust which 
binds them.’’* Both their Lordships admitted to “‘ difficulty in 
seeing precisely how the Settled Land Act 1925 was applicable.” $ 
But neither could see any relevant distinction between Bannister v. 
Bannister and the case before them and “I am certainly content, 
and we are probably bound, to follow that authority.” * 

The Master of the Rolls disagreed. ‘ A tenant for life under 
that Act has power to sell the property and to lease it.» No one 
would expect Mrs. Evans here to be able to sell the property or 
to lease it. It would be so entirely contrary to the true intent of the 
parties that it cannot be right.” ° His Lordship then went on 
to say that this was not a settlement within the meaning of the 
Settled Land Act 1925, because it was not “ limited in trust for 
any persons by way of succession.” ™ The land was not limited 
in trust because “ limited in trust ’? means “ expressly Jimited in 
trust.” (This, it is submitted, cannot be correct because a limitation 
of an entail, which, since 1925, can only take effect behind a trust,” 
creates a settlement within the meaning of the Settled Land Act 
whether or not there is an express limitation of trast.) Nor was the 
land limited by way of succession, because there is no trace of a suc- 
ceasion of one beneficiary after another. (Is there not, however, a 
succession of the beneficial right to absolute possession of the land ?) 

Although the reasoning of the Master of the Rolls on this point 
may be open to criticism, it cannot be denied that to construe 
the agreement as creating, contrary to the intention of the parties, 
a life tenancy within the Settled Land Act creates considerable 
difficulties. Admittedly, it matters not that there are express 
provisions in the agreement which appear to remove from the tenant 
for life her powers under the Settled Land Act, for such provisions 
are rendered void by section 106 (1) of that Act. But Mrs. Evans, 


© [1048] 2 All B.R. 188. 

+ {iors} 2 All E.R. 70, 18, por Megaw L.J. See Stephenson I.J. to the same 
effect at p. 79. i aa 

è Ibid. at p. 78, w . 

s Bettied fand’ Act 195 88 and 72. 

Se el Re eye 

11 is the wording of s. 1 (1) of the Settled Land Act 1925. 

1a Law of Property Act 1025, s. 1 (1). 

13 Bee Megarry and Wade, Lew of Real Property (8rd ed.), p. 829. 
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if a tenant for life, would be entitled to have the land conveyed to 
her by vesting deed (s. 4 (2)) and would have power to sell the 
land (s. 88 (1)). The trustees, on the other hand, would have 
no power of sale and it would thus appear that the sale by them 
of the cottage to the plaintiffs would certainly be in breach of 
trust and could be set aside, since the protection of section 18 
would not appear to be available to the plaintiff purchasers because 
the disposition in question is not a disposition within the meaning 
of the Act (s. 112 (2), as interpreted in Re Alefounder’s Will 
Trusts 1+). The position thus reached is so absurd in view of the 
intentions of the parties that it seems hardly possible that the 
agreement can be construed so as to create a tenancy for life under 
the Settled Land Act. A construction which leads to such a 
situation can only be undesirable. It is thus submitted that, 
despite Bannister v. Bannister, the view of the Master of the Rolls 
is preferable to that of Megaw and Stephenson L.JJ. and that Mrs. 
Evans cannot be a tenant for life within the meaning of the Settled 
Land Act 1925. 

What, then, is the effect of the agreement between the trustees 
and Mrs, Evans? The Master of the Rolls held that the agreement 
created a licence “—a view supported by the decision of the Court 
of Appeal in Foster v. Robinson, where the court had to consider 
the effect of a similar agreement. It is clear from Foster v. 
Robinson that such a licence could be enforced as against the 
trustees. As Evershed M.R. remarked: “ Since the recent decision 
in Winter Garden Theatre (London) v. Millennium Productions 1 
I think that, although a licence of that kind may, apart from the 
terms of the contract, be revoked, it may now be taken that if 
the landlord, having made that arrangement, sought to revoke it, 
he would be restrained by the court from doing so.” * Does such 
a licence, however, bind a subsequent purchaser for value? Until 
1952 it was clear that a licence bound no purchaser for value, even 
a purchaser with full notice of the licence.” However, in Errington 
v. Errington and Woods,” the Court of Appeal held that a con- 
tractual licence binds all successors to the land other than a 
purchaser for value without notice.™ The reasoning of this decision 
has been criticised considerably both in the courts and elsewhere.” 


14 1 Ch. 860, 864. 
1s [1979| 2 All B.R. 70, 765. 
16 1 K.B. 149, 156, per Rvershed M.R. 


ty [1948] A.O. 178. 
18 [19081] 1 K.B. 149, 156 


1 v. Sorrell (1678) Vaughan 851 per Vaughan 0.J.; King Y. David Allen 
and Sons, Fill (1918) 3 A0. Bh, per Lord Buckmaster L.0. at p. 61; 
Clore v. Theatrical Westby [1988] 8 All B.B. 488. 


20 [10829] 1 K.B. 290. 

81 Ibid. per Denning L.J. at p. 299. 

33 In Netional Provinoia] Bank vw. Hastings Car Mart A.O. 1175, Lord 
ee ee a A lefi open for future consideration 
w a contractual licence all successors to the land other than a 
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However, this is not the place to reconsider this dispute and it is 
thus proposed to consider Binions v. Evans on the alternative 
assumptions that, first, Errington v. Errington is not a correct 
statement of the effect of a contractual cence and that, secondly, 
it is. 

If Errington v. Errington is not a correct statement of the effect 
of a contractual licence, then the clear statements of the law 
produced before that decision must be authoritative. As Vaughan 
C.J. remarked in Thomas v. Sorrell ™: ‘ A disposition or licence 
properly passeth no interest nor alters or transfers property in any 
thing, but only makes an action lawful, which without it had been 
unlawful.” A licence cannot bind a purchaser of the property, no 
matter how much notice of the licence he has received. Hence, 
there is no answer to the plaintiff purchasers’ action. Mrs. Evans 
has no interest in the property and her only remedy is in damages 
against the trustees. 

What, on the other hand, is the position if Errington v. Errington 
accurately states the effect of a contractual licence? This is clearly 
the opinion of the Master of the Rolls, since he was a party to 
the decision in that case.™ It is clear that the combined effect of 
Errington v. Errington and the earlier cases on the effects of a 
contractual licence between the parties to the contract * prevents 
the plaintiff purchasers from evicting Mrs. Evans and enables 
her to obtain an injunction against them to enforce her interest. 
The Master of the Rolls, however, did not consider the possibility 
of an injunction, which would surely have been sufficient to protect 
Mrs. Evans against any act of the plaintiff purchasers or their 
successors, but insteed imposed upon the plaintiffs a constructive 
trust.* ‘In these circumstances,” he said,™ “* this court will 
impose on the purchaser a constructive trust for [Mrs. Evans’] 
beneftt, for the simple reason that it would be utterly inequitable 
for the purchaser to turn the widow out contrary to the stipulation 
subject to which he took the premises.” On what authorities did 
his Lordship base this proposition ? 


urclisser for value without notice (per Lord Upjohn at p. 1289, per Lord 
ilberforce at p. 1251). Goff J. in Re Solomon, a Bankrupt, ox p. Tha Trastes 

Bee bea core We Oh. 578, 583 preferred the contrary view 
reased by Ruseall LJ. in i 


rrington decision in 68 L.Q.R. 887 (al compare Professor G. O 
Cheshire in 16 M.L.R. L) 
23 (1678) Vaughan 851. m Soo [1979] 2 All E.R. 70, 75. 


38 Buch as Winter Garden Theatre (London) v. Millennium Productions [1948] 
A.O. 178 and Foster v. Robinson [1951] 1 K.B. 149. 

= iria Dordahip seems to have preferred to impose a constructive trush because 
“ None of doubts a tise | coe 


prevail, however, when the siuston gives rise to ẹ constructive trast " at p. 
6). It is, with , difficult to see why this should make any difference 
and, in any case, it only if the approach taken in Errington v. Errington is 


correct that any question of a constructive trosi can arise at all. 
a7 [1973] 2 All E.R. 70, 76. 
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First, his Lordship relied on Bannister v. Bannister.” That 
case, however, was decided on the basis that the interest in question 
was a life tenancy under the Settled Land Act. Such a situation, 
where there is already a trust in existence between the parties, 
can have little in common with a situation where there is no pre- 
existing trust at all between the parties—the Master of the Rolls 
had himself held earlier that the agreement in the case before the 
court did not create a life tenancy under the Settled Land Act. 
It is thus difficult to see how Bannister v. Bannister can be 
authoritative on this point. i 

Secondly, his Lordship relied on a statement by Lord Diplock 
in Gissing v. Gissing * that a constructive trust is created “ when- 
ever the trustee has so conducted himself that it would be inequit- 
able to allow him to deny to the cestui que trust a beneficial 
interest in the land acquired.” Such a statement would seem to 
support the proposition of the Master of the Rolls. However, 
Lord Diplock continued: ‘* And he will be held so to have conducted 
himself if by his words or conduct he has induced the: cestui que 
trust to act to his own detriment in the reasonable belief that by 
so acting he was acquiring a beneficial interest in the land.” The 
limitation thus placed on the broad principle seems to exclude the 
application òf that principle in Binions v. Evans. ' 

‘Thirdly, his Lordship relied on a statement by Cardozo J. in 
Beatty v. Guggenheim Eaploration Co: “ A constructive trust 
is the formula through which the conscience of equity finds expres- 
sion.” - However, there is a startling difference between English 
and American law in their treatment of the constructive trust.™ 
In the year after Beatty v. Guggenheim Eaploration Co., Roscoe 
Pound wrote: “ The constructive trust is purely a remedial insti- 
tution.” ** The completely different English approach has been 
stated by Professor R..H. Maudsley *: “ English law has always 
thought of a constructive trust as an institution, a type of trust.” 
This is not to say that English law should not use the constructive 
trust as a remedial institution. It is, however, unsatisfactory to 
say that merely because some action would be completely inequit- 
able a constructive trust should be imposed on the actor. A 
constructive trust places on the trustee a considerable liability; 
it is, to some extent at least, a penal remedy. Such a remedy 
should only be imposed where all the policy considerations justify 
such an action, not just because it may happen to be convenient 
in the individual case. The imposition of a constructive trust in 


pon 2 All H.B. 188, 


420, 1IL 


5 DRE. 234, 287. ; : 
Bee B Tn 2 A.O. 46 and Gareth Jones’ critique of that 
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31 Bee D. W. M. Waters, The Constructive Trust (1964). 
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Binions v. Evans is, it is submitted, contrary to some of the most 
fundamental principles of English land law. If the mere state- 
Ment in the contract of sale of an interest in the land creates an 
interest enforceable by a constructive trust, to what effect are 
the rules relating to the annexation and assignment of restrictive 
covenants? Under such a constructive trust, an otherwise un- 
enforceable positive covenant might well be enforceable. Further, 
in relation to registered land, the enforcement of (say) an equitable 
easement (which is not an overriding interest under section 70 of 
the Land Registration Act 1925) might be possible under such a 
constructive trust in direct contravention of section 20 of the Land 
Registration Act 1925, which states that a purchaser of registered 
land takes subject only to entries on the Register and overriding 
interests. For these reasons, it is submitted that the imposition 
of a constructive trust in Binions v. Evans cannot be justified by 
all the policy considerations. 

It is therefore submitted that, on the assumption that Errington 
v. Errington correctly states the effect of a contractual licence, 
Mrs. Evans is entitled to an injunction but not to an interest 
under a constructive trust. 

In conclusion, it is to be hoped that the courts will regard 
Binions v. Evans as having been based on Bannister v. Bannister. 
Although such an approach is open to criticiam, it is preferable to 
the imposition of a constructive trust. 

A. J. OAKLEY. 


REVIEWS 


Tur Law or Drmunnace (being the second edition of the Law of 
Demurrage and the Claim for Dene) By Hugo Tiree, 
[London : Stevens & Sons. 1971. lxxx and 676 pp. (with index). 
£10-75.] 


A wew edition of Dr. Tiberg’s valuable book on demurrage is particularly 
welcome, especially as it incorporates, as is rather clumsily indicated in the 
new ttle, the short but useful postscript which he brought out in 1962 on 
certain relevant business aspects of the subject. 

Both the earlier volumes have been noticed bere, the main work in some 
detall (see M.L R. Vols. 25 (1902) 884, and 26 (1968) 889) so that tt is anneces- 
sary to repeat what is there sald about the interesting origins of this work, and 
upon its scope and structure. It may be said at once, however, first that the 
amalgamation, I might almost call it a fusion, of the two works has been 
carried through with great skill, much more so than in some other cases one 
could mention in which similar integrations of maritime law books have taken 
place, and secondly that most of the weaknesses to which attention was there 
drawn have been corrected, both in regard to the important matter of the 
structure of the book, and in regard to the hardly leas tmportant matter 
of the English. The volume has again been printed in Sweden but hardly any 
of the Irritating mistakes which were then so evident ere now apparent 
And Dr. Tiberg’s own use of the Engish language has in the interval grown 
both more fluent and more accurate—I have on this occasion noticed little of 
which I could complain, though be has a curious tendency to use the word 
“ Intercede ? instead of “intervene.” 

I will, however, permit myself some observations on this new edition, for 
it is in a number of ways a new book—and these without too much repetition 
of what I have previously written. 

It can, I think, be said that Dr. Tiberg bas established demurrage as a new 
textbook subject, at any rate in so far as common law jurisdictions are 
concerned, As he says in his preface, “in 1960 it was a little noted subject ... 
since then specialised monographs have appeared in several countries,” 
particularly in Scandinavia where the author himself has clearly given a lead. 

These ten years have thus worked “profound changes” in the subject, as 
must inevitably heppen when scientific academic analysis is brought to bear 
on any branch of the law. It would indeed appear from these pages that 
substantial movements in the actual working of the law have appeared in some 
jurisdictions, though so far as this country is concerned I think that Dr. Tiberg 
has overestimated the Jurisdictional ectivity; as the reported cases which have 
not been exceptionally numerous would appear to indicate: though we have 
certainly shared in the literary activity. 

Quite apart from the structural and stylistic improvements already noted 
Dr. Tiberg bas obviously worked assiduously on the contents of the text, and 
the result is a much improved work. Like other careful and dedicated authors 
he has been finding imperfections in his first edition—“ watching mine with 
growing dissatisfaction” he says. The numerous improvements in the layout 
of the material bear witness to the fact that this dissatisfaction has been 
a gadfly to the author. What with the new material, and the fuller analysis 
of some of the earlier decisions which this edition contains there are about 
a hundred additional pages in this edition, which is no doubt one factor in 
the extremely stiff rise in the price (from £5 for the two volumes in 1960-02 to 
£10-75 in 1971). 
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Dr. Tiberg, however, has deliberately decided not to carry what one might 
call the general International analysis of the subject any forther. He evidently 
feels that despite the activity on the subject in most, if not all, maritime 
countries the time is not yet ripe for this, However, this does not mean that 
his comparative discussion looms less large; quite the reverse. His knowledge 
and competence in this subject over the range of meritime countries with 
which he deals, and particularly of his own Scandinavian jurisdictions has 
clearly grown over the ten years, so that he is able to give a good deal more 
detail as to the position in the continental jurisdictions with which he deals— 
the same systems as were discussed in the earlier edition—on such key 
matters as laydays, and exemption clauses. From his preface one might 
assume that he has eschewed direct comparison in the main text, leaving the 
reader to make his own comparisons by reference to the text of those chapters, 
but in fact there is a good deal of valuable running comparison throughout the 
book, and this no doubt marks the author’s growing mastery of his subject 
during the past ten years. 

What one might call the Jurisprudential aspects of the subject are more 
skilfully set out and argued. Thus in demurrage ceses it is usually in practice 
a question of construing a clause, but this process will be much affected by 
the underlying outlook of the national system concerned with the decision, and 
thus the question whether the charterer’s basic obligation is to ship a cargo or 
to pay hire or freight (Jantzen) may colour the decision, especially when the 
vital cesser clause is under interpretation—the history of this clause, an 
English invention, is fascinating. One of the author’s strong points is that he 
analyses the ancillary contractual terms such as this clause in relation to the 
business situations which give rise to them, and thus maintains the practical 
value of his work as a textbook at a high level. 

A similar illustration can be taken from the analysis out from the litigation 
of three different points of view relating to the basis of the 
These are what Dr. Tiberg calls, (a) the bire view under which by the mere 
hiring of the ship the charterer prima facie accepts responsibility for any 
delays which mey occur—a continental view, (b) the “pure default view” 
under which the charterer only accepts such responsibility where he is actually 
in default: this is basically the common law outlook, (c) the “risk line view,” 
under which each party accepts responsibility for the due performance of 
his share of the operation: this Dr. Tiberg says is the Scandinavian outlook. 
Of course if the terms of the contract are clear the court will not be in 
difficulty, but if not the underlying Jurisdictional premise may well prevail. 

Tho long chapter on lay time which remains the core of the subject and 
therefore of the book has been restructured. Lay time involves some of the 
most difficult problems in affreightment law, such as arrival and readiness to 
load, and the vital problem of calculating the days allowed depends on a satis- 
factory solution to them. These Dr. Tiberg tackles in workmanlike fashion, 
and it is here that a good deal of new material has been brought into the text, 

Finally one may note that a work in which there is an analysis, often made 
in detall, of a number of systems of law requires a fairly elaborate machinery 
of tables. This Dr. Tiberg has provided with skill and industry, as may be 
judged from the fact that it takes up no less than eighty pages. 


C. 


AN INTRODUCTION TO THE Law or Conrracr. Second edition. By 
P. S. Arryam. [Oxford: at the Clarendon Press. 1971. pp. x 
and 250. £2-50.] 


Waxy this work first appeared it was given a warm welcome, although 
in this Review reservations were expressed about tts suitability ag an intro- 
duction to the law of contract for the nonlewyer. With this criticism the 
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author now apparently agrees because, in the preface to the second edition, 
he makes no mention of the non-specialist and indeed goes go far as to admit 
that what he has to sey may not be the most suitable fare for the initiate. 
Ho writes: 
“It has not been easy to reconcile my increasingly unorthodox views 
and ers with the requirements of an elementary introduction into 
one of the basic subjects of the common law. But I am not convinced 
of the desirability of giving students the illusion of a clear outline of 
legal rules, rather than the reality of a blurred and confusing and 
ever-shifting pattern of ideas.” 


However much one may admire Professor Attyah’s work, and its academic 
excellence, one must question his sense of judgment. At straightforward 
exposition he remains as lucid as ever, but some of the passages on more 
general themes must be almost meaningless to the beginner. The section on 
classification (especially p. 28 et seg.) is unhelpful; that on the “doctrine” 
of consideration (pp. 62-64) is obscure. 

There is no reason why the euthor could not have stated in a general 
way the “rules” relating to, for example, consideration so es to provide 
at least some footing from which the faltering novice could proceed. It 
would then have been easier for the letter to have grasped the objections 
to the traditional views and to have understood alternative suggestions 
propounded by Professor Attyah. 

A reviewer should beware of advancing purely personal preferences 
instead of more objective criticism, but in the present case ft is difficult to 
understand why the author has been so insistent upon putting forward views 
which, expressed so emphatically, can hardly serve as an introduction to the 
law of contract, In its present form, this book, taken as a whole, should only 
be tackled at a fairly late stage of a student’s course. He will then be able 
to revise the ground he has covered and be in a position to take advantage 
of Professor Atiyah’s often stimulating and always interesting observations. 


, 


D. W. Girto. 


Law Rearme ro Business. By P. S. Brapsuny. [London: 
Butterworths. 1971. lix and 856 pp. Limp, £8-00, Cased 
£4-50.] 


Drsicyen to relate the law to business this book has collected together selected 
areas of the law not normally so found, ¢.g. restrictive practices, labour law 
and the sale of goods. By its own admission it has therefore omitted 
it considers irrelevant to business, and the student—for whom it is clearly 
designed—should be wary of assuming that he will find a full treatment for 
instance of the law of contract or tort within It 

It is not a book for lawyers but for those who may come into contact with 
the law and seek some preliminary enlightenment. 


T. Roorr 


Fawity Law. Fourth edition. By P. M. Bromixy. [London: 
Butterworths. 1971. lxrix and 561 pp. £6-00 net cased; 
£4-00 limp. ] 


Law AND PRACTICE IN MATRIMONIAL Causes. By Branarp Passe- 
. HAM. [London: Butterworths. 1971. xxxv and 42] pp. £5-50 
net cased; £8-60 limp.] 
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Totstoy on Divorce. Seventh edition. By D. Tonsroy and C. 
Kxxwortny. [London: Sweet & Maxwell. 1971. lxvii and 
627 pp. £6-00 net cased; £8-90 limp.] 


LQ.R. 452, Nor is it merely a student’s book: like Cheshire and Fifoot on 
Oontract (which in approech, style and method it somewhat resembles) it 
has become a book relied on by practitioners, who can be confident of 
finding clear statements of principle and copious citation of relevant 
authority. 

The present edition comes after five years of radical change in the 
subject, which has necessitated a great deal of rewriting and rearrangement. 
The general plan of the book has been made a great deal more logical and 
coherent s breakdown of marriage is now treated in a consecutive narrative, 
as is the subject of property rights and financial provision. All the new 
legislation (up to the Nullity of Marriage Act 1971, whose provisions are 
summarised in an appendix) is covered, so thet once again the undergraduate 
has a text which is both comprehensive and reHable. 

Nevertheless, the present reviewer (whilst much sympathising with 
Professor Bromley in his task of working fundamental new developments 
into an existing text) hopes that a reeppraisal of the basic structure of the 
book will take place in the next edition. 

In particular, it would be much improved if adequate explanations of 
legislattve policy, and historical trends, were given. The intelligent student 
will frequently ask “why” without getting an answer; the less intelH gent 
will simply assume that tho law has developed in an arbitrary and irrational 
way. Tho treatment of the subjects of age and prohibited degrees (at 
Pp. 24-25, where there is no reference to the Law Commission’s consideration 
of the issues: Law Com. No. 88), or the three-year restriction on divorce 
proceedings (pp. 206-907), for instance, would be much clearer if placed 
in an historical context, and accompanied by some examination of the relevant 


eight pages are devoted to examination of the ground for divorce (although 
there is material on the matrimonial offences elsewhere), and few of the 
interpretative difficulties of the Act are considered. This is quite inadequate 
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for the leading students’ text. The very excellence of the book in one respect 
Js no doubt partiy responsible for this lack of balance: éf there is case law 
on a topic, it is well and fully treated; if there is not, the impression is given 
of lack of interest. A far more critical approach is needed to the continued 
relevance of much of the material. The chapter on Separation Agreements 
for instance contains little or no consideration of their contemporary rele- 
vance. It seems doubtful whether the extended treatment of a perent’s right 
to determine his child’s reHgious education (pp. 900-804, 826-839) is justified, 
and even less the six pages devoted to a consideration of the rule against 
double portions (pp. 405-801). If the need to confine the book within a 
reasonable compass is a problem, a lot of this material could be removed, 
while some of the treatment of the lew of tort and contract (s.g. the eight 
pages on the Fatal Accidents Acts, pp. 106-117) might be left to specialist 
books. 

The book often seems lacking in concern with the sociological con- 
sequences of the law. Too often the author is content with an expreselon of 
conventional wisdom, even when research has thrown doubt on this. The 
statement (at p. 148) that the possibility of obtaining a magistrate’s order 
cheaply, speedily, informally and privately “eventually brought to the 
Magistrates’ Courts many women in higher income groups,” for example, 
seems difficult to reconcile with the findings of the Graham Hall Committee 
(Camd. 8587, 1968, particularly at para, 128), whilst the reference (et p. 5) 
to the “Increasing popularity” of magistrates’ proceedings “to resolve 
domestic litigation” might lead the student into error about the proportion 
of matrimonial proceedings heard in such courts over the years. On a trivial 
point, it would be interesting to know what evidence there is for the asser- 
tion (p. 18) that actions for breach of promise were “never” brought by 
men. The book places excessive reliance on legal forms rather than social 
realities: to stete that “the principal effect of the decree [of judicial 
separation] is that it relieves the petitioner from the duty of cohabiting 
with the respondent” is quite impeccable as a statement of law, but may 
give a misleading tmpression of the reality to a student who may not see 
the significance of the mention of the court’s power to order ancillary relief. 
(There should, incidentally, be a reference to Mr. Passingham’s article, “ Judt 
celal Separation or Proceedings before Magistrates” (1971) 68 LS.Gas 178.) 
The stetement that a wife may need to obtain a maintenance order before 
leaving ber husband, because sabe lacks the means of paying for food and 
accommodation (p. 200), seems to underestimate the impact of supplementary 
benefit. The treatment of enforcement makes no use of the available material 
about the practical difficulties in the way of a wife secking to enforce her 
rights, and there is no discussion of the desirability of retaining tmprison- 
ment as a final sanction. (Incidentally, it is suggested that the passage headed 
“Effectiveness of Orders” at p. 425, carried forward from the third edition 
at p 297, stating that a husband can escape an attachment order “by the 
simple expedient of changing jobs frequently,” needs reconsideration in the 
light of the provisions of sections 20-21 of the Administration of Justice Act 
1970, now sections 14-15 of the Attachment of Earnings Act 1971.) The 
book gives little idea of why some people (not all of them women) find the 
laws of property, support obligations and guardianship profoundly unjust. 
Generally, the book is weak on the interrelation of remedies (6.9. matrimonial 
proceedings in the superior courts and magistrates’ courts, or between adop- 
ton, wardship and the administrative role of local authorities). 

The book sets a praiseworthy standard in accuracy and clarity, 
but occasionally compression may mislead the student: the statement (at 
p. 894) that the Matrimonial Homes Act “will give effective protection only 
when an automatic registration of the wifes right of occupation becomes a 
common practice” might in its context be thought to mean that such registra- 
tion would protect a wife against enforcement by a buillding society who hed 
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lent part of the acquisition costs, (There is no consideration of the reason 
why automatic registration is not the practice.) Many students will not under- 
stand why the court was given power to order payment of a lump sum by 
instalments, and why that payment may-.be secured (p. 484). Many may fail 
to draw the distinction (p. 247) between “a body of persons” (which must 
only make arrangements for adoption if registered) and an individual (who 
is not subject to this restriction). 

In spite of these criticisms, the book remains a major piece of legal 
scholarship. It is still an excellent textbook, which has no serious rivals. 

Mr, Passingham’s book is intended mainly for use by students preparing 
for professional examinations, although the hope is also expressed that it will 
be found useful by university students concerned with the practical side of 
the subject and by practitioners. It is largely derived from the author’s 
earlicr separate works on the Divorce Reform Act 1969 and the Matrimonial 
Proceedings and Property Act 1970. Although less comprehensive and less 
ambitious in scope than Bromley, it will be very useful to undergraduates as 
a corrective to some of that book’s inadequacies. It is lucid, well organised 
and adequately discursive and speculative on problems arising from the con- 
struction of the two Acts, Extensive use is made of excellent illustrations (for 
instance on the working of financial provision: see p. 140 et seg.), and 
relevant statistical and other material is included (see, for instance, p. 177, 
where the contents of Mr. John Hall’s investigations into the operation of 
section 88 of the Matrimonial Causes Act 1963 are briefly summarised. 
Bromley, in contrast, merely bas a footnote reference to the Report: p. 289, 
note 16). It is not an “academic” book: there is no attempt to refer to 
periodical literature (whereas Bromley is normally excellent in this respect), 
but within its limited field it is a better explanatory text that Bromley (com- 
pare, for Instance, the treatment of section 87 of the Matrimonial Proceedings 
and Property Act 1970 at p. 194 of Pastinghom with that at p. 384 of 
Bromley). It has useful chapters on legal aid and procedure. 

Tolstoy is the longest established of the three books. It ts designed 
primarily for the student for professional examinations and the practitioner. 
The text is clear, but its principal merit is perhaps the copious citation of 
authority with brief explanatory notes on each case. It is a good and manage- 
able book in which to look for ammunition to support a case (see, for instance, 
the citations on the significance of a wifes misconduct (p. 142)), There is a 
heavy emphasis on procedure, and the authors do not carry their criticism 
outside the legal reasoning of the cases. This edition will at least preserve 
the book’s estabHshed reputation. 

Srerpen Carrury. 


Faxy Law. By B. D. INGLIS, J.D., LL-D., Professor of English 
and New Zealand Law, Victoria University of Wellington, 
New Zealand. Two volumes. 1968 and 1970. [New Zealand: 
Sweet & Maxwell (N.Z.) Ltd. Vol. I.’ xxxiv and 801 pp. 
Vol. IL, xl pp. and pp. 805—567 (inc. index). N.Z. $12 sank: 
U.K. £6 each.] 


Tros is the second edition of a work which has won a reputation for tts 
author both in New Zealand and beyond its shores. It now appears in two 
volumes, the first of which treats mainly of proceedings in the Supreme 
Court. It covers matters relating to marriage, matrimonial causes, the family 
in contract, tort, evidence and criminal law, family property and family 
protection (family provision). Volume II contains material which falls more 
within the magistrates’ courts’ Jurisdiction, such as domestic proceedings, 
affiliation, adoption, custody and guardianship and parental duties. 
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In addition to considerable revision of the original text, there is much that 
is new in this edition. Volume I was published as long ago as two years before 
its companion volume because the author was awaiting major legislation which 
was expected to have a drastic effect on the topics to be discussed in Volume 
Il. It was unfortunate for him that the intention of the New Zealand Gov- 
ernment to introduce this new legislation became known only after the whole 
of the second edition was in type. In the event, it was Just as well that he 
delayed; the passing of the Domestic Proceedings Act 1968, the Guardian 
ship Act 1968 and the Status of Children Act 1989 involved major revision 
of the text originally prepared for that part of the second edition, the whole of 
which had been intended to appear in one volume. One of the casualties 
of the present arrangement is the lack of an index to Volume I; instead a 
consolidated index to both volumes appears at the end of Volume IL. While 
it is regrettable that this economy had to be made, ome cannot really 
complain of too great inconvenience, for the two volumes are easy to handle. 

Though the origins of New Zealand family law are to be found in Engilish 
law, yet the two systems have diverged so greatly that the author considers 
any resemblance there may now be between them Is largely superficial. For 
over a century New Zealand has been most progressive in reforming this 
socially vital branch of law and has always been courageous in experimenta- 
tion and innovation. In fact it can with justification be said that New Zealand 
has led the world in enlightened legislation designed to ensure the stability 
and protection of the family. To mention but a few pioneering measures, the 
Testator’s Family Maintenance Act 1900 was the forerunner of many other 
similar Acts elsewhere; the Adoption of Children Act 1881 was the first 
legislation enabling adoption in any British country; the first step to provide 
access to the courts in summary proceedings for maintenance was taken in 
New Zealand in 1846; the Joint Family Home is a typical New Zealand 
institution first established in 1805, Many reforms in the field of divorce law 
originated in that country. The major reforms in family law in the last few 
years in England may have tilted the balance of reform slghtly in England’s 
favour, though some of the New Zealand provisions relating to matrimonial 
property are sill ahead in that field. 

The legislation considered in Volume II has continued the tradition of 
progressive tmovations involving many new concepts in family proceedings 
in the lower courts, Thus there is some departure from the adversary system 
tm the Domestic Proceedings Act 1968; there may in effect now be a search- 
ing general inquiry into the parties’ affairs so far as they relate to any 
matrimonial relief available, with a very heavy em ee 
cillation measures, Perhaps the oddest reform is in relation to Ilegitimacy, 
the status of which was optimistically sought to be abolished by the Status 
of Children Act 1969. The author has felt himself compelled to retain the 
uso of “legitimate” and “illegitimate” for the sake of clarity, as “almost 
incredible circumlocution is otherwise required to distinguish cases where a 
child’s parents were married from those where they were not” (Preface to 
VoL ID. To avoid any mention of fllegitimacy, the Act uses such convoluted 
terminology as “the mother of the child being a woman to whom [the father] 
is not married and... has never been married, or to whom he has been 
married but the marriege was dissolved before the conception of the child.” 

While some may perhaps find fault with the arrangements of the subject- 
matter, which is accentuated by the format of two volumes, it would be dificult 
to fault Professor Inglis on readability and clear common sense. Ho has a 
nice facility for extracting the humorous side of the human drama played in 
the matrimonial courts, It is unusual to find a writer on this subject with a 
cautious moral attitude. In his comments on the Status of Children Act he 
expresses the view that any really substantial equation of the legal position 
of illegitimate and legitimate children “does tend to devalue marriage and 
the orthodox family structure as institutions” (p. 898), He expresses doubts 
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as to whether changes in family law have not possibly proceeded at too fast 
a rate; the reforms may have been “more phenomenal than the interests of 
society have really warranted” (p. 11). Ths philosophy of treading lightly 
in such a delicate area, while unexpected, is nonetheless welcome, The authors 
refreshing and courageous approach will win him friends among those who 
are not completely happy about the directions in which our society seems to 
be moving. 

While this is a book primarily for New Zealand lawyers, it is no mere 
conventional phrasing to state unreservedly that it can be read with profit 
by any English lawyer interested in family law. It is a thoroughly sound and 
thoughtful work which should stand the test of Ume as it progresses through 
its future editions. 

H. Tarro. 


MODERN DEVELOPMENTS IN THE Law or Trusts. By Groner W. 
KEETON, M.A., LL.D., Associate Professor of Brunel University 
and Professor Emeritus of the University of London. [Belfast : 
Northern Ireland Legal Quarterly. 1971. xxv and 842 pp. 
(inc. index). £5.75 net.] 


Teas is not an entirely new work as it is based upon two of Professor 
Keeton’s earHer booka, Social Change in the Law of Trusts (1958) and The 
Investment and Taxation of Trust Funds (1964). The former was in substance 
a collection of essays which had appeared from 1945 onwards in various legal 
periodicals and which were intended to explain some of the problems created 
in the law of trusts by the soclal changes taking place in the post-war years. 
The latter work was intended to assist trustees and their advisers with the 
important and ever-pressing problems of the investment end taxation of trust 
funds especially in the Ught of new legislation. The marriage of the two books, 
both of which have been out of print for some time, under the new tte of 
Modern Developments in the Law of Trusts, has resulted in a most successful 
union. There has obviously been a great deal of rewriting in order to bring 
the essays up to date. Further half a dozen new chapters have been added, 
including a reprint from The Sokoitor of Bernard Shaw's will (Chap. 19), 
which contains a critical assessment of the Judgment of Harman J. 

Naturally this is a highly selective work dealing only with particular 
aspects of the law of trusts. While it cannot be sald that all of the essays 
come appropriately under the heading of modern developments they are 
all enlightening and some even entertaining. Professor Keeton’s style is 
light and attractive considering the subject-matter. It is a book which 
helps to elucidate some of the difficult problems which arise in this branch 
of law, though naturally it is no substitute for a textbook on the subject. 
The author’s propensity for giving lengthy verbatim extracts from cases is 
a trait which serves him well in this book. The chapters are generally short, 
the average length beling about thirteen pages. This calculation omits the 
longest chapter (61 pages) which is on Trusts for Accumulation (Chap. 17). 
This latter is the most important of the new chapters; it contains a very 
valuable discussion of the Thellusson Act and later legislation and of the 
dificult case law on the subject. It is in fact almost a comprehensive trea- 
tise on the topic and completes 2 study of which the first part, on the 
Thellusson will itself, appeared in the Worthern Ireland Legal Quarterly in 
1970, 

The author’s remarks on the Public Trustee Office in Chapter 8 (Some 
Special Kinds of Trustee) have proved apt, for it was announced in 
March 1972 that the Office was to close down after sixty-six years of service. 
Though the arguments (of the author and others) for the abolition of the 
Public Trustee Office are probably well founded, already there are many 
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who are regretting its tmpending demise, The Times going so far as to dub 
the Public Trustee, in terms almost of affection, % family solicitor to the 
Nation.” 

H. Tanto. 


Tue RECEPTION IN CEYLON oF THE Eincuisu Trust. An analysis 
of the case law and statutory principles relatmg to trusts and 
trustees in Ceylon in the light of the relevant foreign cases and 
authorities. By L. J. M. Cooray, LL.B.(Cey.), po.p.(Cantab), 
Reader, Ceylon Law College; Lecturer, University of Ceylon. 
[Colombo: Privately Published. 1971. Rs.75 £8-75.] 


Tus is a revised and expanded version of a dissertation which was awarded 
the Ph.D. by Cambridge Universtty. It is in effect the first thorough study 
of the law of trusts in Ceylon. Indeed, the lengthy title is somewhat mis- 
leading, since the book is primarily an analysis of the Ceylon Trusts 
Ordinance and the case law interpreting {t, rather than of the reception of 
English law.. The pre-Ordinance law is, however, naturally considered where it 
contintes to be relevant in the interpretation of the Trusts Ordinance and the 
interaction between the Engiish-orlented law of trusts on the ome hand and 
the Roman-Dutch or customary laws on the other is brought out. The presenta- 
tion is clear and the footnotes are confined to the citation of authorities. 
There is no doubt that Mr. Cooray has made a most useful contribution to 
the legal literature of Ceylon. After a brief survey of the laws and legal 
institutions of Ceylon the author defines a trust and explains the sources 
of the law on the subject. He goes on to give an account of the introduction 
of trusts Into Ceylon and to explain the roles of the Judges and the legislature 
in this respect. He explains why the trust declined in popularity compared 
with the Adet-comendsewn in the twentieth century; the absence of an adequate 
textbook seems to have been .one of the reasons. Mr. Cooray then passes on 
to the Interpretation of the Trusts Ordinance No. 9 of 1917 and particularly 
the applicability of English law in the case of oaeus omissi. After that the 
distinction between trusts and cognate institutions are set out, and the 
text then passes to the topic of the creation of trusts. There is a separate 
chapter on trusts of tmmovable property with special reference to the 
Frauds Ordinance, and also one on trusts arising under sections 88 to 96 of the 

which correspond to constructive and resulting trusts in English 
law. Chapter VIII is on charitable trusts and touches on the difficulties 
concerning Hindu Temporalites. Then follows a chapter on the beneficiary 
and bis remedies. After that a miscellaneous collection of matters relating 
to trusts is taken up (the registration and prescription ordinances, the parti- 
tlon statutes and questions of execution and insolvency). Finally tHere is a 
section on the trustees themselves and their liability for breach of trust, The 
conclusion he draws is that the trust has served a useful purpose in the law 
of Ceylon especially in the field of charitles and unjust enrichment. 
Except in the fleld of charities English trust principles have not been adapted 
either legislatively or judicially to suit the conditions and circumstances in 
Ceylonese society. A number of helpful suggestions for amendment of 
certain sections of the Trusts Ordinance are gathered together in a Hst on 
page 248, and the Ordinance itself follows as an Appendix. 

The work is thorough and sensible. It is not, of course, a textbook on 
the whole law of trusts; a good deal of background is necessarily pre- 
supposed, and many of the sections are relatively short. The subject has 
been treated from a practical rather than a theoretical point of view, and 
the doctrinal difficulties which the co-existence of trust law with Roman- 
Dutch Adet-cormméissa and indeed with that system as a whole evokes are not 
examined. That was inevitable in the circumstances. The book is printed in 
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an attractive format, with the sections and subsections clearly distinguished. 
There is a separate series of footnotes for each section—perhaps a question- 
able technique. The author handles the Ceylon cases with great mastery and 
his criticisms are invariably telling. 

It would not be correct, in summing up the general impression which 
a perusal of the book produces, to say that the Trusts Ordinance has been 
Invariably applied in a literal sense nor that it has been disregarded in 
favour of Engilsh equity. Something intermediate has happened, the 
Ordinance being treated at times as an enactment in its own right and at 
others as, so to speak, evidence of the English law. This suggests some 
reflections about the manner in which, in practice, English courts would treat, 
for example, a code of contract law if that project should ever come to 
fruttion. 

A. M. Homor. 


PRESTON AND Newsox’s RESTRICTIVE Covenants (Affecting Free- 
hold Land). Fifth edition. By G. H. Newsom, Q.c. [London : 
Sweet & Maxwell. 1971. xxvii and 828 pp. (inc. index). 
£8°50.] 


Tux previous edition of this well-established work was published in 1967. The 
main differences between thet and the present edition are the rewriting of 
Chapter 7—concerned with the discharge and modification of covenants (in 
the light of the Law of Property Act 1969), and Chapter 2—concerned with 
the transfer of the benefit of covenants (in the light of recent decisions 
Mustrating particularly a judicial approach more favourable to the 
enforceability of private schemes of development). 

Within its traditional boundaries the book will undoubtedly furnish the 
help and guidance for practitioners that has come to be expected. But 
perhaps it is a pity that those boundaries are so rigidly adhered to. For the 
teacher and the student—and indeed for the practitioner—relationships 
between connected rights (such as, for example, easement and restrictive 
covenant) must often be critical To emphasise exclusively one kind of 
appurtenant right separated from others by historical rather than analytical 
or substantive reason tends to discourage the forming or even the examination 
of a pattern. Preston and Newsom is by no means alone in this regard. It 
is only to be regretted that it so continues, 


Darm Jacxson. 


CONSTITUTIONS OF THE COUNTRIES OF THE WoRLD. Volume 1: 
Edited by A. P. Bravsre and G. H Franz. [Dobbs Ferry, 
N.Y.: Oceana, 1971. $69.00]. 


Tue rapidity with which revolutions have been following each other In 
recent years, particularly in some of the newer countries, has meant that 
in most cases by the time any collection of constitutional documents is 
published it is, to some extent at least, already out of date. This drawback 
will, it is hoped, not be so serlons with the new Bleustein-Flans collection 
of Constitutions of the Countries of the World which 1s being published in 
loose-leaf form and so can easily be kept up to date. 

In addition to providing the texts of the constitutions, this new collection 
prefaces each document with a short chronological statement giving the 
constitutional development of the country concerned, and follows each text 
with a bibliography drawn from both official and unoffictal sources. The 
editorial notes also indicate how the constitution has been tmplemented, and 
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the supplements will keep this aspect of constitutional history as up to 
date as they do the texts themselves. 

The scheme is to complete the work in approximately ten volumes, 
running to some 10,000 pages. While it is intended to arrange the material 
alphabetically, the editors draw attention to “the information lag which 
now exists especially with regard to developments in many newly indepen- 
dent countries, [so] we shall make these matters our top priority in the 
first three or four volumes.” While this may explain why Volume 1 contains the 
Constitutions of Congo (Braxsaville); Congo (Kinshasa); Fiji; Gambia; 
Korea—only South Korea. It is to be hoped that the omission of the People’s 
Republic does not forecast a similar omission of the Constitution of the 
German Democratic Republic; Malawh; and Western Samoa. It does not 
explain, however, the inclusion of Ecuador, Paraguay, Turkey, Uruguay and 
Yugoslavia, 

Perhaps when the editors bring out further volumes and supplements 
they will indicate how the published material is to be rearranged. If it is 
to be kept in the form that is used m this volume, it will mean that 
a reader will have to take down all the volumes and go through them page 
by page, for as yet there is no indication that any table of contents wHl 
be issued. The criticisms mentioned here may perhaps reflect growing 
pains. If they do, the work will stand as a monumental contribution to the 
study of comparative constitutional law and the editors end publishers are 
to be thanked for making them avallable. 

LC. Goren. 


JUDICIAL PROTECTION AGAINST THE Executive. Volume 8. Max 
Planck Institute for Com tive Public Law and International 
Law. [Cologne: Carl Heymanns Verlag KG, Dobbs Ferry, 
N.Y.. Publications Inc. 1971. xii and 400 pp. $50 
for 8 volumes. ] 


Tum third volume of this formidable and unique symposium analyses, in 
conceptual terms, the thirty-two national reports incorporated in the first 
two volumes. It goes on to summeriso and comment on the colloquium held 
at Heidelberg in July 1968 on the basis of the national reports. There are 
also essays on the international law implications of judicial review in 
municipal law. The volume concludes with an impressive index to the whole 
work in three languages. 

The three volumes are an important work of reference in administrative 
law. The attempts to synthesise and compare the national reports are not 
altogether successful, mainly because most of the national reports give too 
little information about what happens in practice. Among the points of 
interest to English readers are the ostensibly good performance of the 
English courts in reviewing the exercise of discretionary powers, the fact 
that problems of loous standi present difficulties in almost every jurisdiction, 
and the need for adequate legal redress in the face of administrative 
dilatoriness, But the principal merit of these volumes lies in the material 
suppHed on the forms and content of judicial review in those states whose 
systems of administrative law have never been considered m any publication 
in this country. 

> S. A. œ S. 
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THE BRITISH LIBRARY OF POLITICAL 
AND ECONOMIC SCIENCE 


Tue British Library of Political and Economic Science is generally 
regarded as the Library of the London School of Economics, But 
although it is housed in the School’s buildings it is in fact an 
independent institution, founded at the same time as the School by 
the same group of persons brought together by Sidney and Beatrice 
Webb, and intended to serve the need for a library of international 
standing specialising in social sciences. Since 1896, it has been used 
by scholars from all over the world. From the beginning it has met 
the widespread need for a comprehensive collection of material in 
the social sciences, including within that compass—with great fore- 
sight—law. But the Library has a very confined space; the 
material on open shelves is congested; by far the larger part of the 
publications is not on open access but in reserve stocks, and 
facilities for readers are totally insufficient. 

Despite all the difficulties, the Library remains to this day one 
of the best law libraries in Britain. Not least, it maintains its col- 
lection of comparative and international works which are an 
invaluable asset and for obvious reasons of rapidly increasing 
importance for legal practitioners. Moreover, in few other places can 
lawyers -study the legal sources which they need, in the knowledge 
that the relevant materials on other social sciences are to hand in 
adjacent rooms. This is an essential advantage at a time when law is 
increasingly studied, as it should be, not as an abstract set of rules, 
but as part of society as a whole, and when the practising lawyer is 
constantly confronted with the need of understanding the social 
facts underlying the legal issues which he has to handle. 

Taking advantage of a unique opportunity, the London School 
of Economics has contracted to purchase a large building adjoining 
the School in order to convert it into a new home for the Library. 
The move is planned for 1974—75 and will at last provide the space 
appropriate in scale and facilities for this institution of world-wide 
fame. 
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The cost of these plans will be high, inevitably so because a large 
building in the centre of London is involved. The School will 
therefore shortly be launching a public Library Appeal from which 
it must raise its part of the money needed. The sum to be raised 
is at least £2-5 million and a large part of this must be in hand by 
October 1978, i 

The Modern Law Review Committee is conscious not only of the 
value of the Library as such but also of the great help and assist- 
ance which the Review receives and has always received both from 
the Library itself and from the School. We therefore warmly 
commend the Library Appeal to our readers both in Britain and 
abroad. 

Donations may be sent to, or further information obtained 
from: Lord Robbins, Library Appeal Office, London School of 
Economics, Houghton Street, London WC2A 2AE. 


K. W. W. 


THE POLICY BASIS OF THE ENGLISH 
CONFLICT OF LAWS OF MARRIAGE 


Po.icy 

Tue object of this article is to re-assess the rules relating to marriage 
in English conflict of laws in the light of the policy objectives 
applicable in this field. The best way to begin is to make a list of 
the policies that are thought to be relevant. The list that follows 
has been derived mainly from decided cases in which the court has 
expressly indicated the policies it is following but similar lists by 
previous writers have also been taken into account.? 

1. Convenience. The policy of giving consideration to the con- 
venience of courts and litigants almost always points in the direc- 
tion of the law of the forum. Since foreign law must usually be 
proved by experts, it involves delay, uncertainty and greater 
expense. For these reasons, and because counsel and judges feel 
more at home in their own system, there is a natural tendency to 
prefer English law in the absence of compelling reasons to the 
contrary. This policy takes effect most notably in the rule that 
English law will always be applied in any case in which foreign law 
is not satisfactorily proved but it probably plays some part in those 
rules which apply the lew fori to questions such as divorce. 


2. Intrinsic merit of the legal rule. In some cases judges are 
concerned with the specific content of a foreign rule and refuse to 
apply it because they feel it is unjust or immoral. (The standards 
of justice and morality are, of course, English ones.) This is 
usually done under the rubric of public policy, although public 
policy is used for much wider purposes as well, such as giving effect 
to English domestic policy or disguising the abrogation of an old 
choice of law rule. 


8. Reasonable ewpectations of the parties. The policy of uphold- 
ing the reasonable expectations of the parties as to the law govern- 
ing their affairs is based on elementary justice and fairness. It 
is particularly important where the parties have acted on their 


1 Bee Cheatham and Reese, ‘ Choice af the Applicable Law ” (1952) 52 Col. 
L.R. 050; Leflar, “ Ohoice-Influenci Considerations in Conflicts Law" 
(1966) 41 N.Y.U.L.R. 987; Yntema, ‘' The Objectives of Private International 
Law ” (1057) 85 Can. Bar Rev. 721; and Hancock, ‘‘ Chaice-of-Law Policies 
in Multiple Contact Oases "' (1948) 5 U. of Toronto L.R. 188. Kahn-Freand, 
The Growth of Internationaiem in English Privats International Law (1060) 
is a detailed dy of one particular ; Tötterman, ‘‘ Functional Bases of 
the Rule Loous Regit Adum in English Conflics Rules" (1958) 3 I.O.L.Q. 
27 is a policy study of a particular rule. 
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expectations, as where they have chosen one form of ceremony in 
preference to another, but it should also be considered where they 
have simply lived on the assumption that a certain state of affairs 
exists: to destroy this assumption unexpectedly can result in a 
quite natural sense of injustice.” It must be stressed that the policy 
only applies where the expectations are reasonable: if a reasonable 
man would know that one system of law is just as likely to govern 
as another this policy will not be applicable, 


4. Validation of marriage. The policy of preferring the system 
of law most favourable to the validity of the marriage, if other 
things are equal, is based on the general social policy in favour of 

. Since nullity operates retroactively and can destroy 
something which one or both of the spouses (as well as the children 
and third parties) assumed to have existed, it is desirable to limit 
this remedy as much as possible and encourage the parties to have 
recourse instead to divorce where the marriage has ceased to be 
viable. 


5. English domestic policy. The policy behind a rule of English 
internal law may indicate when that rule should be applied in a 
conflict of laws situation. The questions that must be asked are, 
first, what are the interests that the rule is designed to protect? 
Secondly, would those interests be affected if the rule were not 
applied when a particular foreign element is present? If the failure 
to apply a rule of domestic law in a particular situation would 
prejudice’ those interests one can say that English domestic policy 
requires the application of English law. 


6. International uniformity of decision. In the field of mar- 
riage this policy is mainly concerned with promoting uniformity of 
status, i.e. international recognition of a person’s status as married 
or single. In the past it was considered scandalous that a person 
could be married in one country and not in another; today this feel- 
ing is leas strong because the moral and religious significance of 
marriage has declined, but limping marriages are still considered 
undesirable. Uniformity of status is best achieved by applying 
choice of law rules which have attained international acceptance 
and by seeking to further the unification of conflict of laws by 
international convention. Beyond this all that can be done is to 
try to achieve uniformity of decision with that country with which 
the parties are most closely connected, in English eyes the country 
of their domicile. 


7. Domestic policy of foreign law. By reason of comity or inter- 
nationalism courts may recognise the interest of foreign countries 


2 See the comments by James L.J. in Re Goodman's Trusts (1881) 17 Oh D. 
266, 297-208. 

2 For the influence of this age in American conflict of Laws, seo Ehrensweig, 
Conflict of Laws (1962), pp ot seq. 
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in the application of their law. The kinds of interests involved are 
social interests of the sort that English courts take into account in 
deciding whether English domestic policy requires the application 
of English law. The same weight will not always be given to the 
policy interests of foreign countries as is given to English domestic 
policy and this will be especially likely to occur if the policy of the 
foreign law is radically different from that of English law. 

These policies may, of course, pull in different directions. Thus 
policies 1, 2, and 5 usually point to English law; policies 6 and 7 
to foreign law; and policy 4 to whichever law validates the mar- 
riage. English choice of law rules are the outcome of an attempt 
by the judges to balance the relevant policies in each situation. 
Some of the problems involved in this will be considered below. 


REnvor 


There are several objectives which could be achieved through the 
application of renvoi. The strongest argument in favour of it is 
that it allows uniformity of decision to be attained with the country 
whose law is being applied. This is of only limited usefulness, 
however, because that country may not be the one with which it is 
most important to achieve harmony: for example, it is more desir- 
able to obtain uniformity with the country in which the parties are 
domiciled at the time of the proceedings than with the country of 
a previous domicile or the place of celebration. Another purpose 
for which renvoi can be used is to further the policy of validation. 
This can be achieved by applying renvoi only when it has the effect 
of validating a marriage which would otherwise be invalid. It 
could also be argued that in so far as foreign law is applied out of 
comity, it would be illogical to ignore the fact that the courts of 
the foreign country would not themselves apply their own law. 
Renvoi would only be relevant in this case, however, if it resulted 
in the application of English law; there is no reason why a refer- 
ence on to the law of a third country should be accepted: comity 
requires only the recognition of a country’s claim to the application 
of its own law, not its right to designate the law of a third country. 

The main argument against renvoi is that it is inconvenient. 
The application of renvoi presents the court with difficult questions 
of foreign conflicts law and this adds greatly to the expense of the 
case as well as producing delay and uncertainty. Even if the end 
result is the application of English internal law the complexities of 
the case are likely to be greater than they would be if no renvoi 
were applied. The only real solution to the problem would be an 
international convention to achieve uniform choice of law rules 
between different countries. Until this comes about renvoi might 


4 Provided the English court applies total renvoi and the foreign court does not. 

5 One possible basis for such a convention would be to designate tae ayer 
law as either the law of the domicile or the law of the nationality, chever 
is more favourable to the validity of the marriage. 
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be justifiable when it validates a marriage* but otherwise it is 
probably better to reject it. 


FoRMALITIES 


There are strong policy reasons for upholding a marriage when it 
complies with the lew loci. The local form may often be the only 
one available and the policies of upholding the reasonable expecta- 
tions of the parties, safeguarding the reliability of local records, 
validation and imternational uniformity of decision all favour the 
recognition of the marriage. Where, however, the marriage is 
invalid by the lew loci, the arguments for refusing to recognise it 
are not quite so strong. Thus where the marriage is celebrated in 
a foreign country there are certain limited exceptions to the lew loci 
rule under the Foreign Marriage Acts 1892 to 1947 and the common 
law marriage doctrine‘ and, though the courts will be less ready to 
recognise exceptions when the marriage is celebrated in England, it 
is to be hoped that marriages under foreign statutes similar to the 
Foreign Marriage Acts will be upheld. 

It has sometimes been suggested* that the courts should go 
further than this and allow the parties the option in all cases of 
complying with their personal law (where this is possible) instead 
of the local law. It is unlikely, however, that a general rule of this 
nature will ever be accepted, although it is possible that further 
limited exceptions will be made to meet unusual situations where 
it would be unreasonable to expect compliance with the lew loct. 
The strongest argument for insisting on compliance with the local 
form is that domestic policy in England and other Western countries 
is strongly opposed to clandestine marriages and this would be 
jeopardised if foreign domiciliaries were able to marry in a private 
ceremony according to their personal law. The country of celebra- 
tion has a legitimate interest in the application of its law in this 
matter, even if the parties are domiciled elsewhere, since the 
validity of the marriage can affect matters as diverse as immigration 
and citizenship, income tax hability, eligibility for social security 
benefits and the validity of a subsequent marriage with a local 
person. For these reasons such marriages are unlikely to be valid 
in England even if they are recognised by the courts of the domicile: 
international uniformity of decision and, perhaps, the expectations 
of the parties are outweighed by the requirements of domestic 
policy. 

The most serious fault in the present law is the classification of 
a requirement of parental consent to a marriage as a question of 


6 The court was prepared to do this in Tacosanowska v. Tacsanowsh pr 
E mee Por the application of renvoi to invalidate a marriage, seo R. v. 
ood Superintendent Registrar of Marriages, ow p. Arras [1988] 2 Q.B. %6, 
discussed below. 
7 First ed in Tacsanowska v. Taosanowski (supra). 
8 6.9. , Private International Law (2nd ed.), pp. 
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form.’ The reasons for this are historical but it means that if an 
English couple marry abroad they would have to obtain the con- 
sents required by the local law and failure to do so may result in the 
invalidity of the marriage.’° 
From a policy point of view this result is unsatisfactory since 
the foreign country has no interest in the application of its law. 
The point was made 150 years ago by Lord Stowell in Ruding v. 
Smith, a case concerning the marriage of English parties in the 
Cape, which was then under Dutch law ™: 
“. . . it might surely be a question . . . whether a protection, 
intended for the rights of Dutch parents, given to them by the 
Dutch law, onid operate to the annulling a marriage of 
British subjects, upon the ground of protecting rights, which 
do not belong, in any such extent, to parents living m England. 
39 


Today provisions of this kind are probably intended to protect the 
interests of society and of the parties themselves rather than the 
parents, but the same argument applies, since the legitimate con- 
cern of a country is limited to the protection of its own people. 

In the reverse situation where foreign-domiciled couples marry 
in England the present rule is that the requirements of the domi- 
ciliary law as to parental consent are not applicable and parties 
can, therefore, evade their own law by marrying here. Such mar- 
riages will probably not be recognised in their home country and a 
limping marriage will thus be created until a decree of annulment 
is obtained in the country of domicile. In this situation the foreign 
country has a legitimate interest in the application of its law while 
no English policy is served by refusing to apply the lea domicilii. 


Toe Roya, Marruees Act 


The Royal Marriages Act 1772 lays down that the descendants of 
George IL (other than the issue of princesses marrying into foreign 
families) cannot marry without the consent of the sovereign (except 
that such persons, if over twenty-five, may marry if twelve months’ 
notice Is given to the Privy Council and Parliament does not object). 
The policy of this statute is to guard against undesirable marriages 
which might affect the succession to the throne.* In order to carry 
out this domestic policy the statute must be applied irrespective of 
the place of the celebration of the marriage or the domicile of the 


* Stmonin v. Mallac (1860) 2 Sw. & Tr. 67; rere v. Ogden [1908] P. 46 
(C.A.); Lodge v. Lodge (1 107 B.J. 487; Bliersbach v. MacKwen, 1959 
8.0. 48; Oanada: Solomon v. Walters (1956) 8 D.L.B. (9d) 78; Hunt v. Hunt 
cen 14 D.L.R. (2d) 248 (contra: MaLare v. Molwure [1948 Q.L.B. 126 
Quebec)); New Zealand: Carter v. Carter [1989] N.Z.L 

10 As in Scrimshire v. Sorimshire (1752) 2 Hagg.Con. 808. 

11 (1881) 2 Hagg.Con. 87L 

13 At p. 880. 

13 See Wade and Phillips, Constitutional Lew (8th ed.), p. 175. 
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parties ** since foreign domicile is not a bar to succession to the 
throne. The desirability of upholding domestic policy overrides all 
other policy considerations. It does not follow, however, that the 
result would be the same if a foreign statute of a similar nature were 
in issue: the court would have to balance the interest of the foreign 
country with the other relevant policies (such as the expectations 
of the parties and validation). 


ESSENTIAL VALIDITY 


Most of the English cases on the essential validity of marriage are 
concerned with consanguinity, affinity or non-age. Essential 
validity will, therefore, be dealt with on the basis that it relates to 
these matters and separate consideration will be given to the 
consent of the parties and to bigamy. The basic rule with regard 
to essential validity is that the law of the parties’ domicile governs. 
The rationale of this rule is that domicile indicates the country to 
which the parties “‘ belong,” and there are sound policy arguments 
for deciding questions of essential validity by such a law. If the 
parties ‘‘ belong ” to England, English domestic policy requires the 
application of English law most notably, but not only, because to 
do otherwise would open the door to the evasion of English law.** 
If the parties “‘ belong ” to a foreign country, that country would 
have a similar interest in the application of ita law and an English 
court should recognise this out of comity and a desire to promote 
uniformit? of status.** The expectations of the parties are also best 
fulfilled by the application of their own law, though this may be less 
true where the marriage is celebrated in another country. 

There are, however, a number of aspects in which the present 
law is not satisfactory. First of all, the English law of domicile is 
distorted in certain respects and does not always indicate the 
country to which the parties really ‘“‘ belong.” 1! To the extent that 
this is true the policy justifications for applying the law of the 
domicile fall away. It is hoped that this will soon be rectified by a 
reform of the law of domicile or by replacing domicile with habitual 
residence. Secondly, there is the doubtful rule that a marriage is 
essentially invalid if it is invalid by the law of the place of celebra- 
tion.’* Since essential validity is not a matter of ensuring certainty 
or publicity but is concerned with upholding social policies and, in 
certain cases, protecting the interests of the parties, there is no 


14 The Sussow Peorage Oase (1844) 11 Ol. & F. 85, 147. 

15 See Brook v. Brook (1861) 9 H.L.Cas. 198, 219 (per Lord Campbell L.0.). 

16 Bee Sottomayor v. De Barros (No. I) (1877) 8 P.D. 1, 6 (per Cotton L.J.). 

1T The most unsatisfactory See af the-law ee are tha: roles ee 
the revival of the domicile of origin, domicile of dependence and the stri 
test for aoquiring a domicile of choice. 

18 The main source of judicial su for the rule is Breen v. Breen [1984 
P. 144; contra: Wil c of Swan PIT) 2 V.R. (I.P. & M.) 47 (Australia) an 
Reed v. Reed (1969) 6 D.L.R. (8d) 617 (British Columbia, Ceneda). 
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policy justification for applying this rule which would create an 
additional obstacle to the validity of the marriage. The only situa- 
tion in which it might be justified is where the question arises 
before the celebration of the marriage, e.g. on an application for 
mandamus against a registrar of marriages who refuses to allow a 
couple to marry. In this situation the policy of validation is less 
strong and a court of the place of celebration might be justified in 
requiring its domestic law to be followed. 

The third, and most serious, problem concerns the case where 
the parties are domiciled in different countries, what might be 
called the “divided domicile situation.” Here the policy argu- 
ments given above suggest that each country has an equal claim to 
the application of its law and the right solution is by no means easy 
to find. The answer given by most writers is that the marriage 
must be valid by the laws of both domiciles, i.e. the law leas favour- 
able to the marriage is applied. In the actual cases, however, the 
solution has always been the application of forum law where, as has 
always been the case, one party is domiciled in England.’* 

Pugh v. Pugh ™ is a good illustration of the problem. In this 
case the husband was domiciled in England, the wife in Hungary 
and the celebration of the marriage took place in Austrie. The 
marriage was void by English law under section 1 of the Age of 
Marriage Act 1919*° which provided: ‘A marriage between two 
persons either of whom is under the age of sixteen shall be void.” 
The party under sixteen was, however, the wife and by Hungarian 
law the marriage could not be annulled after she had reached the 
age of sixteen. Since the action was brought after she had reached 
this age, the marriage was effectively valid under Hungarian law. 
It was also valid under Austrian law. 

The court considered the policy of the English statute and found 
that it was designed both to protect the person who was under age 
and to protect the interests of society." In so far as it was designed 
to protect an immature party from “ the stresses, responsibilities 
and sexual freedom of marriage ” * there was no reason to apply it 
to the case in question since the legitimate concern of English law 
would ‘extend only to the protection of persons domiciled in 
England; but in so far as it was designed to protect society from 
unstable marriages English policy would be concerned whenever 
there was a likelihood that the parties would make their home in 
England, which would certainly be the case where one party had an 
English domicile. There was, therefore, some ground for applying 
English law. 


1 Radwan v. Radwan (The Times, July 18, 1972) was decided too late to be 
considered in this article. 

19 [1951] P. 482. 

20 Seo now the Marriage Act 1949, s. 2. 

21 At p. 492. 

22 Ibid., per Pearce J. 
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English domestic policy is not, however, the only consideration. 
The reason why Hungarian law upheld the marriage was probably 
because it was thought that the consequences both to the parties 
and to society of breaking up a de facto union outweighed all other 
considerations. In so far as the interests of society were concerned, 
Hungarian law had an equal claim to application, since one party 
was domiciled there, but, as that party was the one under age, 
Hungarian law had a better claim in so far as the protection of the 
parties was concerned. The expectations of the parties in divided 
domicile cases might well be in conflict but where, as here, the len 
loci upholds the marriage, this policy factor also favours the validity 
of the marriage. It is suggested, therefore, that the court should 
have held the marriage to be valid but in fact it applied English 
law and granted a decree of nullity, presumably because it con- 
sidered that more weight should be given to the claims of Engtish 
domestic policy than to comity. 

In Mette v. Mette?? one party was domiciled in England and 
the other in Germany, where the marriage was celebrated. The 
marriage was valid under German law but void for affinity under 
English law. Here each country had an equal claim to the applica- 
tion of its law but the court applied English law. In Sottomayor v. 
De Barros (No. £)** the marriage was celebrated in England and 
was valid by the law of England (where one party was domiciled) 
but invalid, for consanguinity, by the law of the other party’s 
domicile. . The court applied English law and upheld the marriage. 
The court in this case was clearly concerned with protecting the 
interests of the English party.** 

It is generally accepted that it is undesirable to give special pre- 
ference to forum law because of the limping marriages that must 
inevitably result. For this reason most writers suggest that the 
marriage should be held to be invalid if it fails to comply with either 
party’s domiciliary law. This solution, however, leans too heavily 
in favour of invalidity and is justified only where the question 
arises before the marriage has been celebrated. Once a de facto 
marriage exists, the policy of validation should be applied and the 
marriage should be upheld if it complies with the lew domicilii of 
either party. If the law were reformed along these lines Sottomayor 
v. De Barros (No. #)** would stand but decisions such as Pugh v. 
Pugh ™ and Mette v. Mette? would no longer represent the law. 
It would, of course, be open to the parties to obtain a divorce if the 
marriage had broken down and this would be a more satisfactory 
solution than a decree of nullity. 


23 (1859) 1 Bw. & Tr. 416; followed in Re Paine [1940] Ch. 46. 

24 (1879) 5 P.D. 94. See also Chetts v. Ohetti [1900] P. 67. 

25 See the passage from the judgment of Cotton L.J. in § or v. De Barros 
(Neap quoted by the court ın Sottomayor v. De Barros (No. 3) (supra) at 
p. . 
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CONSENT 

In English domestic law a marriage is invalid for lack of consent in 
three circumstances: if either party is insane so that he does not 
understand the nature of the marriage contract; if either party 
makes s mistake as to the identity of the other party or the nature 
of the ceremony; and if the will of either party is overbarne by 
reasonably held fear of danger to life, limb or liberty (duress). 
These rules represent a compromise between conflicting domestic 
policies: on the one hand it is felt to be morally wrong and socially 
undesirable that a person should not freely consent to his marriage; 
on the other hand the reasonable expectations of the other party 
must be protected and the security of marriage must be upheld.** 
Because of these conflicting policies there are strict limits to what 
constitutes lack of consent: a mistake as to the financial and social 
standing of the other party is not a ground for nullity, nor is a threat 
of penury or social degradation.*’ Other systems of law may be 
more liberal than English law (i.e. more willing to hold that consent 
was vitiated) or stricter.** 

The leading case on consent in conflict of laws is now Ssechter v. 
Szechter ™ in which the parties were the victims of political persecu- 
tion and anti-Semitism in Poland. The petitioner was a Jewish girl 
who had survived death at the hands of the Nazis only by being 
thrown by her mother from a moving train when she was a child. 
As a result of her experiences during the war she suffered from per- 
manent ill-health. After the war she was befriended by Dr. 
Szechter, a well-known Polish historian who was also a Jew, and 
was treated by him and his wife almost as a child of the family. 
She apparently took some interest in the various political trials that 
were going on and as a result was arrested in 1966. She was held in 
prison until her trial in 1967 when she was sentenced to three years’ 
imprisonment for anti-state activities. In view of her poor health 
and the ill-treatment she received in prison she was afraid that she 
might not survive her sentence. Dr. Szechter had been given per- 
mission to leave the country and he decided that the only way to 
save her was to marry her so that she could accompany him. He 
therefore divorced his wife (who then left Poland) and in February 
1968 he married the petitioner in prison. In September of that year 
she was released (after serving leas than one year of her sentence) 
and they left Poland shortly afterwards. The parties came to 
England and a petition for nullity on the ground of duress was pre- 
sented to the court. Sir Jocelyn Simon P. (as he then was) held 


36 Bee the remarks of Lord Marrivale P. in X. v. Kelly (1082) 49 T.L.R. 99 
gored by Devies Jin Par jac V. Parojaio J] 1 W.L.R. 1280. 

37 Sseohtor V. paconer MOTI] W.L.R. 170, : 

eo eee in eo United States, where in some states at least the lew 
is more liberal, see H. H. Clark, The Law of Domastio Relations in the 
United States (1068), pp. 90-114. 


3° Supra. Other cases are H. v. H. [1084] P. 238, Parojolo v. Parojoio [1988] 
1 W.L.B. 1280, and Buckland v. Buckland [1968] P. $6. 
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that duress had been established under both English and Polish law 
(which he found to be the same) and he therefore granted the 
decree. 

The rule which the court laid down in this case was that consent 
is an aspect of the essential validity of marriage and is governed by 
the law of the domicile. It is impossible, however, to accept this 
rule fully. Even though expert evidence was given that the mar- 
riage was void for dureas under Polish law it is quite inconceivable 
that a Polish court under the present régime would hold that 
imprisonment by sentence of a court would constitute duress.’ It 
was therefore highly unrealistic to say that the marriage was void 
under Polish law if by this one means Polish law applied by the 
Polish courts. One also feels fairly confident that if the evidence 
had been that the marriage was valid under Polish law the court 
would have declared that public policy required the application of 
English law. This supposition is strengthened by the fact that the 
court seemed to be more concerned with considering the validity of 
the marriage under English law than under Polish law. 

It is in fact probable that whenever the law of the domicile is 
less liberal than English law it will be refused application on public 
policy grounds: one can hardly doubt, for example, that, if under 
a foreign system mistake as to the identity of the other party, or 
the insanity of one party, did not invalidate the marriage, public 
policy would require that English law be applied. The reason for 
this is that the policy of freedom of consent to marriage has a 
strong moral content which overrides normal conflict of laws 
considerations. 

If, however, the foreign law is more liberal than English law, 
public policy will not necessarily be opposed to its application. 
Thus if the law of the domicile provides that a mistake as to the 
financial and social standing of the other party is a ground for 
nullity the courts might be prepared to annul it on that ground. 
There would certainly be sound policy arguments for doing so: the 
expectations of the parties would be fulfilled and the legitimate 
interest of the domicile in the application of its domestic policies 
upheld. : 

According to Sir Jocelyn Simon’s dictum in Sxechter v. 
Ssechter*! the marriage is invalid if by the law of either party’s 
domicile one party does not consent to marry the other. However, 
the arguments given previously when the divided domicile situation 
was discussed apply also here: each country has a claim to the 
application of its law and policy to the marriage and the policy of 


3° Tt is a rulo of Emglish law that the party concerned must nos himself be 
ible for the danger which threatens him and a Polish court would 
peobably hold that a similar rule was applicable in this osse. Another case in 
ich the court ad an equally unreelistic approach to foragn lew 
(Hungarian law) was H. v. H., supra. 
31 Supra at p. 177. 
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validation should decide the issue. Provided the parties consent 
by English law, the marriage should be valid unless there is no 
consent by the law of both parties’ domiciles. 


Bicamy 


Bigamy can give rise to choice of law problems if a party to a mar- 
riage is regarded as already married by the law of his domicile but 
not by English law. This could occur if a previous marriage is 
void under English conflict of laws but not under the conflict of 
laws of the domicile or if a decree of nullity or divorce is recognised 
in England but not in the country of domicile. The problem here 
is that of the incidental question >? and it is best considered with 
reference to a concrete situation such as the following: H and W1 
are divorced in country A, where they are domiciled. H then 
acquires a domicile in country B and marries W2. The divorce is 
recognised in England but not in country B, so that there the 
marriage is void for bigamy. 

The first argument that could be put forward in favour of 
holding the marriage to be invalid is that this would secure uni- 
formity of decision with country B. This would be a strong 
argument if the parties are still domiciled in country B but if the 
parties are no longer domiciled there at the time of the proceedings 
uniformity with country B is less important. The second argument 
that could be put forward is that country B has a legitimate claim 
to apply its law and policy to the marriage and that this should be 
recognised out of comity. However, the interest which the law of 
country B is designed to protect is the integrity of the first marriage 
and this is not an interest which, in English eyes, is the concern 
of country B. Country A, as a country whose courts had jurisdiction 
over that marriage, is the country entitled to determine whether 
that marriage should be dissolved or not. To reject the view of B 
law that the divorce is invalid does not conflict with the require- 
ments of comity towards country B: to do otherwise would conflict 
with the requirements of comity towards country A.” 

The main case on this subject is R. v. Brentwood Superintendent 
Registrar of Marriages, ew parte Arias** in which the problem was 
complicated by the introduction of renvoi. The facts were that H 
was an Italian national domiciled in Switzerland who had obtained 
a Swiss divorce from his first wife. He then wished to marry W2 


32 For a full discussion of this problem, see Hartley, ‘‘ Bigamy in the Conflict 
of Laws’ esl 18 TOT: 

33 If the divorce was granted in Bngiand there would, of course, be no question 
ot amily; but English domeetio policy would require that the right of tho 
parties to remarry should be recognised. a decree of nullity is involved 


instead of a divorce or if the first i , vaid ab initio nooordiog to E lish 
conflict of laws, is valid according to ' oonflict of laws of the d 6, & 
ee ee wonla apply. The Tie at validation is, 
applicable. 
ae (1960) 90.8 B. B66. 
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(who was a Spanish national domiciled in Switzerland) but was 
unable to do so for the following reasons. Under Swiss conflict of 
laws questions of capacity to marry are decided by the national law 
of the parties, ie. Italy in the case of H. Italian conflict of laws 
refused to recognise the Swiss divorce and consequently would not 
reco, nise his capacity to remarry. Swiss courts (contrary to the 
argun-2nts presented above) give effect to this and would hold any 
marriage by H to be invalid. In view of this, H came to England on 
a visit with W2 with the object of marrying in this country, but 
he was refused a licence to marry by the registrar of marriages. He 
then applied to the Divisional Court for an order of mandamus but 
the court refused his application on the ground that he lacked 
capacity to marry. 

The court gave two policy grounds for its decision. The first 
was uniformity of decision,** which was an important consideration 
in view of the fact that the parties intended to live in Switzerland, 
and the second was comity.** Comity certainly required the court 
to consider the claims of Switzerland to apply its law to the case, 
but Swiss domestic law contained no impediment to the marriage: 
comity to Switzerland does not require the application of Italian 
law just because a Swiss court would apply it. It should, more- 
over, be said that the result of the approach taken by the Swiss 
courts was grotesque: H’s first marriage was dissolved but he 
could never remarry during the lifetime of his former wife; she, 
however, being a Swiss citizen, could lawfully remarry in Switzer- 
land at any time. 

If the marriage had already been celebrated it would surely 
have been wrong to hold it to be invalid. Since it had not been 
celebrated the consequences of the court’s decision were less serious. 
It could also be argued that as the marriage would not be recognised 
in Switzerland it would not really benefit the parties to alow them 
to celebrate it; in fact an English marriage certificate might mislead 
third parties in Switzerland. These facts might have justified a 
decision by the court to exercise its discretion against granting 
mandamus, 

The decision in the Brentwood case has now been overturned by 
section 7 of the Recognition of Divorces and Legal Separations Act 
1971 °" which provides that when a divorce is recognised in England 
neither spouse shall be precluded from remarrying on the ground 
that the divorce would not be recognised in another country. This 
provision is to be welcomed but it does not cover the situations 
where the marriage is void ab initio, where a decree of nullity has 
been granted, and, possibly, where the divorce is granted in 


35 At pp. 971-072. 
36 At pp. 970-971. 
37 Tehi Soar Art. 11 of the Hague ras ndicr an Recognition of Divorces and 
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England. If any of these cases were to come before the courts it 
is to be hoped that they would follow the same approach as 
the statute.” 


T. C. Hartury.t 


* I would like rato thank Ty ooleagne, Mr. I. G. F. Karsten, for commenting on 
a 


draft of article. does not, of course, bear any responsibility for what 
has been erie 


t B-A, LL.B. (Cape Town), to.u.(uond.); Lecturer in Lew, London School of 
Economica. 


THE FOREIGN COMPENSATION ACT 1969 AND 
A NINETEENTH-CENTURY PRECURSOR 


In an article written shortly after the Foreign Compensation Act 
1969 received the Royal Assent, Roger Parker, Q.C. expressed the 
hope that the Act might be amended in the future to give a right 
of appeal to claimants and to the “‘ fund ’’* from determinations 
of the Foreign Compensation Commission on all questions of law. 
The Act gives a right of appeal to the Court of Appeal, by the 
“ case stated ’? method, on questions of law as to the jurisdiction 
of the Commission or as to the construction or interpretation of 
an Order in Council made under the Foreign Compensation Act 
1950.2, Roger Parker went on to make the pertinent comment that 


“ from the first to last the question of the degree of protection 
which it was necessary to afford to the determinations of the 
Commission was never given the slow and careful consideration 
that should always be given to any provision which interferes 
with a principle which in this country we believe to be funda- 
mental, namely the right to resort to the Courts.’’? 

The purpose of this article is to contribute to the debate which 
it is hoped will continue about the functions of the F.C.C. and the 
extent to tvhich its decisions ought to be subject to reconsideration 
in the courts. The Minister of State at the Foreign Office was 
quite correct im stating, during the debate on the original Foreign 
Compensation Bill in 1950, that in the past the general practice had 
been for the Secretary of State, exercising prerogative power, to 
distribute sums paid to the British Government by a foreign govern- 
ment in settlement of claims of British subjects. Usually the Foreign 
Secretary was assisted by an individual legal expert or a com- 
mittee, perhaps with a lawyer as chairman.‘ 

However, a notable omission from the debates in 1950 and in 
1958, when the F.C.C. was expressly excluded from the Tribunals 
and Inquiries Act,° was any mention of the practice of the early 
nineteenth century when lump sum compensation had been distri- 
buted by commissioners, but with a wide avenue of appeal to the 
Privy Council. In the debates in the Lords on the Foreign Com- 
pensation Bill 1960, at the stage when the Bill contained the 


1 Bee below, p. 508. 
2 Foreign Compensation Act 1960, s. 8. 
3 “ The Affair af the Foreign Compensation Bill,” Law Guardin No. 50, July/ 


1969, pp. 11, 14. 
«BLO. Deb. (8th ser. , Vol. 475, col. 41, May 8, 1980. 
5 s. 11 (8). Bee G and Strest, Prineples of Administrativas Law (8rd ed. 


1968), pp. 286-287, and de Amith Jadina! Review of Adméinistrateve Action 
(2nd ed., 1968), pp. 858-859. 
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notorious clause excluding from judicial review in the future any 
determination by the Commission of any question of construction 
or interpretation of any provision concerning claims in a future 
Order in Council,* the Lord Chancellor gave the impression that 
compensation had always been distributed by civil servants in 
the Foreign Office until the establishment of the Foreign Com- 
pensation Commission in 1950.7 No one raised the question of 
how long before 1950 had this been the practice. The Lord Chan- 
cellor began his review of the pre-1950 practice with the treaty 
concluded with China in 1842, the effect of which in regard to 
alleged claims of individual British subjects was determined by 
the courts in Rustomjee v. The Queen.* But one can be forgiven 
for assuming that few, if any, of his audience knew of the earlier 
practice at the beginning of the nineteenth century, in particular, 
of the Statute 59 Geo. 8, c. 81 (1819) dealing with the compensation 
paid by France for properties wrongfully seized during the Revolu- 
tionary period.’ 

It will be demonstrated that the government of the day did 
not hesitate over whether dissatisfied claimants should have some 
avenue of appeal from the Commissioners’ decisions. Earlier 
instances in which Commissioners had had power to give final 
decisions were considered inappropriate precedents. Unhappily, the 
precise reasons for the government having taken this view are not 
given in the Parliamentary debates. One can infer that the large 
number of claimants against France, the size of the amounts 
involved and, in particular, the known legal complexity of many of 
the claims which must have emerged during the prior international 
negotiations, were major factors underlying the government’s 
conclusion. 

Other points of interest to be drawn from this episode are the 
selection of the Privy Council as the appropriate appellate tribunal; 
the statutory jurisdiction given to the Court of Chancery to deal 
with disputed claims, and the inherent jurisdiction of that court 


Se ee ent any judicial review based on the decision 
of the House of in nismeais v. Foreign Compensation Commission 
1960] 2 A.O. 147. tes B. Wade, ‘ Constitutional and Administrative 

tE tthe Aniiminig, Oase i (1968) 85 1.9.2. 108. 
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878) ERLEEN 487; eio DRY BD. 69 (0.A.). This decision, 
oilowed by the House of in Civilian War Claimants Association Ltd. v 
The King [1982] A.C. 14, rejected the notion that the Crown recerves com: 
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to give a remedy in cases of breach of trust or fraud in connection 
with a claim. On this latter aspect, relevant United States 
experience is examined. 

, Protracted sittings of an international mixed commission in 
Paris from 1815 to 1818 had not achieved the liquidation of more 
than a few of the claims of British and other European subjects 
on the French Government, arising out of wrongs committed during 
the revolutionary years. The governments had accordingly decided 
to bring an end to “ this interminable liquidation ” +° and accept 
lump sum settlements from France, which each government would 
distribute among its claimant nationals. 

As a result of the succeasful mediation of the Duke of Welling- 
ton, conventions on these lines were concluded between the govern- 
ments in 1818.'' Britain received a total of 140 million livres, or 
rather more than £6 million sterling. The government looked for 
precedents for assessing claims and distributing the lump sum and 
considered that the procedure used for the claims of American 
loyalists under the Jay Treaty ™ and for the settlement of claims 
of creditors of the Nabobs of the Carnatic’ was in point. The 
lump sum would be distributed, in accordance with the terms of 
the international agreements, by a ‘‘ judicature’’ constituted by 
Parliament, in other words, by Commissioners acting under statute. 
The existing Commissioners which had examined and decided upon 
many British claims for submission to the mixed commission in 
Paris wera admirably suited to fulfil this new task. Castlereagh 
observed that, although well provided with legal ability, they 
“ had never acted in difficult cases without the advice of the law 
officers of the Crown.” 1 However, the Commissioners for the 
Jay Treaty claims and the Carnatic claims had been given the 
right of fimal decision, with no judicial review or appeal. The 
commercial claimants on France petitioned the House of Commons 
for a right of appeal from the decisions of the Commissioners to 
“ the Lords of His Majesty’s most honourable Privy Council, as in 
cases of prizes, or to afford them a power of appeal in such other 
manner as to the House may appear proper.” 15 


1¢ Per Lord Castlereagh, oe Secretary, in the debate on First Reading of 
the bill which became 50 Geo. 8, o $1. HO. Deb. (First Series), Vol. xxx, 
col. 528, February 19, 1819, col. 529. 
116 B.F.S.P. 199 (April 25, pe ee ahaa 196 (July 4, 1818, Additional 
Articles concerning Bourdes: 
i Convention of Jantary 8, 190, 1'B:P.3-P. 608, and Statuie of 1908, 48 Geo. 
da See 8 Moore, International Adjudication, Modern Series, pp. 849-489 
13 oe between ee Company and the Private Oreditors of the 
abobs of the Carnatic 10, 1806, text in P. Auber, An Analysis of the 
Consitation of the Haat Indie Company Condon, 1826), p. 187. The powers 
of the ioners to decide claims were set out in the agreement and 
confirmed by 46 Geo. 8, o cxxxiti (personal Act), and later Acts. 
14 H.O. Deb. (First Series), Vol. xxxix, ool. 580, February 19, 1819. 
15 Commons Journals, Vol. 74, p. 809. 
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Somewhat surprisingly to those familiar with the position taken 
by various governments in connection with the Foreign Compensa- 
tion Bill m 1950, the Tribunals and Inquiries Act in 1958 and the 
original version of the Foreign Compensation Bill in 1969, the 
government in 1819 seemed to have accepted that these claimants 
should have some right of appeal. On this matter, the disposition 
of the claims of American loyalists and the Carnatic creditors 
“ afforded no precedent.” ** It was the scope of the right of appeal 
which engaged the government’s attention, not the critical question 
of the desirability in principle or the expediency im practice of 
allowing unsuccessful claimants to challenge the Commissioners’ 
decision before the Privy Council “‘ as in cases of prizes.” It was 
decided to limit appeals to points of construction and *‘ such special 
parts of the execution of the treaty as the King in Council might 
think fit to leave open.” | 

However, it must be made clear at this point that what the 
statute 59 Geo. 8, c. 81 conferred upon claimants was not, in 
strictness, a right of appeal, but a liberty of appeal subject to 
the granting of permission by the Lords of the Treasury.'* This 
conclusion emerges from the provisions of sections 10 and 18 of the 
statute, and is supported by references to permission having been 
sought and granted in some of the reported decisions of the Privy 
Council on appeal from the Commissioners.'* The preamble to 
section 10 stated: 


“ Whereas questions may arise on the construction of the said 
several Conventions [with France], or otherwise, for which it 
may be expedient to provide that there shall, in special cases, 
be a liberty of appeal allowed from any award, judgment, 
determination or order of the said Commissioners . . . to His 
Majesty in Council, subject to the conditions and restrictions 
hereinafter mentioned; Be it therefore enacted. 


The dissatisfied claimant had to be dissatisfied with the award 
“on any Point or Points which, according to the Regulations in 
this Act contained, shall be deemed a fit subject of such appeal... .”” 
The settion goes on to provide that “it shall be lawful for such 
Claimant or Claimants . . . within three calendar months from 
[the date of the award] made and notified to him, her or them, 
to appeal to his Majesty in Council... .’? Section 18 empowered 
the King in Council to make such Orders “‘ as His Majesty shall 


16 Lord Castlereagh, H.O. Deb., Vol. xxx, ool. 1415, April 5, 1819. 


17 Tord. 

Pr Eor Baia Rl gaa hats and fonction of these Lords (who need not 
be peers) ses Taamal angel, "nat Constitutional History, 10th ed. 
rev. Plucknett (London, 1 P. The Pnme Minister holds the office 


of First Lord of the Treasury 
19 6.9. Gumbes’ Case, a Ensen. B; 12 E.B. 524; 2 British hide sr 
Tasi Cases @.I.L.0. 223; Baron de Bods's Case on ue 8 Q.B. 206; 
115 E.R. 654; 6 BI .0. 897; Lord Denman O.J. at 8 Q.B. 282. 
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think fit, respecting the Nature and Description of such special 
cases in which it shall be deemed proper that such Liberty of 
Appeal as aforesaid shall be alowed.” 

The Lords of the Treasury appear to have been generous in 
allowing appeals to go to the Privy Council.”’® It may be significant 
that the Return made to the House of Commons in 1882, “ of all 
Appeals lodged at Privy Council against the Awards or Decisions 
of the late Board of Commissioners for Claims on France,” 7! gives 
no figures for cases in which dissatisfied claimants sought liberty 
to appeal and were denied it. One cannot say that there were no 
such cases, but one would have thought that had a significant 
number of requests for liberty to appeal been refused, this would 
have become known to some members of the Commons with the 
result that questions would have been raised and some return of 
the numbers involved demanded by the House. It may also be 

ignificant that when, in 1826, the Commissioners were directed 
by the Lords of the Treasury to investigate claims which had been 
made out of time and to pay those which were established from 
the considerable surplus remaining after all the timeous claims 
had been satisfied, these claimants were also allowed liberty of 
appeal to the Privy Council. The Treasury Minute dealmg with 
this question was issued in 1880, and merits quotation at some 


Pe 
. As their admission to participate in the advantages of 
the Cenvention was an act of pure bounty on the part of His 
Majesty, they cannot, strictly speaking, have any right to an 
peal from the decision of the tribunal to which His Majesty 
thought fit to assign the task of distributing His bounty. 

“ But as in admitting those Parties to share in the benefits 
of the Convention, it was My Lords’ intention to admit the 
satisfaction of those Claims, as far as they were found to be 
just, without any objection as to the time of their presentation; 
My Lords do not see any inconvenience likely to result from 

to such of them as may wish to er an Appeal to 
ig thea Council against the decision of the Commissioners 
in their respective cases, a ee ee eee pro- 
vided that such Appeal be lodged within a definite period. 

“ My Lords will therefore take measures for sri 
to Parliament in this Session, a Bill for giving to such 
them as may apral within a definite period the same power 
of Appeal which was granted by the tenth section of the Act 


20 In Count Wall's Case (1884) peop. 18; 12 E.B. 551; 4 BI.L.C. 41, 
the Lords of the Treasury all two successive appeals to the Privy 


ers upon 
interim report from the Judicial Committee, clarifying the extent of the 
first raling on appeal. The second appeal and the circumstances leading 
up to the allowance of this liberty are recorded im (1848) Moo. 216, 220-224; 
4 B.LL.O. 880. 
21 H.C. Paper 1881-82, No. 502, Vol. XLV, p. 59. 
a2 H.O. Paper No. 76 (1884), Vol. XLI, p. 407. 
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59 Geo. 8, c. 81, to the first Class of Claimants referred to 
in this Minute.” 7 


The Privy Council was considered the appropriate appellate 
body for reasons which were not given by Castlereagh during the 
debates on the Act of 1819, but which may be assumed to be those 

in a leading treatise on the judicial function of the Council. 
“ Obligations assumed under treaties, since they are matters of 
State, will not be enforced by municipal courts [citing Cook v. 
Sprigg [1899] A.C. 572]. The Privy Council would, therefore, 
appear to be the tribunal best suited for their interpretation [citing 
as an example the right of appeal given by section 10 of 59 Geo. 8, 
c. 81].”?** Although in strictness the Judicial Committee of the 
Privy Council is not a court, but a committee of an executive 
Council, the Crown would never deviate from the advice given in 
the report of the Judicial Committee and “‘ the act of the Crown 
in allowing or dismissing an appeal, according to the advice con- 
tained in the report of the Judicial Committee, is the direct descen- 
dant of the judgment given by the King in person in the Curia 
Regis.” u 

The Court of Chancery was given jurisdiction to dispose of 
disputed claims in cases where the Commissioners ‘‘ shall not be 
able to decide as to the Person or Persons legally entitled to receive 
the Amount, or any Part of the Amount of any Claims adjudged or 
approved by them, or the Competency of any such Person or 
Persons to give a valid and effectual Receipt and Dischazge for the 
same.” ** In disputed cases the Commissioners were empowered to 
sell part of the ‘‘ scrip,” the capital inscribed in the Great Book of 
the Public Debt of France, equal to the amount of the disputed 
claim, and to order the investment of the proceeds in the name of 
the Accountant General of the Court of Chancery, pending final 
judgment. 

The plaintiffs in Hil v. Reardon *™ argued that this provision 
(s. 15) invested the Court of Chancery with a jurisdiction which it 
could not otherwise have possessed: “a jurisdiction on motion or 
petition, and arising out of the act of certain public functionaries.’’ 


23 A later Minute of March 15, 1888, records that ıt now appeared to their 
Lordahips that the opinion of the Council might be obtained upon 
any case without a further Act Parliament. 

m Safford and Wheeler, The Practico of the Privy Council in Judicial Matters 
(London, 1901), p. 778. 

25 Holdsworth, History of English Law, Vol. 1, p. 520. 

26 50 Geo. 8, o. 81, s. 15. Of. the opinion of the U.S. national claims com- 
mission under the Treaty with Spain 1819, that its decisions on the validity 
of olsima and ther amoaint Were nnal, bus Mat, ik was not competent: K 
determine questions of title to an sward. This was the tian en by 
the U.8. Su o Coart in a line of cases beginning in See Lillich, 
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pp. 58 et seq. 
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But, they submitted, and this proposition was accepted by the court, 
the creation of this special jurisdiction in no way deprived the court 
of ita general jurisdiction. In particular, the court’s inherent juris- 
diction in cases of breach of trust or fraud was undiminished.** 
The court held that not only was it no sense bound by an 
award of the Commissioners if the person in whose favour they 
decided was affected by a trust or by fraud, but that its jurisdiction 
to enforce a trust or to relieve against fraud applied also to set 
aside a decision on appeal of the Privy Council.** The Lord Chan- 
cellor, Lord Eldon, said that the Act did not prevent persons who 
had not claimed before the Commissioners from applying for an 
injunction to restrain the successful claimant from transferring the 
money. Compensation had been awarded for confiscation of property 
in France to A as executor and residuary legatee of B. One of the 
co-heiresses of B’s wife and children, all of whom had predeceased 
him, filed a bill alleging that by the relevant laws of France, B’s 
will was inoperative and that one-half of the property belonged to 
his wife, from whom it had descended through the children to the 
plaintiff and another. The bill claimed a moiety of the compensation 
for the co-heiresses. Lord Eldon decided that the affidavit of the 
plaintiff’s title was inconclusive as to the facts and so declined to 
relieve the plaintiff, but he said that the general principle was 
clear. The Act “ provides only for those who had made claims 
prior to it®°; it gives an appeal to the Privy Council, and makes 
their deteymination final; but that can only be as between the 
parties to that determination.””** The Convention and the Act 
“‘ give a jurisdiction to the Commissioners as to claims previously 
made, but did they intend to put an end to all rights, equitable 
or otherwise, which the parties entitled had not then claimed? It 
seems that if a person claims and receives in the character of 
trustee, the Act would not shut out the equities of his cestui que 
trust.” Lord Eldon then referred to section 15, which he read as 
dealing with cases when ‘‘ the same sum was claimed by several 
persons,” and continued ‘“‘ but the Act does not say, that unless 
persons claiming an equitable title to the money go in before the 
Commissioners, and have it paid into Court, they shall make no 
claim afterwards.’?*2 In his final judgment Lord Eldon said: 
“I continue to think that this Court has a jurisdiction to attach 
equities on the award of the Commissioners in some cases.” ** 


86 BIL. at 874. 

239 Hil v. Reardon (1827) 2 Russ. 606; 88 H.R. 464; 6 B.I.L.0. 867. 

30 Under a scheme for registration of claims. 

3187 B.B. at 784. 

33 Ibid. This principle was restated in later proceedings in Hil v. Reardon, 
when Lord Bildon was concerned to uphold it and to restrict some remarks 
of the Vice-Chancellor in an inter judgment which appeared to say 
that in no case could the decision of the Commissioners be affected by any 
suit in Chancery. 2 Russ. 606; 88 B.B. 464; 6 BIL.O. 967. 
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_ The Lord Chancellor in that same judgment raised an interesting 
hypothetical question on which there is little or no English 
authority, but which has arisen in somewhat similar form in the 
United States. The question was whether the Crown could sue 
to affect the award of the Commissioners ‘‘ in favour of any subject 
considered by it as having a better title than the person in whose 
favour the award is made.” A large award made in favour of 
one Gardiner by the United States Commissioners on Claims 
against Mexico was declared null and void by the New York 
Circuit Court in 1859. The claims had been presented under an 
Act of Congress of 1849 ** which empowered the Commissioners to 
examine claims of United States citizens under the Treaty of 
Guadeloupe Hidalgo concluded with Mexico in 1848.75 This Treaty 
provided for a lump sum payment by Mexico in settlement of 
outstanding American claims, the distribution of the sum to be 
entrusted to a national claims commission. The two States agreed 
that awards of the commissioners should be “ final and conclusive ”’ 
(Art. XV of the Treaty), and that they should be “‘ guided and 
governed by the principles and rules of decision prescribed by the 
first and fifth articles of the unsatisfied Convention of November 
20, 1848 ” (an earlier attempt to settle these claims). The Act of 
1849 required the Commissioners to report a list of awards to the 
Secretary of State, when they had examined all the claims made. 
The Secretary of State was to certify a copy of the list to the 
Secretary of the Treasury for payment of the awards. 
Dissatisfaction with the Commissioners’ work arose soon after 
the completion of their task in 1851.** Charges of irregularity in 
their proceedings and the exercise of personal and official influence 
centred upon Gardiner’s award of $428,747 (out of a total awarded 
of $8,208,814 with interest at 5 per cent. for contract claims). 
It was alleged that Gardiner’s principal counsel was a former 
United States Minister to Mexico; that his associate counsel was 
the son-in-law of one of the Commissioners; that another associate 
counsel was a brother of the Secretary of the Treasury and also a 
brother-in-law of another Commissioner; and that a third associate 
was a friend of the Secretary of State. Not surprisingly, the belief 
grew that Gardiner’s claim had been fraudulent and an investigating 
Committee was set up by the House of Representatives. This 
Committee found that the Secretary of the Treasury, Corwin, had 
been of counsel in the claim while a Senator and had held an 
assignment of part of the claim, but that he had disposed of his 
interest before becoming Secretary of the Treasury. Since that 
appointment he had ceased to act as counsel, nor had he consulted 
other counsel in relation to the case. However, the Committee 


349 Stat. 308. 

35 9 Stat. 922; T.S. No. 207. 

36 Bee generally 2 Moore, International Arbitrations, pp. 1248 et seq. and 
1255 st seq. (1898). 
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also found that Gardiner’s claim was the product of a forgery 
and perjury and was quite unfounded. A Senate Investigation 
Committee appointed to look into the merits found that Gardiner 
had never owned any interest in a silver mine in Mexico but at all 
material times had been working as a dentist and “ pedlar in small 
wares ” in other parts of Mexico remote from “ his” mine which 
he alleged he had been working. Gardiner was eventually tried, 
convicted and sentenced to ten years’ imprisonment, and committed 
suicide. 

The Senate Committee in its report presented in 1854 recom- 
mended that the executive be directed to take steps to test the 
liability in law or equity of anyone who had received any of 
the money paid to Gardiner or his associates to refund it to the 
United States. The Congressional Resolution directing the institu- 
tion of proceedings to this end was overtaken by events, the 
United States having already in 1852 filed bills against Gardiner and 
others in the United States Circuit Courts in Washington and New 
York. In July of that year the United States was granted injunc- 
tions restraining a Washington firm and a New York firm holding 
some $280,500 of moneys or securities belongmg to Gardiner from 
handing them over. In June 1859 the New York Circuit Court 
decreed that ‘‘ the said award be, and the same is hereby in all 
things reversed and annulled.” The United States recovered 
approximately $250,000. 

Two other decisions of these Commissioners were reviewed by 
the United States Court of Claims, upon reference by Congress.*” 
It is clear that Congress could authorise review of decisions despite 
the treaty article providing that they should be “‘ final.” Congress 
has the power by legislation to ‘‘ abrogate the domestic effect of an 
international agreement.” ** It would seem that in the proceedings 
following Gardiner’s award, as distinct from these other cases, the 
courts proceeded independently of any Congressional reference or 
authorisation. That they had jurisdiction to do so is beyond 
question, since allegations of fraud and dishonesty were involved, 
and the United States was relying on the established remedy 
for money had and received. 

In proceedings during the course of distribution of a fund paid 


87 3 Moore, International! Arbitrations, pp. 1268, 1265. 
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to the United States by Venezuela in settlement of claims of the 
Orinoco Corporation and its predecessors, the Federal Court of 
Appeals granted an injunction ordering the Treasurer of the 
United States not to pay an award to one of the companies. 
The court held that another of the connected companies was 
entitled to this sum and the Supreme Court affirmed the decision.” 
The arbitrator in claims between the United States and Turkey 
commented that this decision 


“ should probably not be construed properly to hold that a 
court of this country can set aside the award of an ‘inter- 
national tribunal or the action of the Secretary of State in 


certifying to the Secretary of the Treasury the amount due 
to a Claimant. The decision may perhaps be construed to 


mean that an American court of ot equity applying equity juris- 
prudence obtaining in the Uni tates, can impress a trust 
on a sum of money awarded in favour of the claimant.’ “° 


Thus to revert to the question posed by Lord Eldon, the English 
courts would have jurisdiction to entertain an action by an indi- 
vidual “‘ subject ’’ for money had and received to his use by the 
defendant as a result of a fraudulent claim accepted by the Foreign 
Compensation Commission. Whether the Crown could maintain such 
an action must be doubted, m view of the rigorous rejection of any 
kind of “ trust ” doctrine in Rustomjee and Civilian War Claimants 
Association.“ But the protective function which the Crown might 
be said to be fulfilling in an action of this kind has been „conferred, 
in so far as proceedings before the F.C.C. itself are concerned, upon 
the legal officer of the Commission. It is his duty “to represent 
the interests of the Funds established by the various Orders in 
Council or, in other words, the general body of claimants and 
therefore to submit to the Commission when necessary, arguments 
showing in what way an individual claimant has failed fully to 
prove his claim.’?“ Significantly, the Foreign Compensation Act 
1969 includes an equal right of appeal to the Court of Appeal 
for the legal officer who falls within the class of “ persons aggrieved ” 
by a determination of the Commission.“ It was not envisaged that 
much use, if any, will be made of his right of appeal as the repre- 
sentative of the interests of the fund, but it was considered wrong 
to deny him the right which the Act confers upon claimants.“ 
It is arguable that the legal officer would lack the capacity to 
represent the general body of claimants in an action for money 


39 Mellon, ee ee ee ee Orinooo Iron Company, 266 U.S. 
191 (1024 

4° Marmaras Oloim (U.S. v. Turkey), Niclson's Opinions and R ep 419, 
480; quoted in 5 Hackworth, Digest of International Law (1048), p: 

41 Soo note 8 above. 

13 N. EH. Moller, Compensation for ane Owned Foreign Interests, 44 
Grotius Society Transactions (1959) 298, 

43 5. B (0 0t the, act 

“ EL. » Vol. 300, cols. 802-808, March 11, 1989 (the Lord Chancellor). 


594 THE MODERN LAW REVIEW Vou. 85 


had and received by a fraudulent claimant, as distinct from an 
appeal under the Act of 1969. But any of the claimants who had 
received a favourable determination from the Commission would 
be able to argue that his award had been proportionately reduced 
in amount because of the diversion of a part of the fund to the 
baseless claim. One would hope that in such circumstances the 
courts would not decline to exercise the jurisdiction which two 
Lord Chancellors, Eldon and Brougham, were convinced that they 
possessed. Lord Brougham in Lloyd v. Lord Trimlestown*® said 
that Lord Eldon in Hil v. Reardon ‘‘ by no means represents 
that the Court will overhaul the Judgment of the Commissioners 
and go into the Question, for the purpose of determining whether 
according to the Law of France, they have made a right Decision.” 
He concluded “I think that, except in cases of Trust or Fraud, 
it was intended that the Adjudication of the Commissioners should 
be final.” 46 

In the light of these statements of principle made im the context 
of an earlier distribution process which included a limited avenue 
of appeal from the award of the Commissioners, one can conclude 
that some questions of law in addition to those pertaining to the 
jurisdiction of the F.C.C. or the construction of an Order in Council 
under the 1950 Act might be brought before the courts, following 
a determination of the F.C.C. Admittedly, the whole field is not 
covered by these indications in the nineteenth-century cases, which 
are limited to questions of trust (and perhaps also other equitable 
interests affecting the subject-matter of a claim) and fraud. But 
it may be that few other questions of law arise or are likely to arise 
in these claims which are not now open to review by the courts. 
Questions of natural justice may be brought to the courts under 
section 6 (10) of the 1969 Act. 

The remaining gap which does affect the success or failure of 
claims is the discrepancy which sometimes exists between the terms 
of the relevant international compensation agreement and the 
Orders in Council. The Commission is bound by the terms of the 
Orders and is not to apply the provisions of the agreements. The 
United States Foreign Claims Settlement Commission, on the other 
hand, is directed to apply the international agreements and other 
televant rules and principles of international law. Whether an 
amendment of the 1950 Act to permit the British Commission to 
look beyond the Orders would benefit the general body of claimants 
is a question which only practitioners with relevant experience, the 
Commissioners themselves and the officials of the Claims Depart- 
ment of the Foreign Office could answer. Even if positive reply 
were made by some or all of them, the prospect of such an amend- 
ment being enacted is very small, if only because one could not 


45 (1881) 4 Sim. 206; 58 B.R. 111; 6 BI.L.O. 878. 
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contemplate old claims being reopened, and to make such a change 
for future compensation agreements would create feelings of in- 
justice among people whose claims had been rejected and who 
believed this to be due to some discrepancy between agreement 
and Order. 

To return to more certain ground, we may not have achieved a 
perfectly just and appropriate balance between the considerations 
of fairness to claimants as a whole and fairness to each individual 
claimant, but at least with the passing of the 1969 Act we no longer 
have “a mutilated legal system.” “' Such a system, as Lord 
Wilberforce said, was the result of Parliament in 1950 having taken 
the substantive step of removing the distribution of these lump 
sums from the field of administrative discretion to that of law, but 
having failed to take the necessary accompanying step of “‘ getting 
the legal process right” and giving the courts some supervision 
over the jurisdiction and determinations of the Commission. 


Gurus Wamrr.* 


47 Lord Wilberforce in H.L.Deb., Vol. 299, col. 644, February 18, 1969. 
* ILB, PH.D.(Lond.); Senior Lecturer in Law, University of Manchester. 


DURESS AND MURDER 


DoreEss, it has often been said, is no defence to murder. The 
proposition is as old as Hale’ and was accepted by both Black- 
stone? and Stephen.? The Royal Commissioners gave effect to it in 
their Draft Code of 1879 * and thus it finds expression also in many 
codifications of the common law overseas.’ There is however very 
little judicial authority which explicitly supports Hale’s ‘“‘ stern 
rule ’’* or confirms its application to all forms of complicity in 
murder. 

The only English precedent which might qualify as a leading 
case is Tyler and Price," decided in 1888. The two accused were 
members of an armed gang which under the leadership of a lunatic 
named John Thom had gathered to resist the authorities. Thom 
shot a constable’s assistant who had come to arrest him and the 
accused helped to throw the wounded man into a ditch where he 
died. Upon their trial for murder they sought to excuse their 
participation in the kiling on the ground of duress. It was, they 
said, fear of personal violence which had caused them to remain 
with the gang.’ Lord Denman C.J., in charging the jury, summarily 
despatched this argument. He said °: 

‘*, .", the law is that no man, from a fear of consequences to 
himself has a right to make himself a party to committing 
mischief on m ind. . . . It cannot be too often repeated, 
that the apprehension of personal danger does not furnish any 
excuse for assisting in doing any act which is illegal.” 


Of course the generality of Lord Denman’s remarks must be limited 
to the facts of the case before him. Otherwise duress would never 
be a defence to any criminal charge and clearly it is a defence to 
many.?* Read down the learned judge’s remarks may be taken as 
meaning that one who aids and abets the commission of murder 
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s Ibid. at pp. 620-621. 
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cannot rely on duress. However it was really unnecessary for him 
to decide so much. First there is no indication in the report that 
the accused had assisted Thom under threat of death or of grievous 
bodily harm. Obviously if duress is ever to excuse a participant in 
the grave crime of murder the threats which ensure his participa- 
tion must be of a grave character also. Secondly Tyler and Price 
were members of a criminal organisation given to violence and, as 
Professor Glanville Williams has suggested,': the case could have 
been decided on the ground that duress is no defence to persons 
who voluntarily join such organisations and are later coerced into 
committing crime. The Full Court of Victoria has recently 
described this proposed restriction on the operation of the defence 
as ‘‘ good law and good sense.’? 4 

Therefore Tyler and Price does not establish conclusively that 
duress is no defence to murder. Nevertheless in this century the 
courts have reiterated Hale’s rule with approval. Lord Goddard 
C.J. endorsed it in both Steane* and Bourne * and, speaking for 
the Irish Court of Criminal Appeal in Ait.-Gen. v. Whelan, 
Murnaghan J. expressed the opmion that “the commission of 
murder is a crime so heinous. . . that the strongest duress would 
be no justification.” 1* Sholl J. of the Supreme Court of Victoria 
adopted this opinion in Smyth.1’ However these various Judicial 
observations were all made in passing. The cases were all concerned 
with other offences and other aspects of the defence of duress. In 
none of them did the court have to consider the availability of the 
defence on a charge of murder. ° 

Some compensation for this dearth of direct authority is the 
recent decision of the Full Court of the Supreme Court of South 
Australia in Brown and Morley.!* The accused were convicted of 
the murder of one Elsie Leggett. The Crown case was that Brown, 
a lodger in the woman’s house, was party to an agreement whereby 


11 Op. oit., pp. 750-760. 

13 Hur and Murray pan V.R. 526, 588, per Winneke O.J. and Pape J. 
The third member the court, Smith J., expressed no opmion on this 
matter. On this aspect of the defence see the wnter’s ‘‘ Duress and 
Criminal nracies ° [1971] Crim.L.R. 85. 

13 [1%47] K.B. , 1005. 

14 (1052) 36 Cr.App.R. 125, p. 128. However the present Lord Chief Justice, 
then Widgery L.J., has intimated in several recent cases that the rule 
does not necessary pY to all forms of complicity in murder. In Kray 
(1969) 58 Or.App.R. , 577 he seemed to approve a concession by counsel 
that ‘‘ although duress is not available in murder to a person od as a 
rincipel it is available to an accessory.” Tair in Hadson [1971] 2 Q.B. 
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he undertook to cover Morley’s approach to the victim’s bedroom 
and thus enable him to murder her there. It was further alleged 
that Brown had in fact covered Morley’s approach by coughing 
and that Morley then killed the woman in accordance with the plan. 
Brown pleaded, inter alia, that he had entered into the agreement 
and performed his part in it under threats by Morley that he and 
members of his family would be Killed if he did not comply. One 
of the matters considered on appeal to the Full Court was whether 
in these circumstances Brown could rely on a defence of duress. 
The court was divided on the point. The majority, Bright and 
Mitchell JJ., ruled that the defence was not open. They said in a 
joint judgment ’*: 
“ A majority of us are not prepared to hold that duress can 
over CEE 4 Dereon ‘eho Diore an act that he intends to be 
in furtherance of a pro murder. In this context an entry 
into an agreament wi the actual killer to perform an act 
intended to t bei in furtherance of the proposed crime may itself 
be inexcusable by duress.” 


In reaching this conclusion they relied both on authority and on 
general principle. They were impressed by the fact that “it has 
never been expressly decided that duress can excuse murder ” ™ 
and that ‘“‘ there are many cases in which the view has been 
expressed that it cannot, or probably cannot” ™! excuse murder. 
More particularly they relied on Rossides, a decision of the Privy 
Council on appeal from the Supreme Court of Cyprus. As briefly 
reported tn The Times ** and the Criminal Law Review *—the only 
reports available to the South Australian Court—the Judicial Com- 
mittee appeared to rule that duress is no defence to one who aids 
and abets a murder. However these reports are misleading. First 
they do not indicate, as does the report of the Supreme Court pro- 
ceedings in the Cyprus Law Reports, that the appellant himself was 
the person who actually performed the killing.* Nor do they 
indicate that the relevant law was not the common law but the 
Cyprus Criminal Code, section 16 of which specifically excluded 
murder from the possible operation of the defence of duress.2* It 
was for this reason that the appellant could not rely on the defence. 
In view of the learned trial judge’s finding that the appellant had 
himself shot and killed the victim the Supreme Court and later the 
Privy Council found it unnecessary to consider whether, as a matter 
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of statutory interpretation, ‘‘ murder” in section 16 included 
complicity as an aider and abettor in murder.”* It is therefore 
submitted that Bright and Mitchell JJ. erred in regarding this 
precedent as authoritative in South Australia where the common 
law rules relating to duress still apply. 

Their argument from general principle was that formidable 
difficulties would attend any concession that duress might excuse 
some forms of complicity in murder. They said?’: “How grave 
and imminent must the threat be before it can be treated as suff- 
cient excuse? How proximate to the killing must the acts be 
before they are incapable of being excused? Is there to be a 
relative standard between sufficiency of threats and proximateness 
of acts?” Unfortunately the learned judges did not proceed to say 
why these questions are so difficult to answer or even why they are 
the appropriate questions to ask. They appeared to assume that 
there is no one general test which the courts can apply to determine 
whether in relation to any offence or any factual situation involving 
the commission of an offence the defence of duress is available. As 
will be argued this assumption is contrary to recent academic, and 
to some extent judicial, opinion on the operation of the defence. 

The approach of the third member of the court, Bray C.J., who 
dissented on this aspect of the case, was quite different. The 
learned Chief Justice was concerned at the harshness of a rule 
which would exclude duress as a defence in respect of all forms of 
complicity in murder rather than the difficulties which might arise 
in defining its possible scope. He accepted the ethical principle that, 
in Hale’s words, the person threatened “‘ ought rather to die himself, 
than kill an innocent ” ** but qualified his acceptance as follows ?": 

“< Its force is obviously considerably less where the act of the 
threatened man is not the direct act of killing but only the 
rendering of some minor form of assistance, particularly when 
it is by no means certain that if he complies the death will be 
a necessary eal ay It would seem hard, for example, if 
an innocent passer seized in the street by a gang of criminals 
visibly engaged in in ro se Fi and murder in a shop and compelled 
at: the point of a gun to issue misl comments to the 
public, or an innocent driver compelled at the point of a gun to 
convey the murderer to the victim, were to have no defence.” 


The authorities, his Honour continued, did not necessarily lead to 
that conclusion. Indeed they suggested otherwise. First there 
were the cases which established that duress may be a defence to 
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some forms of treason.’* Although sometimes expressed in quite 
general terms °! the judgments in these cases did not, he argued, 
support the proposition that duress is a defence to every form of 
treason. By analogy, therefore, “ authorities which say or appear 
to say that duress is not a defence to murder generally do not prove 
that it is not a defence to any conceivable type of complicity in 
murder, however minor.” ** Bright and Mitchell JJ. described this 
ingenious argument as ‘‘ unilluminating ’’** because treason con- 
notes “ so many acts of a more or leas heinous nature.” ** This, of 
course, is true but does not, it is submitted, invalidate Bray C.J.’s 
analogy. He was comparing not the conduct which, accompanied 
by the requisite intent, might constitute treason or murder but only 
the judicial statements that had been made concerning the applica- 
tion of the defence of duress to these particular offences. The 
learned Chief Justice’s argument does make the point that in this 
area of the criminal law judges have tended to make more sweeping 
observations than circumstances required. Furthermore even the 
analogy between the actual offences of treason and murder is of 
some use. East’s thoroughgoing argument *® that as duress is a 
defence of treason it should also be a defence to murder is over- 
simple because of the diversity of the forms of treason. Neverthe- 
less if acts of treason of a comparatively minor nature may be 
excused on the ground of duress why in principle should not minor 
complicity in murder be likewise excused? Perhaps the answer is 
that murder, unlike treason, necessarily involves the taking of 
human life. However where the treasonable act involves killing the 
basis of the distinction disappears and at one time the courts 
appeared to recognise this. Thus in the treason trials ** following 
the Jacobite Rebellion of 1745 duress was available as a defence to 
persons who, in the words of the Royal Commissioners in their 
Report on the Draft Code, ‘‘ must have fought in actual battle and 
must have killed or assisted in killing and so brought themselves 
within the stern rule laid down by Hale.” >" 

In his second argument Bray C.J. referred to authority. He 
ruled, correctly as has been submitted, that Rossides had nothing 
to do with duress as a common law defence. He then cited another 
Privy Council case, Sephakela, an appeal from the Supreme Court 
of Basutoland. Again the only reports available to the South 
Australian Court were those in The Times ** and the Criminal Law 
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Review.** The accused was one of eight persons indicted for 
murder. He alleged, inter alia, that he had been forced to take 
part in the killing under duress but both the learned trial judge and 
later the Judicial Committee ruled that the defence wes not open on 
the evidence. Bright and Mitchell JJ. did not interpret the brief 
reports of the case available to them as meaning that, in the Privy 
Council’s view, duress could be a defence to one who aids and abets 
murder. The Board, they said, did not concede that duress could 
ever be a defence in these circumstances but merely indicated that, 
even if duress could be, the evidence in the instant case was 
insufficient to establish it.‘° Bray C.J., on the other hand, read 
the reports as an implicit recognition by the Judicial Committee 
that duress could be a defence.‘ The full report of the case in the 
High Commission Territories Law Reports shows that his inter- 
pretation was correct. Lord Keith, giving the advice of the Board 
is there reported as saying “the evidence falls far short of what is 
necessary in law to establish such a defence.”?“* This was because, 
he went on to say, ‘‘ there is nothing in the evidence on which it 
could be held that the appellant was in such fear of death or serious 
bodily injury as to establish the defence of compulsion.” 4 It is 
clear, therefore, that dnress, or compulsion as it was called, was 
recognised as a legal excuse. If the Board had thought otherwise 
surely it would have said so. Furthermore if, as Bright and 
Mitchell JJ. thought, the Board meant only to reserve their opinion 
on the point Lord Keith would not have described duress as a 
defence “‘ in law.” + 

Sephakela does, therefore, support the proposition contended for 
by Bray C.J. Unfortunately, however, its authority is somewhat 
diminished because the Privy Council was enunciating Roman- 
Dutch law, not the common law. Roman-Dutch law had been 
received in Basutoland ** in 1884 and remained in force in 1954 when 
Sephakela was decided.‘’ Technically the case has no authority at 
common law. Nevertheless the impact on the common law of 
Thabo Meli,** another Basutoland appeal decided by the Privy 
Council in the same year, suggests that it would be artificial to 
ignore the case on this account. Certainly it fortifled Bray C.J. in 
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concluding that there may ‘‘ be circumstances easily conceivable in 
which the threatened harm was so grave and imminent, and the 
connection of the act demanded under threat with the likely, or 
indeed the actual death of the victim so remote, that the interests 
of justice are better served by allowing the defence than by leaving 
the prisoner to the uncertain possibility of a mitigated punish- 
ment” t° Accordingly he ruled that Brown should have been per- 
mitted to rely on the defence of duress. It is submitted that the 
opinion of Bray C.J. should be preferred. There is no authority 
which clearly establishes that minor complicity in murder precludes 
reliance on duress and, as the learned Chief Justice demonstrated, 
the wisdom of such a rule is dubious. 

The question did not arise in Brown and Morley but it is 
apparent that Bright and Mitchell JJ. would not permit an accused 
who himself murdered under duress to rely on that defence. Bray 
C.J. referred to this question but expressly reserved his opinion on 
it. The dicta in the English cases denying the defence to the actual 
kiler have already been mentioned and precedents from the United 
States °° and South Africa *! tend in the same direction. However, 
as several modern commentators have argued," there is a case for 
admitting the defence even in this situation. The denial of the 
defence to the actual killer has been put on various grounds. Hale 
based it on a moral obligation to sacrifice one’s own life rather than 
take the life of an innocent person."? This is a counsel of perfection. 
It is unreal for the law to proceed on the assumption that the 
ordinary man is a hero and, as Wechsler and Michael pointed out, 
“when a third person’s life is also at stake even the path of heroism 
is obscure.” * Moreover it is hypocritical because the law thus 
restricted would impose upon the accused a standard of behaviour 
which his judges might not attain in a similar situation.** 

Blackstone justified the exclusion of the defence on the ground 
that murder is an offence against the laws of God and the laws of 
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men cannot therefore excuse it."* Although approved by an 
American court as recently as 1904" Blackstone’s justification 
seems unconvincing in this secular age. More cogent is Stephen’s 
argument. 
“ Criminal law,” he said, ‘is itself a system of compulsion on 
the widest scale. It is a collection of threats of rae a eee 
liberty and perty if do commit crimes. su 
threats to Se ee as they are encountered by 
opposing threats? The law says to a man intending to commit 
murder, If you do I will hang you. Is the law to withdraw its 
threat if someone else says, If you do not do it I will shoot you. 
Surely it is at the moment when temptation to crime is strongest 
that the law should speak most clearly and emphatically to the 
contrary.” ** 
Of course it is, but one must wonder about the efficacy of the law’s 
threats when they are opposed to threats of immediate destruction. 
Hall argued that it cannot be proved that the drive of self-preserva- 
tion is irresistible."* Still there are undoubtedly many who under 
to murder or be murdered would reason with Hobbes **: 

“ If I doe it not I die presently; if I doe it, I die afterwards; 
therefore by doing it, there is time of lfe gained.” 

To such a person fear of future punishment by the law is no 
deterrent. According to Perkins, however, there is no reason for 
absolving the accused completely. He attributed the apparent 
refusal of the common law to excuse the actual killer “‘ not to any 
notion that the rule of law will serve as an effective deterrent in 
such an emergency but to an unwillingness to place the stamp of 
approval upon such conduct.’?*! Even so, as he conceded,** the 
law could register its disapproval strongly enough by convicting the 
killer of manslaughter instead of murder. It is one thing to say, as 
Murnaghan J. said in Att.-Gen. v. Whelan, that because of the 
heinous character of murder duress cannot be a “ justification ” * 
on such a charge. It is quite another to also exclude the possibility 
that duress may operate only in mitigation, reducing murder to 
manslaughter. Surely a conviction of manslaughter would in the 
very exceptional circumstances envisaged here adequately acknow- 
ledge the gravity with which the law regards the intentional killing 
of another. 

The draftsmen of the Model Penal Code canvassed and rejected 
the various arguments excluding murder from the ambit of the 
defence. They made duress available as an absolute defence in 
respect of all offences including murder where the accused ‘‘ was 
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coerced . . . by the use of, or the threat to use unlawful force 
against his person or the person of another, which a person of 
reasonable firmness in his situation would have been unable to 
resist.” “ This is an attractive test, being both realistic and 
humane. The conduct of the accused is judged according to 
community standards. He must not be a coward but he is not 
expected to be a hero. If, as has been submitted, the common law 
does not put murder beyond the reach of the defence then the test 
in the Model Penal Code might be applied to determine when in a 
murder case the defence should succeed. No English precedent 
stands in the way of its application and for offences other than 
murder it already has the persuasive authority of the Irish Court 
of Criminal Appeal in Att.Gen. v. Whelan where the charge was 
receiving stolen goods and of the Supreme Court of Victoria in 
Smyth where the charge was wounding with intent to do grievous 
bodily harm. 

Professor Glanville Williams in arguing that the law should not 
a priori exclude any specified offences from the operation of the 
defence has proposed that the proper approach should be to con- 
sider ‘‘ what the accused has done and what harm he was trying to 
avoid.” *® In the event of a disproportion between them the 
defence would not be available. This appears to have been the 
approach of the courts in South Africa ** and more recently in 
Southern Rhodesia *’ but as yet it is unsupported by the common 
law. If applied to murder Professor Williams’ test would, as he has 
suggested, make duress a possible defence to murder in at least the 
following situations: (1) where the accused killed one person in 
order to save the lives of two or more persons, (2) where the killing 
is not intentional, although technically murder apart from the 
defence of duress, and (8) ‘ where the accused’s part in the killing, 
though sufficient for complicity apart from duress, was nominal or 
minor, and particularly where his resistance while resulting in his 
own death, would not have saved the victim.’’** It will be noted 
that (8) would cover the hypothetical cases suggested by Bray C.J. 
in Brown and Morley. Another situation where the defence might 
also succeed would be where a parent killed a stranger in order to 
save a member of his or her immediate family.*” 


“s, 200. 

«s Op. oth, 762. Rdwards, op. ot. at pp. 802, 808 ad a similar approach 
but not for murder ich he exoluded completely the ambit of the 
defence. 

s6 See, for example, Garnsw 1928 W.L.D. 17 Dove Wilson J.P. 
at p. 21, and Burchell and Hunt, Soath African Urimi Law and Pro- 


oedure (1970), Vol. 1, 288. 

87 Bee Chipesa, 1004 (4) B.A. 472 and Damasows, 1965 (4) B.A. 598. 

ss Glanville Williams, op. oit., p. 761. Professor Williams also suggested the 
defence be available to an accessory after the fact in murder. Such a 
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of the Oriminal Lew Act 1967. 

t Bee Gordon, op. oit., p. 888. 
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The test would probably provide relief in the hardest cases but 
it is submitted that there are two reasons why the more funda- 
mental test enunciated in the Model Penal Code should be preferred. 
First the sorry history of the doctrine of proportionate response in 
both self-defence and provocation suggests that the notion is of 
doubtful value when elevated to the status of a rule of law. 
Secondly if the will of the accused is overborne by threats it is 
beside the point to ask whether the harm done is commensurate 
with the harm threatened. As Professor Howard has painted out,"° 
the concept of equivalence of harms places the emphasis in the 
wrong place. Evidence of proportion or disproportion between the 
two evils confronting the accused really goes to the question 
whether a man of reasonable firmness would have acted as the 
accused did. 

Even if the Model Penal Code test were to be adopted it might 
be asking too much of the common law courts to completely aban- 
don the position of Hale, Blackstone and Stephen by admitting 
duress as an absolute defence to murder. Perhaps, however, the 
courts might be prepared to admit duress as a qualified defence 
reducing murder to manslaughter. This compromise has been 
suggested in some American cases"' and has received statutory 
recognition in several jurisdictions where the criminal law has been 

codified." The relevant analogy here is provocation, a mitigating 
factor which the law recognises as a concession to human frailty. 
The law says, in effect, that indulgence should be shown to the 
accused who acted under provocation because an ordłnary law- 
abiding citizen in the same situation might not have done other- 
wise. The defence of duress if referable also to the standard of the 
ordinary man might operate in the same way. The culpability of 
the man who kills under provocation and the man who kills under 
duress is of a similar order. 

The Law Commission has included in its current study of the 
codification of general principles of the criminal law the operation 
of the defence of duress.” It is to be hoped that the recent 
contribution to the subject by the Full Court of South Australia 
will serve as a timely reminder that the orthodox rule denying the 
defence in a case of murder is in need of re-appraisal.’ 


ER. 8. O’Reean.* 


7e Op. oit., pp. 414-415. 
71 See Rissolo v. Commonwealth, 17 Atl. 520 es and ag Serre v. State, 
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H. L. A. HART’S CONCEPT OF LAW IN THE 
PERSPECTIVE OF AMERICAN LEGAL 
REALISM 


1. INTRODUCTION 


ANALYTICAL jurisprudence is the dominant theme of the legal 
theory of Professor H. L. A. Hart. But other jurisprudential 
approaches are discernible in his thought. One of the more import- 
ant of these other approaches is that of American Legal Realism. 
While Hart adopts some Realist tenets, he is severely critical of 
others. His criticism of Realism may be designed chiefly for effect. 
That is to say, Hart may have caricatured American Legal Realism 
primarily to make more vivid certain points in his own theory. Be 
that as it may, Hart’s distortion of Realism is so great as to require 
response. The writer is of the opinion that Hart and the Realists 
are not as incompatible in thinking as Hart in his The Concept of 
Law seems to suggest. 

Recognition of one point is essential to a meaningful comparison 
of Hart and the Realists: Hart’s attempt, in the tradition of 
analytical jurisprudence, is to describe a universal legal system, 
while the Realists seek a method of critical examination rather than 
a philosophy of law. As Karl Llewellyn, the greatest Realist, 
explained : 

‘6 There is no school of realists. There is no likelihood that 
there will be such a school. There is, however, a movement in 
neu and work about law. The movement, the method of 
a , is wider than the number of its adherents. It includes 
some or much work of many men who would scorn ascription 
to its banner.” + 
Because there is no attempt by the Realists to formulate a complete 
theory of law, point by point comparison of Hart and the Realists 
is not possible. What is possible is a comparison of the respective 
focuses of attention with a consequent illumination of differences in 
the degree of importance attached by each to various phases of law 
and legal methodology. 

While there is no simple system of American Legal Realism, 
adherents of the method do, however, share several ‘‘ common 
points of departure.” Three of these, adopted from Mr. Justice 
Holmes’ The Path of the Law, are: (1) separation of law and 
morality, which is common to both the Realists and Hart; (2) the 
fallacy of the logical form as the source for answers to legal ques- 


1K. Llewellyn 


“ Bomo Realism About Realism,” (1081) 44 Harv.L.Rev. 
1999, 1988-19b4. 


6086 


Nov. 1972 HART’S CONCEPT OF LAW AND AMERICAN REALISM 607 


tions, which also is recognised by Hart but is said by him to have 
been extremely exaggerated by the Realists; and (8) the prediction 
theory of law, which is expressly and categorically rejected by Hart 
as generating a distorted picture of law. 


2. SEPARATION OF Law AND MORALITY 


While the approaches of both Hart? and the Realistas? generally 
separate law and morality to facilitate clearer analysis, the two 
differ substantially in focus and tone. Only on the fringes, as may 
be necessary in an analytical theory of law, does Hart’s theory 
provide room for moral considerations m the administration of law. 
For the most part, the rules of law are Hart’s objective is. And 
the ought most relevant to Hart’s legal theory * is the correct 
application of rules which provide relatively clear answers in most 
cases. In the unusual fringe-area or ‘* penumbral’’ case, Hart’s 
legal ought does acquire immediate moral relevance: 


“ Here we touch upon a point of necessary intersection between 
law and morals which demonstrates the falsity or, at any rate, 
the misleading character of the Utilitarians’ emphatic insistence 
on the separation of law as it is and ought to be. Surely, 
Bentham and Austin could only have written as they did 
because they misunderstood or neglected this aspect of the 
judicial process, because they ignored the problems of the 
penumbra.” § 


While Hart and the Realists concur that moral considerations 
are of vital importance in areas of legal uncertainty they disagree 
rather sharply on the scope of law’s penumbral frontiers. Hart's 
theory of rule ambiguity and vagueness is, for at least the most 
part, quite mechanistic. He suggests that while the meanings of 
most words contain large cores of certainty, the meanings do tend 
to become fuzzy at some outer point. For example, a prohibition 
against use of a vehicle in a park would clearly encompass the use 
of automobiles, buses and motorcycles, but the clarity of appli- 
cability breaks down when the question becomes use of an electri- 
cally propelled toy automobile.* This same approach is taken by 


1 Bee H. L. A. Hart, ‘' Positivism and the Separation of Lew and Morals "’ 
(1988) 71 Harv.l.Rev. 588, 619-629. 

3 The foundation for the av tion was struck by Holmes J., see note 

15 infra and socompan: For statements the Realist position, 
sæ 6.9. H. W. Jaa “S $ and Morality ja the Porspective of regal 
Realism "° (1961) 61 A Ber 799, 808 8; K. Llewelyn 
Realistic Jurisprudence—The Next Step ” (1990) 80 Golum.. Bev. 
K. Llewellyn, ‘‘ Some Realism About Realem " (1981) 44 Harr L. Rev, 
1208, 1296-1287, 1258-1256; see also H. Oliphant, '' Facts, Opinions and 
Value- Judgments ** (1989) 10 Tex.L.Rev. 137. 

Hee does recognise the need for moral criticism of law. See e.g. Hart, 

The Concept of Law, PP. 157-168 (1961). But in emphasis, this need is an 
incidental part of Hart shor: 

5 H0.A. Hart, “ Positivism the Seperation of Law and Morals ” wa 
T1 Harv. Rev. 598, 608. Bee footnote 96 infra and accompanying text 
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Hart in his examination of legal standards—concepts such as “ fair 
rate,” ‘* gafe system,” ‘‘ reasonable care,” and ‘‘ due process.” He 
describes such concepts as having certainty in the more extreme 
possible cases and losing that certainty as the factual situation 
becomes less extreme.’ 

Such a view of legal uncertainty sacrifices accuracy and com- 
pleteness for the sake of symmetry and simplicity. Missed are some 
patent areas of uncertainty and some that are not so obvious." 
One of the most important omissions is that of the competing legal 
premises—an area that provides choice by categorisation and thus 
allows injection of moral considerations into the decisional process. 
A vivid example of the possibilities of decision making through 
categorisation can be found in the famous case of Hynes v. New 
York Cent. R.R.” There a sixteen-year-old lad, after swimming 
across a river, saw a board extending out over the river, away from 
the bank. The lad climbed out of the river, onto the bank, which 
was part of the defendant’s railroad yard. He walked out onto the 
board, was hit by a falling wire and fell to his death in the river 
below. The lower court held that the lad was a trespasser thus not 
due the ordinary standard of care. The Court of Appeals reversed, 
holding that the river was a “ public way.” Thus the lad, while 
standing on the board over the river was not a trespasser. Therefore 
the defendant should have been held to the higher degree of care. 
In his opinion for the court Cardozo J. clearly declared that the 
court had,been faced with two valid competing premises. The court 
selected the one consistent with their view of justice in the case. 

In numerous other settings, result-oriented categorisation is 
often unavoidable. One such instance is where non-substantial 
activity in furtherance of performance has occurred prior to revoca- 
tion of an offer to enter into a unilateral contract. If the activity 
is categorised as “ beginning of performance,” the offeror is pre- 
cluded from revocation; if categorised as ‘‘ preparation for perform- 
ance ” the revocation is effective.'° The same latitude of choice is 
present in many cases of mistake in contract formation. Mistakes 
categorised as mutual have been viewed by the common law as 
fatal to contract formation, but not so if categorised as unilateral. 
Thus in the landmark decision in Sherwood v. Walker ™ the court 
viewed the buyer and seller of a pregnant cow to have bargained 
thinking only that the cow was sterile. Thus mutual mistake pre- 
vented contract formation. On the other hand, if the court had 


1 Hart, The Conospt of are oe A GEA 
t For additional criticisms Man's at Veo a i pse a see G. 
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Law Institute 1964). 
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described the buyer’s state of mind as one of conscious ignorance 
of the fecundity of his purchase, or as having consciously been 
hoping for a good bargain, the mistake would have been categorised 
as unilateral and would not have prevented contract formation. 

Among the other more significant areas of judicial choice which 
Hart overlooks are those in which two lines of precedent exist, each 
deciding the same point differently.“ Another is the technique of 
avoiding an undesirable precedent by confining applicability to its 
peculiar facts.’? Also missed is the technique very important to 
the growth of law of extending older precedents to varying new fact 
situations.** 

The Realist is-ought dichotomy is more complex than that of 
Hart. Realism’s approach offers more latitude for injecting con- 
siderations of morality into the administration of law. Realism 
has taken the view of its founding father, Holmes, on the potential 
role of moral considerations in legal decision making. The Holme- 
sian reason for urging an analytical separation of law and morality, 
curiously often ignored by his critics, was clearly stated in The Path 
of the Law: 


“ When I emphasize the difference between law and morals I 
do so with reference to a single end, that of learning and under- 
standing the law. For that you must definitely master 
its specific marks, and it is for that I ask you for the moment 
to imagine yourselves indifferent to other and greater things.” 15 


Responsible Realists continue the basic Holmesian theme urging a 
separation of law and morality in order to define the proper role for 
moral considerations in the operation of law. Llewellyn predicted 
great potential for the method in the appellate process: 


“ [T]he field of free play for Ought in appellate courts is vastly 


12 Bee K. Llewellyn, The Common Law Tradition, pp. 85, 450-461 (1060); ses 
also M. Feild and L. Sutter, ‘‘ The Price af and the Supreme Court 
of Georgia '’ (1068) 19 Mercer L.Rev. 866, 875-860; F. Taylar, ‘ l of 
the Presumption of the Validity of Subsequent Marriages ' (1970) 21 Meroer 
L.Bev. 465, 470-477. 

13 Bee K. Llewellyn, Ths Common Law Tradition, p- 87 (10960); see a.g. 
Crooker v. California, 887 U.S. 488 (in limiting the holding’ fa 
Powell v. Alabama, $87 U.B. 45 (198%), the majority m Orooker 
“ What due pr requires in one situstion may not be required in 


Ohio R.R. v. Goodman, 275 U.S. 66 ); Riverdale Fabrics Corp. v. 
Tillinghast-Stules COo., 808 N.Y. 288; 118 N.B. 24 104 (1984) Cans 
hol in Level Eeport v. Wols, Aiken & Oo., 308 N.Y. 82, 111 N.B. 
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ot Matter of Lekman v. Ostrovsky, 264 N.Y. 180, 100 N.E. 208 (1984)). 
14 Ibid. at pp. 2-88; see 4.9. Cintrons v. Horts Truck Leasing, 45 N.J. 484, 
912 A. a? 769 (10965). generally the 64 techniques for utilising pre 
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wider than traditional Ought-bound thinking ever had made 
clear. This, within the confines of precedent as we have it, 
within the limits and on the basis of our present order."* 


Professor Jones, leader among contemporary Realist thinkers, 
has depicted a more complete horizon of potential for the method : 


ss Nip choice between alternatives, the selection of the path to 
pa eae cannot but be influenced by the decision-maker’s 
tt . when we enter the realm of the jadge’s 
‘serious business,’ the prosecutor’s discretion, the practising 
lawyer’s choices, we need a moral theory fully as demandi 

as the older natural law tradition but more directly ad 
z the ts of strain at which moral insights are most needed. 
perspective, choice, decision, and responsibility for 

aA are central elements for a philosophy of law.” *" 


While the approaches of Hart and the Realists develop from the 
same starting point, they differ radically in emphasis. Hart’s theory 
allows morality a direct role in legal administration only at the outer 
edges; the Realists provide an orderly method of injecting moral 
considerations into the mainstream of a lawyer’s everyday ‘“‘ serious 
business.” Actually what Hart is saying is that uncertainty exists 
only on law’s outer limits and that in this area moral considerations 
can properly be used in the administration of law. The Realist is 
saying that the lawyer who attains a high level of understanding of 
that with which he works can readily dispose of the many routine, 
easily angwered questions and focus his attentions on law’s broad 
lee-way areas. Thus if a lawyer knows his business, there is signifi- 
cant room for the injection of moral considerations into the bulk of 
what will be his day to day endeavours. 


8. Toe FALLACY oF THE Logica, Form 


Both Hart and the Realists agree that the syllogistic method is not 
a satisfactory explanation of all legal decisions. While in agreement 
to this extent, there is again fundamental difference in accent. 


122, 1252. Protar Hany W Jones, Tae ane a Hiatal 
thinkers, hes correctly in I believe, Professor Kari Llewellyn to 
have advanced a three-sid theory of the is and ought. To Llewelyn, 
the law in action—what officials are doing about oe the basio 
E Patt cas te Rede ek SE Boa ied. At this 

Han and the Realists pars oompany. Because the 's ought 
a Wis iy a ent in hard ceses which necessarily pro- 
vides legal officials with there are imphcit in the Realist ought 
ethical and moral conaiderations ' independent of positive law. Thus here a 
second owghi—a moral ought—is injected into the Llewellyn theory. As to 
this second ought, the firss oughi—how legal precepts should be applied— 
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Realist scepticism toward the role of the logical form in law is 
keynoted in the famous passage from Holmes’ The Common Law: 


“ The life of the law has not been logic; it has been experience. 
The felt necessities of the time, the prevalent moral and political 
theories, intuitions of pphig policy avowed or unconscious, 
even the prejudices which judges share with their fellow- 
men, have had a es deal more to do than the syllogism in 
determining the rules by which men should be governed.” }* 


Later the Realists amplified this Holmesian theme. According 
to Llewellyn, one major reason for the fallacy of the logical form is 
because the doctrine of precedent is ‘‘ two headed ” : 

“ [I]n any case doubtful enough to make litigation respectable 
the available authoritative premises—i.e., premises legitimate 
and impeccable under the traditional legal techniques—are at 
least two, and . . . the two are mutually contradictory as 
applied to the case in hand.” ?* 


Thus the doctrine of precedent is in most instances a theory of 
possibilities. Not only may there be two lines of precedent that 
present choice, but, more importantly, in serious cases there will 
always be more than one way of interpreting any legal rule derived 
from relevant precedent.” A “strict view ” of a case can be used 
to limit the scope of “ unwelcome precedents.” A ‘loose view ” 
ignoring distinguishing factors allows the jurist to capitalise on 
“ welcome precedents.” 7" This methodology of choice accompanied 
by conscious or unconscious considerations of “social advantage ” 
is the essence of the common law judicial process. 

Hart does not worship blindly at the altar of certainty in the 
temple of the legal rule, but the foundation of Hart’s legal system is 
the rule, and the prime element of the rule is a dominant centre area 
of certainty. Any other portrait of law is viewed as false and 
deceiving.** He even has gone so far as to declare specifically : 


* [T]he life of the law consists to a very large extent in the 
guidance both of officials and uae individuals by deter- 
minate rules which, unlike the applications of ‘variable 
standards, do not require from them a fresh judgment from 
case to case.’? # 


While Hart has acknowledged that “ men cannot live by deduc- 
tion alone,” * he has made clear his view that the need for more 
than the rule in the administration of law is limited primarily to 
that hazy frontier beyond law’s vast mainland of certainty. The 


16 O. W. Holmes, The Common Law, p. 8 (1891). 
19 K. Llewellyn, ‘' Some Reeliam $ Realism '’ (1081) 44 Harv.L. Rev. 
1222, 1289. 26 Bee K. Llewellyn, The Common Law Way, p. 21 (1060). 
21 K. Llewellyn, Ths Bramble Bush, Fee 
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Realist is charged by Hart as a legal heretic; the accused is said 
to deny the existence of the rule—the centre of Hart’s theory. 
Hart sees as one central theme of Realism the ‘‘ claim that talk of 
rules is a myth, cloaking the truth that law consists simply of 
decisions of courts and the prediction of them. .. .”?** He warns 
that Realist theary, to be used beneficially, must be understood to 
represent the exceptional rather than the general; it is a chart of 
law’s twilight zone: 
“ [A]t the fringe of . . . [law], we should welcome the rule- 
skeptic, as long as he does not blind us to the fact that what 
es possible these striking developments by courts of the 
most fundamental rules is, in great measure, the prestige 
gathered by courts from their unquestionably rule-governed 
operations over the vast, central areas of the law.’ ** 

The “ straw-Realist ” constructed by Hart bears little resem- 
blance to the real thing. The real-Realist would disagree with Hart 
on two primary points. First, Hart mistook the focus of Realist 
attention for a definition of law. Choosing to study and urging others 
to study the complex problems of law’s leeway areas and its actual 
societal impact is not to claim that law is a shoreless world of 
uncertainty. Second, the Realist would disagree with Hart on the 
breadth of legal certainty. The Realist would argue that a little 
cynicism and a close look at the law in action reveals the falaity of 
much, though definitely not all, apparent “‘ book rule ” certainty. 

The record shows clearly that Legal Realism is not destructive 
denial of the existence of legal rules.’ This conclusion is demon- 
strated by Llewellyn’s response to Dean Pound’s claim that realists 
distort the extent to which justice ‘‘ attains certainty through rule 
and form.” 7* This response would probably be Llewellyn’s response 
as well to the claim by Hart that Realists are non-believers in the 
legal rule: ‘‘ The canvass shows that our subjects are much con- 
cerned with how far justice obtains certainty and with how far 
it is attained—or hindered—through rule and form. But that they 
tend to differ with the . . . [Professor] on the ‘ how far’ in both 


cases.” 7 


35 H. L. A. Hart, The Concept of Law, p. 150 (1961). 
26 Ibid. at p. 150; so note 5, supra, and accompanying text. 
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At another point, in fact on the first page of The Concept of Law, 
Hart draws on a statement by Llewellyn to support an allegation of 
“‘ gross exaggerations of truths.’?** He cites Llewellyn’s long 
abused and misunderstood statement from The Bramble Bush: 
“ What officials do about disputes is . . . the law itself.” >?! Hart 
charges the Realist with refusing to recognise the obvious and prime 
phases of law—the easily decided case and the internal aspect of 
law. Many have taken Llewellyn to task for this statement.*? 
Few, other than Hart, have done so since Llewellyn explained the 
statement in the preface to the second edition of The Bramble Bush: 


‘* No piece of ammunition in the whole teapot compares in the 
frequency of its use, nor yet in the irresponsibility thereof, with 
our little thirteen-word passage. With its help, I was shown 
to disbelieve in rules, to deny them and their existence and 
desirability. . . . This was painful to me. But it was even 
more painful to observe that none of the attackers, exactly 
none, gave any evidence, as they slung around the little sen- 
tence, of having looked even at the rest of Bramble Bush 
itself.” 33 


Llewellyn was not asserting an exclusive definition of law in his 
ill-treated statement. The message for the intended law student 
audience was not the non-existence of legal rules, but was a sug- 
gested focus of attention for meaningful study of law. Llewellyn’s 
concern was not the law on the books, the existence of which he did 
not deny, but the law in action. This law in action is most vividly 
revealed in the conduct of officials in settling disputes. Thus official 
conduct in dispute settlement was urged to be the focal point for 
purposeful analysis of law’s real impact. 

Two other of Hart’s charges against Realist theory require 
comment. First, Hart’s caricature ‘‘ Realist’? accepts the dis- 
credited psychological theory of rationalisation. The judge in 
deciding a case, rather than adhering to the mandate of the legal 
rule, selects his desired result and then seeks out an applicable legal 
rule to support his previously reached decision.** In a note at page 
250 of The Concept of Law, Hart unequivocally charges Judge 
Joseph C. Hutcheson, Jr., as having advocated the erroneous theory 
of “intuitive application of rules.” Without question, some of the 
discredited ‘‘ fringe-element ’? Realists could have been cited to 
support such a claim of irresponsibility.* But the Realist charged 
bears little resemblance to Hart’s intellectual villain. 


30 H. L. A. Hart, The Concept of Law, p:a (1961). 
31 K. Llewellyn, The Bramble Bush, p. (2nd ed., 1981). 
33 Ibid. cap 10. 
33 Ibid. Such an explanation should not have been needed. See the second 
paragraph in The Bramble Bush below the one containing the criticised 
tence, 
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The record speaks for itself. To begin with, in the article found 
damning by Hart, Judge Hutcheson in his discussion clearly 
indicated, by reference to Judge Bridlegoose and the cases to be 
decided by “‘ large dice ” and those to be decided by “‘ small dice,” 
that he was addressing his remarks to the ‘‘ small dice ’’ cases—the 
hard to decide “leeway ”? cases.’ This, in itself, reveals Judge 
Hutcheson to be innocent of the Hart charge. 

Furthermore, as to the “‘ leeway ” cases, Judge Hutcheson said: 


hen the case is difficult or involved, and turns upon a 
harrsbreadth of law or a fact, that is to say, ‘ when there are 
many bags on the one side and on the other’ and Judge 
Bridlegoose would have used his ‘ little small dice,’ I, after 
canvassing all the available material at my command, and duly 
cogitating upon it, give my imagination play, and brooding 
over the cause, wait for the feeling, the hunch—that intuitive 
flash of understanding which makes the jump-spark connection 
between questions and decision, and at the point where the 
path is darkest for the judicial feet, sheds its light along the 
way.” * 


Judge Hutcheson was not advocating judicial decisions based upon 
whim, caprice or visceral reaction supported only by post-decisional 
application of legal precepts. Certainly, ‘‘ all relevant material at 
my command ” includes those legal rules which appear to have 
possible applicability. 

The Hutcheson message may have been influenced by and is 
strongly supported by John Dewey’s theory of Instrumental 
Reasoning : 

“ [M]en do not begin thinking with premises. They begin with 
some complicated and confused case, apparently admitting of 
alternative modes of treatment and solution. Premises only 
gradually emerge from analysis of the total situation. The 
problem is not to draw a conclusion from given premises; that 
can best be done by a piece of inanimate machinery by fingering 


36 J. Hutcheson, ‘‘ The J ent Intuitive; The Funchon of the ‘ Hunch’ 
in Judicial Decision "' 14 Coral L.Q. 274; seo also Rabelais, ‘! Bridle- 
oose Bets Forth The Reasons Why Empl Dice In The Casos That He 
e Uren to Dente A E Portable Rabelais (Putnam 
Sanil, 1064). Any doubt as to Judge Hutcheeson's ition should have 
been ramor his article “ Lawyer's Law, and the Little, Small Dice " 
ee T Tu.L . L There without subtle reference, tho learned judge 


fe ace to follow the beaten way. When, however, he is compelled to 
decide a cause for which there is no ent, no serviceable anslogy 
available; when on this side and on advocatos aro powerfully and 
cunningly preening choices for adoption, eval is the hardly pressed judge to 
do? ... e cannot, beceuse of our modern scruples the judgment 
aleatory, openly confess, as old Judge Bridlegoose did, divination by 
the ‘ little, small dice.’'’ It is in these cases that Judge Pratoheeen urges 
use of the intuitive reasoning process he describes as the ‘‘ judicial hunch." 
Bee ibid. at p. 10. 

37 J. Hutcheson, ‘ The J + Intuitive: The Function of the ‘ Hunch ' in 
Judicial Decision '’ (1 14 Com.L.Q. 274. 
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a keyboard. The problem is to find statements, of general 
principle and of particular fact, which are worthy to serve as 
premises. As a matter of actual fact, we gener begin with 
some vague anticipation of a conclusion (or at least of alterna- 
tive conclusions), and then we look around for ciples and 
data which will substantiate it or which will ee to choose 
intelligently rival conclusions.’ >° 


Neither Dewey nor Hutcheson is urging that the rule or precept be 
ignored. 

The Realist message, like that of Dewey, is that the rule or 
precept alone cannot be relied upon to solve life’s most difficult 
problems—legal or otherwise. As Marlin Buber, in a different 
context, so well declared : 


‘£ [T]he relation of faith is no book or rules which can be looked 
up to discover what is to be done now, in this very hour... 
I give the word of my answer by accomplishing among the 
actions possible that which seetas to my devoted insight to be 
the right one. With my choice and decision and action—com- 


mitting or omitting, acting or persevering—I answer the word, 
however inadequately, yet properly; I answer for my hour.”’ 3 


Man, with an awareness of his freedom, its limitations and the 
resulting responsibilities, must bring his experience, knowledge and 
available ascertainable information to bear in an intensive thought 
process. Previously formulated rules must be taken into account in 
a wellreasoned decision,*® but the decision is much more than the 
resurrection of an already existing rigidly fixed abstract rule. 
Because all potentially relevant rules must be considered in the 
“ leeway ” cases, each decision in such cases in one sense moves the 
law more and more toward certainty by increasing the number of 
specific types of cases previously decided. Yet the movement 
toward certainty must for the most part be illusory. Man’s scientific 
knowledge, social suppositions and economic conditions are con- 
stantly in flux, producing new legal problems and necessitating new 
answers to various old problems. Thus the movement of the law 
must be an ebb and flow, toward certainty then inevitably always 
away.‘ 


38 J. Dewsy, ‘‘ Logical Method and Lew ' (1924) 10 Oorn.L.Q. 17, %8. 

39 M. Buber, toy aa Pee ; 

4s As so scoura meee Profesor R. W. M. Dias: ' ‘(T]he assertion 
that the ‘hun goes scarcely far enough, for the ‘ hunch ’ 
is itself the rodunt A A patterns of behaviour, concepts and 
ralas... ": . 479 (Sd ed., 1964); see also E. W. Patterson, 
ogio in tho Law” (M (104: "90 U.Pa.L.Rev. l5, 890. 

41 Also of si cence, and another matter perhaps confused by Hart, is that 
Judge Hu may to w-aubslecitial: exleni baye boen mors of an adrowata 
of fect scepticism than “rule soopticiam."’ The judicial cynics known 
as ‘‘ fact sceptics '’ joined their Realist brethren, the ‘‘ rule sceptics," in 
attacking the logical “tert of judicial decisions. However, their attack was 
directed at the minor premise—to the process of fact determination at the 
trial level. They did not doabt the existence of rules, they doubted the 
‘factual brew’ that went into the syllogism with the mle. For a 
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A related erroneous assertion by Hart against the Realists is: 
“ Legal Realism .. . in some versions . . . holds no statute to be 
law until it is actually applied by a court.” * This principle is from 
the theory of law formulated by John Chipman Gray, who, while 
he contributed to later Realist theory by moving the judge from the 
i to the centre of the judicial stage, cannot be included as a 
member of the Realist group. He was, instead, a “‘ great cousin ” 
of Hart in the family of analytical jurisprudence. While Realists 
are interested in what courts do, no Realist, so far as my research 
has revealed, has shared Gray’s theory of statutes as sources of law 
separate from actual law. In fact, it seems safe to say that concern 
for this type of analytical labelling is simply not a primary part of 
the Realist focus. Again a “‘ false enemy ” is challenged by Hart. 


4. Prepicrion THrory 


According to Hart, once the Realist has destroyed the legal rule, 
he is left with nothing but a theory of law as a body of predictions 
of how officials will decide disputes.” To illustrate the alleged 
Realist preoccuption with prediction theory, Hart extracts another 
statement from Llewellyn’s Bramble Bush: “ [R]ules are important 
so far as they help you to predict what judges will do. That is all 
their importance except as pretty playthings.” Of this Hart 
urges: 
“ To argue in this way is to ignore what rules actually are in 
any sphere of real life. It that we are faced with the 
dilemma: ‘ Hither rules are what they would be in the forma- 
list’s heaven and they bind as fetters bind: or there are no 
rules, only predictable decisions or patterns of behaviour.’ Yet 
surely this is a false dilemma.’ “* 


To borrow an apt phrase used in a different context by Pro- 
fessor Dworkin: ‘‘ It is as if a zoologist had proved that fish are not 
mammals, and then concluded that they are really only plants.’’ «* 
Without question the Realists emphasise the importance of ability 
to make accurate legal predictions, but the reason for this emphasis 
is not, as charged by Hart, because of any theoretical negation 
of the legal rule. Rather it is because recognition of areas of 


statement of the Boag | besween ‘‘ rule iciam '’ and ‘‘ fact 
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44 K. Llewellyn, The Bramble Bush, p ae (2nd ed., 1981). 
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certainty will limit litigation to areas of uncertainty. Only by 
developing and testing tentative predictive methods is it possible 
to ascertain whether any reasonably accurate criterion for case 
prediction in this area does exist. Also because the law never 
remains still, there is an ever present need for prediction of develop- 
ments both in areas of present and potential movement. Today’s 
certainty may be tomorrow’s change and the uncertainty of today 
may be the certitude of tomorrow. 

Realist prediction theory is not intended to provide a definition 
of law; it is instead a conscious matter of focus. Prediction is one 
of the areas of the lawyer’s “serious business’? upon which the 
Realists concentrate their attention. One Holmesian statement, 
not intended as general definition, provided the foundation for the 
later Realist prediction theory. In a lecture to law students, Holmes 
declared: ‘‘ The prophecies of what courts will do in fact, and 
nothing more pretentious, are what I mean by the Law.” 4” Holmes, 
in spotlighting law’s uncertainty, surely meant: ‘‘ What I mean by 
law in this lecture.” Prediction of case results was necessary accord- 
ing to Holmes because considerations smouldering beneath the 
surface of the logical form in judicial decisions have often influenced 
greatly or even controlled the outcome of cases. The goal is more 
certamty, through examination of the law in action as opposed to 
the law in books. From such analysis the Realists have sought to 
develop narrower and more accurate legal categories, to discover 
the policy considerations at work in judicial decisions and „ultimately 
to provide tools of analysis for maximum accuracy in mapping both 
the movement that law is undergoing at any given time and the 
movement which is about to occur. 

Again, Hart and the Realists are not so much at theoretical odds 
as one might intially expect. They are simply focusing on different 
matters—a difference more in emphasis than actual theory. TA 
is constructing a model of law in as complete a form as possible. 
primary concern is with legal rules. The Realists are focusing a 
on a total legal construct but on serious everyday problems. Theirs 
are the questions: What is the law in action? How does it differ 
from the law on the books ? What is its effect on the citizenry ? How 
may it be improved ? ¢# 


47 0. Holmes, ' The Path of the Law'' (1897), Collected Legal Papers, 
pp. Wart 178. 


4s According to T me any (the vue) want Lew to deal, the 
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5. Hart anD THe Reavists RECONCILED 


The Realists are illusory adversaries for Hart. They do emphasise 
a different dimension of jurisprudence. Hart selected as his task 
the construction of an analytical model of law. The Realists offer 
no attempt at a complete legal philosophy **; their contribution is 
one of methodology—an approach to analysis. Hart stresses the 
entirety of the system. The Realists focus on the points of stress in 
the actual day-to-day operation of the legal system, points which 
tend to be particularly visible m the adjudication of legal disputes. 
Their central theme is that, if legal rules and the decisional process 
are truly understood, any case actually worth litigating will be one 
in the “leeway ” areas of law described by Hart as the “‘ penum- 
bral’ area of legal rules. It is here that the legal subject, in this 
context the decision maker, will be able, in pursuit of a just and 
moral way, to dominate the legal object, the rules of the system. 
Tt is here that man cannot and should not ‘live by deduction 
alone.” 

Just as Realism has been reconciled with Natural Law theory,”’ 
so too can it be readily harmonised with Hart’s analytical theory. 
Hart offers a foundation for legal research. When faced with the 
question of what an analytical model seeks to reveal, Hart has 
wisely answered : 

‘* Suppose a man to be occupied in focusing through a telescope 
on a battleship lying in the harbour some distance away. A 
friend, comes up to him and says ‘ Are you concerned with the 
image in your s or with the ship?’ Plainly, (if well advised) 
the other would answer, ‘Both. I am endeavouring to align the 
image in the glass with the battleship in order to see it 
better. 999 51 


Yet the overall tone of The Concept of Law suggests that the archi- 
tect intended his model and theory as ends in themselves. The 
model of law is advanced as a portrait of reality—rather than an 
abstracted ‘ideal type.” This is perhaps the prime pitfall of 
analytical jurisprudence. As Professor Harry Jones recently 
denoted of law’s dimensions: 


“ There are many mansions in the house of jurisprudence, and 
I would not belittle anyone’s perspective on law in society, 
provided only that he does not insist that his is the only per- 


49 Bes E. W. Patterson, Jurisprudence : Mon and Ideas o the Law, . 587— 
588 (1058); K. Llewellyn, ‘Some Realism About ' igen) t 
Harv.L.Rev. 12, 1283-1286 

50 feo H. W. Jones, ‘ Law " and Morality in the Perspective of Legal 
Realism *’ (1961) 61 Colum.L.Rev. 700; see also E. Garlan, Legal Realism 
and Justios ( 

5 H. L. A. Hart, Analytical Jurisprudence in Mid-Twentieth Century: A 
Reply to Professor Bodenheimer "' (1957) 105 UPa.L.Bev. 958, 967. 

53 Bee Hart, eeu Gi p. 95 (1961). Here the scouracy of the model 
is stressed with its valuo as an analytical tool mentioned in a secondary 
manner. 
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spective that grves a true or meaningful view of ultimate | 

reality. Law is an intricate and crucially Aa adi social 
technology, and we must beware of the kind of dogmatic 
monism, not unknown in legal philosophy, that attempts to 
bring every aspect of law’s ee ae a unitary scheme 
or explanation. The phenomenon of law in society is too com- 
plex to be com into a single analytical formula.” * 


No analytical model can reflect the constant errors which occur in 
the administration of a legal system and which are, or at least have 
the force of, law. Nor can it properly portray the dynamic nature— 
the constant movement and change—of a legal system. Neither is 
there room in the model for the “law group’s” * institutional 
practices which are not provided for by declared rule. Nor can such 
a theory distinguish “paper rules” from rules in action. In 
addition to these weaknesses inherent in any analytical model, Hart 
did not provide in his model to the extent possible for the uncer- 
tainty of law." 

Notwithstanding its weaknesses, the model is one of the more 
accurate analytical models of law yet offered. While not even 
Hart’s pen and perception are strong enough and accurate enough 
to produce a true and exact model of law, this is not to say that 
Hart’s contribution is of less than major magnitude. A chart of 
the more easily understood may be a useful preliminary to explora- 
tion of the hazier frontiers of diffculty, But, if it is to be of use, 
the Hart model must be recognised for what it is—a Weberian 
“ideal type’? with no counterpart in the world of reality. Only 
with such awareness of its limitations, can the model become an 
effective implement in analysis of law. 

The potential advantageous uses of Hart’s model and theory 
are many. To begin with the study of the model is in itself a good 
mental exercise, which is justification enough in itself for the con- 
struction of the model. In addition, the model offers some concrete 
substance, particularly to those not versed in the law, who, of 
course, have vague but not precisely delineated notions of what 
“law ” is about. Exposure to the model and its various segments, 
forces one to think about many of the phases of the law in a much 
more precise manner than before. 

Hart’s primary contribution is not his model but the array of 
analytical devices and methods he uses in structuring his model. 
Some of these are his creations. Others he adapts from other dis- 
ciplines, to use in his philosophy of law. His dichotomy of legal 
rules between ‘‘ primary ” and “ secondary ” offers an attractive 
framework for categorisation. His hierarchy of rules, reigned over 
by the “rule of recognition ” suggests interesting possibilities for 
study, particularly of the inter-play between various levels of legal 
n . 
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rules. His definitional approach, which focuses the attention of its 
user on functional rather than abstract meaning, has significant 
implications for future legal analysis. 

If the Realist aim of comparing the is, the law in action, with 
the preliminary ought, the way the rales say cases should be 
decided, is even to be approached, more than understanding of 
empirical research methodology is essential. One must be able to 
perceive, at least, faint images of the ought—to ascertain from the 
“law on the books ” directions as to how legal precepts should be 
applied. Such a perception of the ought cannot help but be aided by 
analytical method, and it is in this task that the Hart model and 
theory can be quite helpful. With it we can better pursue the 
greater ought and answer the challenge laid down by Holmes: 


“ The remoter and more general aspects of the law are those 
which give it universal interest. It is through them that you 
not only become a great master in your ing, but connect 
your subject with the universe and catch an echo of the infinite, 
a gli pee of its unfathomable process, a hint of the universal 


law.” °* 


Armed both with Hart’s contributions and Realist method, and 
with a willingness to proceed without definite and authoritative 
answers in an uncertain realm of value judgment, man is about as 
well prepared as possible to explore law and its effects with real 
hope for improvement. 

E. Hunter Tayor, Jz.* 


58 0. w Bante u“ The Path of the Law ” (1897), Collected Legal Papers, 
pp. 167, 

*1up. (Tulane), t.w. (Columbia); Professor of Law, Rutgers University 
School of Law. Camden. 


REPORTS OF COMMITTEES 


EVIDENCE (GENERAL). ELEVENTH REPORT oF THE CREMOINAL Law 
Revision Commirrer ! 


It took the Criminal Law Revision Committee eight years to produce 
this report; it took most commentators fewer hours to reject it. 
Neither time scale seems obviously satisfactory. In fact both are 
misleading. The Criminal Law Revision Committee only really got 
to grips with this topic after it had compiled its report on Theft, and 
despite dealing concurrently with a variety of other, cumulatively 
time-consuming if individually less weighty, matters. Commentators 
could guess at the shape of the report on the basis of leads given by 
reports of the Law Reform Committee on evidence in civil cases, 
and from the expression of influential opinions such as those of 
Professor Rupert Cross and Mr. Robert Mark in public addresses. 
It remains true that this report constitutes the most comprehensive 
review of the law of evidence ever undertaken in this country, that 
its recommendations are far-reaching and in some respects revolu- 
tionary, and that it deserves a thorough critical appraisal. This note 
does not masquerade as such an appraisal. It seeks only to consider 
the general context, style and principles of the report, in the belief 
that more detailed analysis of particular topics will constitute further 
notes and articles. 

There are now three official bodies concerned with law reform in 
this country, the Criminal Law Revision Committee, the Law 
Reform Committee and the Law Commission. This is unsatisfactory, 
and can nowhere be seen to be more unsatisfactory than in relation 
to the reform of the law of evidence. This very report is prefaced 
by reference to expectations that the Law Commission will codify the 
whole of the law of evidence, and is punctuated by expressions of 
the desirability of comparable developments on both the civil and 
criminal side. Such harmony has not been promoted by the division 
of responsibility between the Law Reform Committee and the Crimi- 
nal Law Revision Committee, nor enhanced by their totally different 
strategies. The Law Reform Committee concentrated intensively on 
a few key areas, and set reports, bills and acts humming along the 
parliamentary pipeline one after another. The Criminal Law Revi- 
sion Committee preferred a more pervasive, if less perfervid, 
approach. The result is that in some areas, such as hearsay, the 
Criminal Law Revision Committee has been confronted by a fait 
accompli to which it has, in some respects reluctantly, felt con- 
strained to conform *; in others, such as cross-examination of wit- 
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nesses generally, it has had to recommend changes equally as 
applicable to civil cases as to criminal without the benefit of prior 
consideration by the Law Reform Committee.* Elsewhere more 
radical measures are said to have been inhibited by the prospect of 
codification,‘ though the programme and progress of the Law 
Commission furnish little enough support for such sanguine 
optimism. 

The three bodies vary as much in style as in pace. It is true, and 
welcome, that it has now become customary for all three to encapsu- 
late their recommendations in draft clauses,* and to append detailed 
explanatory notes.‘ But only the Law Commission regularly pub- 
kishes and circulates its provisional views as working papers in order 
to elicit comments to assist its work. There seems to be no reason 
why this practice should not also become universal. A different 
practice was adopted here. First letters were circulated to selected 
persons and bodies soliciting views, and subsequently provisional 
proposals were similarly restrictively circulated for criticism. No 
list of the bodies or persons so approached is appended to the report. 
One minor curiosity of this procedure is that while the initial solicita- 
tion was prompted by the expectation, said to have been justified 
by the responses,’ that opinions would differ widely, by the time 
the provisional views of the committee had been circulated to the 
very same group, they were found to be m substantial agreement on 
most matters, subject to only one exception." These three bodies 
also differ in their attitudes to empirical research. The Criminal Law 
Revision Committee neither goes in for it, nor refers to it. Whether 
from lack of funds, lack of knowledge or lack of inclination is not 
clear. It is clear that the result is unfortunate. This whole report is 
permeated by, and depends upon, assumptions of fact, some easily 
verifiable, or refutable, which have not been so tested. Thus we are 
told in relation to directions to juries ‘‘ the question is what the jury 
make [sic] of them, and no one can be sure of that ” °; it seems that 
no steps were taken to find out, nor was any reference made to 
Professor Cornish’s pioneering work in this area. An indication is 
given elsewhere of the desperate and utterly unsystematic efforts of 
the Committee to compensate for this deficiency.'° It is hardly 
surprising that the Committee was as a result left divided in its view 
of the facts upon which that part of its recommendations depended. 
It comes as no surprise to find no indication of how often the 
accused gives evidence when tried alone, or with a co-accused; how 
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often the accused with a record is cross-examined about his previous 
convictions; how often such an accused is acquitted; or how often 
the prosecution fails to disclose the previous convictions of ita own 
witnesses, in what circumstances and with what results. So authori- 
tative a committee could easily have procured such statistics. 
Similar questions could be raised in relation to virtually every facet 
of the report, especially the working of the similar facts rule, 
privilege, corroboration, and the competency and compellability of 
children and spouses. 

The Committee examined comparable rules in France, West 
Germany and North America, but also in an unsystematic way 
without the benefit of any statistics. Here again parts of the report 
cry out for such support. Thus in relation to the treatment of the 
accused as a witness,!! 

“ The ordinary witness course is in accordance with the law in 
Canada and the United States. Opinions differ as to the extent 
which the rule operates there to deter accused persons from 
giving evidence, but there is no doubt that it does deter them 
1n a great many cases.” 


The reform of the law of evidence requires rather leas estimation of 
opinion and very much more ascertainment of fact. 

The Committee assumes, properly in the light of its terms of 
reference, and realistically in terms of practical politics, that the 
setting for the law of evidence in criminal cases will continue to be 
an adversarial trial conducted before either magistrates or a lay 
jury.“ It also indicates its view that conditions have so changed 
since the development of the modern law of evidence in the early 
nineteenth century, that it can now become more of an instrument 
for the discovery of truth and less of a counterweight to balance the 
unfairly advantageous position of the prosecution.’* This analysis is 
one of the most vulnerable parts of the report. It is completely one- 
sided. Only changes which have improved the position of the 
defence are considered. No mention is made of, for example, the 
institution of the police force and the rapid development of an 
immense imbalance between its size, organisation, efficiency and 
resources all available to the prosecution and those at the disposal of 
the defence; nor of the dramatic decrease in the proportion of crimes 
tried by juries; nor of the inroads made into the requirement of 
mens rea, especially, but not exclusively, in the vastly expanded area 
of statutory crime. Such factors, and overwhelmingly the first, are 
extremely important, and may be crucial in the reception likely to 
be accorded to the Committee’s proposals. Many who would 
welcome its individual recommendations considered on their techni- 
cal merits and in isolation, will baulk at their enactment, unless they 
are accompanied by measures designed to accomplish a consequential 
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redressing of the balance of resources available to prosecution and 
defence. To correct the distortions in the machinery for weighing 
material without making any effort to correct the counterbalancing 
distortions in the material itself will decrease the chances of arriving 
at a correct result, not increase them. This is to argue, not that the 
Committee has gone too far, but rather that reform should perhaps 
not start, and must certainly not stop, at this point. 

It is possible that the different weight attached by different 
members of the Committee to reform of the rules in isolation, and 
reform in a wider context, accounts in part for the differences of 
opinion which the report, to its credit, makes no attempt to hide. 
It is also accounted for in part by simple disagreement about the 
facts, for the reasons indicated earlier. Whatever the reason, again 
and again both majority and minority points of view are indicated. 
Such division of opinion is reflected in the recommendations which 
frequently compromise between different points of view. This 
occasionally leads to the recitation of apparently inconsistent argu- 
ments, one to justify a proposed rule, and then its opposite to justify 
a proposed exception. For example on the question of the com- 
pellability of the accused’s spouse, the retention of compellability in 
the case of charges of personal violence towards the spouse is 
justified by the argument that 14 “‘ we think that the public interest 
in the punishment of violence requires that compellability should 
remain.” But a refusal to extend this rule to other cases is met by 
the argument that ** *‘ the law has never . . . made the seriousness 
of an offence by itself a ground for compellability, and we do not 
favour doing so now.” More often the desire to compromise has led 
to the formulation of novel and frequently ingenious proposals, such 
as the isolation and definition of the three circumstances in which 
“ similar fact” evidence merely showing the disposition of the 
accused is admissible, or the dismemberment and partial redistribu- 
tion of section 1 (f) (ii) of the Criminal Evidence Act 1898 between 
clauses 6 and 7 of the draft Bill. 

This report is technically proficient and theoretically provocative. 
It demands detailed analysis and documented appraisal. It has 
provided not the last word, but the first, of a debate which will end 
with the reshaping of our complete adjectival law with far- 
reaching implications for the substantive law. It is time to cease 
contemplation of the wood, and to begin minute inspection of the 
trees. , 

CoLIN TAPPER. 


STATUTES 


MAINTENANCE ORDERS (RECIPROCAL ENFORCEMENT) Act 1972 
Tas Act is designed to give greater financial protection to persons in 
this country when those liable to support them are resident abroad. 
Conversely, it will also enable dependants resident abroad to enforce 
rights to maintenance more easily against persons in this country. 
It introduces reforms that the increasing movement of population 
has made long overdue—a movement that is likely to increase 
further with our entry into the EEC. 

Part I replaces with some significant modifications the provisions 
of the Maintenance Orders (Facilities for Enforcement) Act 1920 
(which is repealed). Part II gives effect in this country to the 
United Nations Convention on the Recovery Abroad of Maintenance 
of 1956. Further changes are made by Part II. The Act will come 
into force on a day or days to be appointed: no order has yet been 
made bringing any section into operation. 

It must be stressed that this Act does not apply when the parties 
are residing in different jurisdictions within the United Kingdom. 
Such cases are still governed by the Maintenance Orders Act 1950 
and the Matrimonial Proceedings (Magistrates’ Courts) -Act 1960. 


Part I: reciprocal enforcement of maintenance orders 


There are three important differences between the provisions of 
this Part and those of the Maintenance Orders (Facilities for 
Enforcement) Act 1920. First, the new Act applies to Scotland. 
Secandly, whereas the earlier Act could be extended only to other 
jurisdictions within the Commonwealth (and therefore could not be 
extended to the Republic of Ireland), section 1 of the new Act 
enables any country or territory outside the United Kingdom to be 
designated as a “‘ reciprocating country ? by Order in Council if 
reciprocal facilities will be accorded there to British orders." Thirdly, 
affiliation orders are no longer excluded from the Act, which defines 
a “ maintenance order ” as an order (including an affiliation order) 
providing for periodical payments towards the maintenance of 
any person whom the payer is liable to maintain under the law of 


list, see Rayden, Divoros, Lith ed., A . The Order in Council 
may limit the operation of the Act to certain types of maintenance orders 
in any given case: s. 1 (%). 
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the place where the order was made or for payments incidental to 
a child’s birth or funeral expenses.’ 

Essentially, the framework of the two Acts is similar and all that 
need be done here is to note further differences between them. 
Section 2 enables a person who has already obtained a maintenance 
order in a court in the United Kingdom to apply to the prescribed 
officer of that court to have it transmitted through the Secretary 
of State to a reciprocating country for enforcement there. Section 6 
deals with the converse case. If the Secretary of State receives a 
copy of an order made by a court in a reciprocating country against 
a person resident in the United Kingdom, he must now send it in 
all cases to the clerk of the magistrates’ court acting for the petty 
sessions area in which the payer resides,‘ and the clerk must then 
register the order. 

Part I also provides machinery whereby an applicant may 
obtain in the country in which she (or he) resides a provisional order 
which will not take effect unless and until it is confirmed by a court 
in the country in which the defendant resides.’ As under the Act of 
1920 the law applicable is that of the country in which the pro- 
ceedings are begun and the “‘ shuttlecock procedure ” for the taking 
of evidence applies *; that is, the complainant’s evidence is taken in 
the court in which the complaint is made and the defendant’s 
evidence is taken in the court which is being asked to confirm the 
order (and to which a transcript or summary of the complainant’s 
evidence ig sent). In each case the relevant court in England is the 
magistrates’ court. Consequently, any complaint made here must be 
made under one of the Acts conferring jurisdiction on magistrates” 
courts.’ As a magistrates’ court has jurisdiction if the complainant 
is residing within the petty sessions area for which it acts, there is 
apparently no need for the cause of complaint to have arisen here.* 
Consequently, a woman newly arrived in this country may start 
proceedings alleging, for example, the husband’s adultery or deser- 
tion notwithstanding that be has never set foot in the United 


8s Z (1). The former objection that the problems of evidence raised by 


requiro 

determine paternity m any ny ree bre b ht under the Act: s. 44 (1). 
4 In Sootland the sheriff court: ss. 7 (8). eee the Act of 1920 
eters ase by, pei ore mre regia in the High Oourt; for 
transitional provisions with to such orders, see ss. 23 and 24. 
ees The purpose of split procedure is to enable the defendant 
to raise relevant defence without hs to come to this country. 

s Bo describa in Poher v. Pilcher [1055] P. 880. The second cours may 
ask for farther evidence from the first. For evidence generally, see 


Tie. the “Matnmonial Proceedings (Magistrates’ Courts) Act 1060, the 
i of Minors Act 1971, and the Afflistion Proceedings Act 1087. 

The court may make an order for the maintenance of a child even th h 

no order for custody is in force: s. 8 (8). The court may not refuse to make 

an order on the ground thet the case would be more conveniently dealt with 

by the High Couri: s. 8 (4). 

8 Collister v. Oollester [1972] 1 W.L.B. D. 


Nov. 1972 STATUTES 627 


Kingdom. Whether it is desirable to give the wife a remedy when 
she might have none under the law of the country in which the 
parties have been living is debatable, particularly when it is 
realised that the potential scope of the Act has been enormously 
increased by the Matrimonial Proceedings (Polygamous Marriages) 
Act 1972. One will have considerable sympathy with magistrates 
who find themselves having to apply English law to the parties to, 
say, a de facto polygamous Nigerian marriage, and it might have 
been as well to limit the proceedings we are here considering to 
applicants who have at some stage cohabited in the United Kingdom. 

When a provisional order made in a reciprocating country is 
transmitted to a magistrates’ court by the Secretary of State, the 
court must refuse to confirm the order if the payer establishes that 
he has a defence to the proceedings under the law of the reciprocating 
country in question; in other cases it must confirm the order but 
may make any alterations that it thinks reasonable.” A confirmed 
order is then registered in the court that confirmed it. 

Any order registered in this country, whether under section 6 
or after confirmation, can be enforced as if it had been made by 
the registering court.’° The law relating to the variation and 
revocation of all types of orders under this Act, whether made or 
registered in this country, is now virtually uniform; this means that 
the gap in the Act of 1920, under which a provisional order made 
abroad and confirmed here could not be altered if the payee was 
abroad,'! has been closed. Now both the court that made the order 
and the registering court have power to vary and revoke it; in order 
to protect the other party, however, this can be done in most 
cases only by a provisional order which will not take effect until it is 
confirmed by the other court, in which case the ‘“ shuttlecock 
procedure ” again operates.” 

No appeal lies from a provisional order made by a magistrates’ 
court or, apparently, from the refusal to make one. But either 
party may appeal if a magistrates’ court confirms a provisional 
order made in a reciprocating country (including provisional orders 
of variation or revocation), or varies or revokes any order (otherwise 
than by a provisional order), or refuses to confirm, vary or revoke 
it. 13 


5. 7 (2) 

10 This includes the payee's power to apply for the order to be i in 
the High Oourt under P+. I of the Maintenance Orders Act 1 and the 
court's power to remit arrears—a matter of importance because there may 
be a long delay between en apo to have the order revoked and its 
confirmation. a. 8 and » para. 4. For payment of orders regis- 
tered in this country and the conversion of foreign currency, see s. 16. 

11 See Piloher v. Prloker, supra. 

12 For details, see ss. 5 and 9. A provisional order made by a magistrates’ 
court iring the peyer to make periodical payments for his or her 
will cease to va etka il he Tayre rere A. For the can ton 
of registration following revocetion and the transfer of registered orders 
if the payee ceases to reside within the court’s jurisdiction, see as. 10 and 
1L 13 s, 12. 
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Part II: reciprocal enforcement of claims for the recovery of 
maintenance 

The provisions of Part I of the Act are based on the assumption 
that the United Kingdom and reciprocating countries have broadly 
similar laws relating to maintenance and the enforcement of orders, 
for the registering court must be able to understand the foreign law 
with which it is dealing and must have a similar procedure. It is 
therefore unlikely that an Order in Council will be made under 
section 1 if its effect would be to involve a court in the United 
Kingdom having to interpret a wholly unfamiliar foreign law, nor 
will the British Government wish to negotiate a detailed agreement 
with every country with which we might make arrangements for the 
reciprocal enforcement of maintenance.** This might leave many 
dependants unprotected and Part II of the Act has been passed for 
their benefit. 

The machinery for enforcement is that laid down by the United 
Nations Convention on the Recovery Abroad of Maintenance of 1956. 
Nearly forty countries (including most major European countries) 
are now parties to this Convention ™ and under section 25 of the 
Act any such country may be designated as a “ convention 
country ” for the purpose of the Act. Once this has been done, 
a dependant may start proceedings in this country to obtain main- 
tenance from a person subject to the jurisdiction of a convention 
country, and a dependant may start proceedings in a convention 
country to obtain maintenance from a person residing in any part of 
the United Kingdom. At first sight this looks similar to the proce- 
dure laid down in Part I, but there are two important differences. 
Under Part I the order is made by the court in which the applicant 
starts the proceedings (even though it does not take effect until it is 
confirmed in the reciprocating country) and is governed by the law 
applied by that court; under Part IU, however, the order is made by 
the court of the country in which the defendant resides and the law 
of that country applies. The relevant authority in the applicant’s 
country is no more than an agent for transmitting the application 
to the convention country. 

An applicant resident in this country must make the application 
through the clerk of the magistrates’ court acting for the petty 
sessions area or district in which she (or he) resides.’* The applica- 
tion is then sent to the Secretary of State for transmission to the 
convention country.” An application received by the Secretary of 
State is to be sent to the clerk of the appropriate magistrates’ court, 
where it is to be treated as though it were a complaint made under 
the relevant Act conferring jurisdiction on the court.’* If the court 


14 Bee the speech of the Lord Chancellor introducing the second reading of the 


Bill, H.L.Deb., Vol. 826, col. 947. 36 Ibid., col. 948. 
16 In Sootland the sheriff clerk or sheriff clerk depute. 
17 g, 26. 
18 s, 27, q.v. for the ure to be followed if the defendant is not within the 


jurisdiction. For the relevant Acts, see note 7, supra. 
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requires further evidence, it may ask the Secretary of State to 
request the appropriate body or court in the convention country to 
take it.1* The only orders that may be made are for the payment of 
money (including interim orders), and the court may not make any 
provision for the custody, access, care or supervision of any child 
or refuse to make an order on the ground that the case is more 
suitable for the High Court.” The order must be registered by the 
clerk and is to be paid in such manner as shall be prescribed. It 
may be enforced in the same way as other orders made in 
magistrates’ courts: arrears may be remitted and the order may be 
registered in the High Court under Part I of the Maintenance Orders 
Act 1958.7? 

An order registered in this country may be varied or revoked by 
the registering court on the application of either party, and the court 
may hear a complaint for variation or revocation notwithstanding 
that either party is outside England and Wales provided that the 
other has been given notice of the proceedings. An application for 
variation by a payee in England may be transmitted to a convention 
country and vice versa in the same way as an initial application for 
an order.” 

Either party may appeal against an order or the refusal to make 
an order (including an order for variation or revocation) in the usual 
way. 


Modifled schemes for reciprocal enforcement 


The scheme laid down in Parts I and II of the Act may not be 
apposite in all cases. Some countries may be unwilling or unable to 
become parties to the Convention (for example, federal countries 
like the U.S.A. where maintenance orders come within the jurisdic- 
tion of individual states and not of the federal government). To 
overcome this and similar difficulties, section 40 enables arrange- 
ments to be made with such countries on a reciprocal basis. The 
provisions of the Act may be extended to any country or territory by 
Order in Council subject to such exceptions, adaptations and modifi- 
cations as are specified in the Order. The modifications most likely 
to be made are to the method by which applications are to be 
transmitted. 


we pro aa given or complainant in @ convention country is to 
o trea given: in, tes’ court for the purpose of the 


Affiliation Act: s. 8) (b). There is a complemen er 
enabling the Secretary of State pg AUAN dice. CN en thle Antr Es eke 
evidence to be sent to s court in a convention country dealing with an 
application originally made in this country: s. 88. 

20 gs. 26 and 80 (2). An order mAy bo made even no order for custody 
is in force or the child is over the age of 1 as. 27 (D, 28 (3) (b) and BO F 
219. 88. 

22 gs. 34 and 85. ini ile ot ice ee eee 
reside within the jurisdiction of the sce s. 83. 


23 ss, 2 (2), 84 (8) and 3 (2). 
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Variation of orders made by magistrates’ courts 

One further provision must be mentioned. Before an application 
to revoke, revive or vary a magistrates’ order for the payment of 
money can be heard, a summons must be served on the other party. 
Although section 9 of the Matrimonial Proceedings (Magistrates? 
Courts) Act enables proceedings for the variation ete. of an order 
under that Act to be brought if the defendant is outside the jurisdic- 
tion, neither the Guardianship of Minors Act nor the Affiliation 
Proceedings Act did so. Consequently, there was no jurisdiction to 
vary or revoke orders under these Acts in these circumstances 
because the summons could not be served.%* Section 41 cures this 
defect by extending the provisions of section 9 to the other two Acts. 


How this Act will work in practice will depend very largely on 
the detailed rules which are still to be made. Even though the 
number of dependants likely to be affected by its provisions at the 
moment is comparatively small, it is bound to increase and the plight 
of those involved is very real and in many cases cannot at present be 
alleviated. For these reasons the Act is to be welcomed. 


P. M. BROMLEY. 


LroaL ADVICE AND ASSISTANCE ACT 1972! 
EVERYBODY is in favour of legal aid. In principle the legal aid 
scheme is a good one. But the defects which have existed have been 
glaring and blatant. People are ignorant of the scheme, or they do 
not appreciate that they have a legal problem or a legal remedy. 
They are reluctant to consult a solicitor, who may be too busy with 
middle class conveyancing clients anyway. There may be no solicitor 


m R. v. Gravesend Justioss, ex p. new PTL LSW T D Bi, If the 
payer was seeking a variation, aoai ectively grant him one by 

remitting arrears. 
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nearby. The scheme has concentrated on litigation, especially 
matrimonial litigation, at the expense of advice and assistance. 
Tribunals and coroners courts are not covered (though provided for 
in the parent Act). The amount of public money made available for 
legal aid is a drop in the ocean compared with social services 
expenditure as a whole. Most people are too rich for legal aid but 
too poor to litigate. The upper limits of disposable income and of 
disposable capital (£500) are far too low, and a house is disregarded 
only up to £5,000. Fimancial assessment involves a complicated 
and delaying procedure with SBC, and the financial contribution 
required is often deterring or even prohibitive. The small, but none- 
theless important, issue is often not provided for, e.g. the consumer, 
landlord and tenant, small accident, matrimonial, such as registering 
class F land charge or tracing the husband through the Department 
of Health and Social Security, petty crime and bail. If money is 
recovered it is subject to the statutory charge in favour of the fund 
in respect of all costs incurred by the fund. 

The £25 scheme sounds fine. Up to £25 worth of legal advice 
and assistance can be given without reference to the Law Society or 
SBC. But on closer examination it is not so fine. £20 per week is 
the maximum limit of disposable income, with a contribution 
£11-£20 per week on a sliding scale £1-12. Maximum disposable 
capital is £125. A dwelling-house is excluded up to a mere £5,000, 
and the proceeds of the sale of a dwelling-house are not excluded at 
all. If you want legal advice and assistance you may be expected to 
sell your house or car or realise your savings. The solicitor not SBC 
makes the financial assessment, a job for which he is not trained, and 
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financial assessment is on a different basis than the litigation scheme. 
The £25 scheme covers only insular parochial Engtish law, not law 
involving a marriage in Pakistan, a probate in Jamaica, an accident 
in France or an EEC problem, even though an expert may be 
available in England to do the work for under £25. Forensic or 
court assistance may not be given, e.g. drafting and issuing proceed- 
ings and appearing in court, but the solicitor can tell the client how 
to draft pleadings, how to issue proceedings, what to say in court, 
and draft a written statement for submission to the tribunal, e.g. 
social security, rent or mental health tribunal. How silly can you 
get? Mutually independent schemes for advice and assistance and 
for litigation is an indefensible dichotomy. The absence of legal aid 
for tribunals is scandalous and the arguments in favour of this scan- 
dal not worth repeating. The only forensic assistance available under 
the new Act is the resuscitated dock brief, whereby the court may 
call upon a lawyer in the precincts of the court to assist a litigant 
in difficulty. Good and busy lawyers do not hang around the court 
looking for a dock brief. A hurried consultation two minutes before 
addressing the court is not likely to allow for the best possible assis- 
tance for the lay litigant. The revival of this discredited institution 
in 1972 reflects no credit on anybody and may operate as a cheap, 
quick and undesirable substitute for a proper legal aid certificate. 
£25 will go nowhere if it is supposed to cover an engineer’s report, 
a doctor’s report, disbursements, costs and VAT. The statutory 
charge may absorb a lot of the money recovered, ¢.g. client claims 
£100, solicitor sensibly settles for £50, £25 of which will go to the 
fund to cover the costs; though there will be some exemptions, in 
whole or in part, involving social security and domestic payments, 
redundancy and unfair dismissal payments. 

The new Act provides for salaried solicitors. The 1949 Act did so 
too, though never brought into force. Perhaps the Law Society, 
predominantly private practitioners, did not press very hard for 
implementation. In the short term a dozen liaison solicitors will be 
appointed to Haise with Citizens’ Advice Bureaux and other social 
agencies in order to identify areas of legal need and ensure that a 
solicitor is available if required. The salaried solicitor giving advice 
will not appear, if ever, until in time the effects of the £25 scheme 
have been judged. The need for the salaried solicitor is over- 
whelming. He would not compete with the private practitioner, 
because he would deal with a different sort of client and different 
sort of problem than the private practitioner. He would generate 
work for the profession as a whole as has the legal aid scheme since 
1949. Delay in implementation even in selected areas of known need, 
e.g. Tower Hamlets, is regrettable. Meanwhile a proliferation of 
private and public schemes are coming into existence to meet the 
need, Mary Ward House, Cambridge House (institutions of long 
standing), North Kensington Law Centre, schemes promoted by local 
authorities such as Westminster in Paddington, Camden, Islington 
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and Lambeth, community relations councils and others, the Bristol 
and Cardiff rota or duty solicitor schemes, the Manchester small 
claims arbitration schemes, and the Law Society publicity scheme 
on Tyne-Tees. To co-ordinate all this activity the Legal Action 
Group has been formed, exploiting the most useful impetus given 
by the Nuffield research project. 

The picture is not a happy one. There must be much greater 
advance on all fronts. Government must give a more forceful lead, 
though it is right to point out that the previous Government did 
nothing at all. The Lord Chancellor’s Advisory Committee has 
regrettably set its face against legal representation before tribunals 
and has shown itself lacking in vigour in pressing for much needed 
improvements in the scheme. There must be more research. There 
must be more public money made available. There must be a unifled 
scheme. Financial eligibility must be simplified and liberalised. 
There must be co-ordination of all public and private effort in this 
fleld. The existing Law Society organisation must provide the 
salaried solicitor available for advice. Competent and sympathetic 
legal advice and assistance of all kinds must be made readily 
accessible for our people in acceptable conditions. 


ALEC SAMUELS 


Vor. 85 (6) B 


NOTES OF CASES 


DIVIDING THE Common MARKET THROUGH NATIONAL 
InDuerrraL ProrerrTY RIGHTS 


Wuen the Rome Treaty was negotiated, the aims of the Community 
set out in Article 3—economic development, expansion and stability, 
together with higher standards of living—were to be achieved by 
establishing a common market. As tariff barriers were progressively 
eliminated, it became important that they should not be replaced 
by other barriers to trade between Member States. In their early 
decisions made under Article 851 and relating to exclusive dealing 
agreements, both the Commission and the Court” made it clear 
that they objected strongly to contractual terms and other restric- 
tions which prevent a dealer from selling in all Member States. 
Absolute protection within each dealer’s national territory threatens 
the unity of the market. 

Industrial property rights, however, are based on national terri- 
tories. The negotiations for a European patent law are far from 
complete.* A patentee under Dutch law may forbid the manufacture 
or marketing of goods in Holland; he cannot prevent their circula- 
tion in Germany unless he also has exclusive rights under German 
law. Consequently, it was widely believed that the holder of 
industrial property rights could divide the Common Market by 
pranting exclusive licences, or by assigning to six different enter- 
prises the rights obtained in each of the States. The territorial limits 
of industrial property protection obviate the need to impose con- 
tractual restrictions on exports, which normally infringe Article 85. 


and do not eliminate pea i a provided a fair share of the benefits be 


panied on to consumers 

though the ” Geentiinalea objected to prohibitions on parallel imports in 
earlier decisions, it first used the term "' absolute territorial protection '' in 
Re Agreement of Grundig Verkante OM GMDN. [1064] 8 0.M.L.R. , 504. Most 
elaments of the decision were to the Community Court in 


Consten & Grendig v. REO pm 56 and 68/64 [1068] 5 
O.M.U.R. 418. The Grundig litigation proved a landmark im the development 
of the Constitutional law of the unity as well as of its competition rules, 


but is considered here only in relation to the use of trademark rights. For 
more fundamental comments see O. H. Fulda (1965) 65 Colum. Law Rev. 625, 
681 and K. W. Dem (1071) XVI Antitrust Bulletin 111. 


3 The eh drafts for two conventions were discussed by Dr. Arved 
Derringer (1971) XVI Antitrust Bulletin 151 and by ijn van Empel 9 
O.M.L.Rev. 1972, 18. On the use of industrial ts to divide the 


Common Market generally, see Willy Alexander 9 O.M.L.Rev. 1972, 85-62. 
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If goods were exported from Germany to Holland, the Dutch exclu- 
sive licensee could call on the licensor to use his Dutch patent rights 
to repel imports. Four judgments of the Community Court, how- 
ever, have progressively eroded the possibility of dividing the 
market in this way, by invoking the Treaty provisions relating to 
the free circulation of goods even where the competition rules have 
not been infringed. This note will largely ignore the competition 
rules except in footnotes, in order to concentrate on the manner 
in which the Community Court has removed barriers to interstate 
trade caused by the exercise of industrial property rights. 

The first case * concerned Grundig’s distribution scheme. The 
German manufacturer sold tape recorders and allied products 
through wholesalers in Germany, but through a sole distributor in 
each of the other Common Market countries. Consten obtained the 
French franchise. In return for Consten’s obligation to promote its 
products in France, Grundig agreed to protect it from competition 
from other Grundig dealers. No dealers were allowed to export 
Grundig products; each machine bore two trade marks—* Grun- 
dig” which sufficed to indicate its origin and “‘ Gint” which in 
countries other than Germany, by virtue of its agreement with 
Grundig, was registered by the sole distributor. When several firms, 
of whom the most important was UNEF, began regularly to obtain 
Grundig products from German wholesalers and sell them in France, 
Consten sued UNEF im the Paris Commercial Court. According to 
French law it was unfair competition and so tortious for UNEF 
to market these goods obtained through a breach of thé German 
wholesaler’s contract, as well as an infringement of the trade mark 
ce Gint.” 

The French proceedings were adjourned on appeal to enable the 
EEC Commission to decide whether Grundig’s distribution network 
infringed Article 85. Not only did it decide that it did, it ordered 
Consten and Grundig to refrain from any measure tending to 
obstruct or impede the acquisition of Grundig products by third 
parties. This prohibited Consten from using the “‘ Gint ” mark as 
well as the law of unfair competition ‘ to protect its market position 
in Frante. 

During the appeal to the Community Court, it was argued that 
the prohibition on the use of the “ Gint” mark infringed Article 
222, which provides that ‘‘ This Treaty shall in no way prejudice 
the rules in member states governing the system of property owner- 
ship.” The Court, however, pointed out that it would be fruitless 
to forbid the agreement dividing the market if Consten could con- 
tinue to exercise trade-mark rights acquired under it to prevent 


4 Bee note 2 above. 
5In B v. G.L. Import-Export [1972] O.M.L.R. 81, 96 the Communi 
Court since ruled that a franchised franchised dealer may not use the law of 


eras wa to prevent imports and so support an agreement that infringes 
Art. 
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imports from Germany. The Commission and the Advocate-General 
argued (p. 444) that the use of the “ Gint ?” mark to exclude 
imports from other Member States and not as an indication of 
origin was an abuse of industrial property rights. The Court, how- 
ever, went further and drew a doubtful distinction between the 
ewistence * of national industrial property rights which is protected 
by Article 222 and their ewercise which should be limited to the 
extent necessary to achieve a single market.’ It is submitted that 
a right cannot consist of more than the various ways in which it can 
be exercised. The distinction between a right and its exercise, since 
it is not defined, and cannot be applied by logical analysis, confers 
a free discretion on the tribunal drawing the distinction in particular 
instances. It has proved a powerful and flexible weapon for accel- 
erating the integration of the market. 

In Parke Davis v. Probel * the plaintiff had obtained patents for 
the drug chloramphenicol in five Common Market countries and 
elsewhere, but pharmaceutical products cannot be patented in Italy. 
Parke Davis agreed to licence a different manufacturer in each of the 
five Member States to produce the drug. At the request of its 
licensee in the Netherlands, Parke Davis started proceedings there 
for patent infringement against Probel and others who had imported 
the drug from Italy, where # had been produced without any pay- 
ments being made to cover Parke Davis’ research and development 
costs,™ and put it into circulation in Holland. Under Article 177 of 
the Treaty * the Dutch court asked the Community Court whether 

“‘ the concept of practices prohibited under Articles 85 (1) and 
86, perhaps o oki lend with Articles 86 and 222 of the Treaty, 
includes the action of the holder of a patent issued in a Member 
State when, by virtue of that patent, he requests the national 
courts to prohibit all commercial dealing in the territory of that 


s “Existence "' is an inadequate translation of ‘‘ bestand,’ the German term 
for rights ınherent in the grant of mdustmal property rights. See Willy 
Alexander, loc. ot. note 8 above, p. 40. 

T The Commission has socepted the Court's decision that industrial propery 
rights should not be used to prevent parallel im in connection with agree- 
ments exem: under Art. Bs (8). Art. 8 of . 67/67—+the exemp- 
tion for exclusive dealing ents is 80 ak so was Fe exemption 
given in Transocean Marine Paints [1067] O.M.L.R. D9. See also the Commis- 
sion's First on Competition P , 1072, paras. 61-65. Grundig has 
since i , bab cannot use its marks to prevents parallel imports 
from its wholesalers. 

8 os ae 1968] O.M.L.R. 47; (1988) XIV Recusil de la Jurteprudence de 
la Cour 81. 

sa Professor Waelbroeck says that in fact the drug was made under a 
“ knowhow "' licences from Davis; but presumably it would receive lees 
for this than it would had it had a patent to licence. 

? For two alear acoounts of the development of the self-executing provisions of 


Community law h preliminary ralings by the Community Court in 
response to questions relating to the construction of Comm Já by, ranoni 
courts, see Dr. G. Bebr, a legal advisor to the Commission (1970) 19 I.C.L.Q. 
257 and (1971) 84 M.L.B. . For the Court's iction and procedure, see 


also Judge Donner (1972) 81 Law Gwardion 7, 9; A. W. Green, Political 
Integration by Jurisprudence (1069). 
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state in a product coming from a Member State which does not 
grant an exclusive right to manufacture and sell the product.” 


The Court held that the exercise of patent rights does not infringe 
Article 85 (1), unless there is an agreement prohibited by the 
Article.*° It also held that ownership of patent rights does not 
necessarily confer a dominant position abuse of which would infringe 
Article 86. It therefore went on to consider the articles relating 
to the free circulation of goods. Articles 80 to 84 prohibit quan- 
titative restrictions on imports and measures having equivalent 
effect. States may not limit or forbid imports of a product from 
other Member States through their customs regulations or other- 
wise. Article 86, however, provides that: 


“ the provisions of Articles 80-84 shall not preclude prohibi- 
tions or restrictions on imports . . . justified on unds of 
public morality, public policy . . . or the protection of industrial 
and commercial property. Such prohibitions or restrictions 
shall not, however, constitute a means of arbitrary discrimina- 
tion or a disguised restriction on trade between Member 
States.” 


The Court held that the exercise of national patent rights, without 
more does not come within the final proviso. Even in 1967 there 
were doubts whether the decision would have been the same 
had the drug been imported from Germany, where a licence fee 
would have been paid to Parke Davis by the German licensee to 
covers its research and development costs. The Advocate-General 
stressed the danger that would be caused to research and develop- 
ment and its publication if patent rights were to be emptied of their 
whole content.‘ Had it been possible to sell the drug in Holland 
after paying patent royalties m Germany and the cost of carriage, 
it might be argued that a restriction on imports would not be justi- 
fled by the protection of industrial property rights within Article 
86, as the rewards for invention would already have been reaped in 
the German licence fee. 

The judgment in Sirena v. Eda ™ jg tantalisingly short. In 1987 
the American firm Mark Allen assigned to Sirena its rights in the 
Italian mark ‘‘ Prep Good Morning ” for shaving cream. Sub- 
sequently it also permitted a German firm to use the German mark 


10 The Advocate-General concluded on p. 52 that the exclusive licence did not 
infringe Art. 85 (1). Ths ds with the Commission's statement on 
patent licences, Journal Offiorel ber 94, 1962, that exclusive licensing 
was unlikely to affect interstate trade. The Commission hes since decided in 
Burroughs / J.O. 1072 L 18/60 and in Re Agreement of A. eee 
4 Co. [1978] O.M.L.R. D45 that exclusive hoences may infringe Art. (1), 

h those in question did not. It held that the exclusivity clause in Re 
the Agreements of the Davidson Rubber Co. [1979] O.M.L.H. D52 did fall 
within the prohibition of Art. 85 (1), ear it exempted it on the facts under 
Art. 85 (8).  Oriticised by Korah, [1072] J.B... 824 ot seq. See also 
‘Willy Alexander 5 0.M.L.Rev. 1967-68 485 

11 pp. and 57. See also p. 641 below. 

1a baie 40/70 [1971] O.M.L.R. 260. 
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“ Prep Good Morning ” for shaving cream made and marketed in 
that country. When this German product was marketed in Italy 
under that mark, Sirena sued for trademark infrmgement under 
Italian law. The Italian Court referred certain questions to the 
Community Court under Article 177, and it replied that Article 85 
may apply to an agreement made before the Treaty of Rome came 
into effect if it continues to have the prohibited effects °; but that 
the existence of a trademark does not necessarily result in the pro- 
prietor having a dominant position within Article 86, nor does the 
higher price charged in Italy necessarily demonstrate an abuse of it. 

Articles 80-86 were not mentioned in the questions referred to 
the Community Court, so it is surprising that they were considered 
at length by the Advocate-General and Article 86 was mentioned by 
the Court. The Italian judge did not find whether the German 
cream was the same as that advertised and marketed by Sirena 
under the mark; although the Commission observed that after thirty 
years’ autonomous development there was no guarantee that it 
was.’ If the cheaper German product was different, one might 
argue that Sirena should have been allowed to repel imports on the 
ground that it was contrary to public morality or public policy 
within Article 86 for the German firm deliberately to deceive Italian 
shavers 15 and take advantage of Sirena’s advertising. One draw- 
back to the development of Community law through the Article 
177 procedure which separates fact finding from the construction of 
the law is that the Community Court may have insufficient informa- 
tion to know what provisions require interpretation,’* especially 
when the Court reframes the questions asked, to include areas of 
Community law not envisaged by the national judge. 

Almost certainly the Court’s decision in Sirena was based on the 
competition rules rather than on those relating to the free circula- 
tion of goods. But its judgment in Deutsche Grammophon GmbH 


13 This may be an important precedent since once market shares have been 
agreed, there may be no n for further communication: each knows that if 
he goes beyond sphere allotted to him, the others are likely to do so too, 
and may hesitate for decades to upset a fairly satisfactory ihbrium. It is, 
however, difficult to control such conscious eliam. 

14 (1971) XVID Roowal 60, 79. These observations are not moluded in the abbie- 
visted O.M..RB. 

15 It may be argued that a trademark does not guarantees the uniformity of the 

cts sold thereunder. Single firms frequently the formulae of pro- 
ote sold under a single im accordance with the differing tastes and 
other factors in different markets; but it should indicate single control over 


lity. 

16 Natia] codices falar questiona to: the Öarimünity Goart do: wsanligce d 
the complete file, which is translated into French and available to the Sart, 
and indeed to other interested parties submitting written observations. The 
file may contain more facts than s in the judgment, but the Continental 
tradition is to think in terms of abstract questions, based on the municrpel 
court’s understanding of the facts. This contrasts with the common law 
tradition of deciding abstract questions of law only by reference to a precise 
factual situation, and may be subject to some strain when a British judge 
joins the court. 
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v. Metro S.B." was clearly based on the introductory articles to 
the Treaty and those protecting the free circulation of goods, al- 
though the competition articles were also discussed.!* Deutsche 
Grammophon produces records and under German law is entitled 
to rights analogous to copyright. It sold records to Polydor, its 
wholly-owned subsidiary, to be marketed in France. Some of these 
were re-exported to Germany and sold below the maintained retail 
price by Metro, a firm that Deutsche Grammophon had refused to 
supply.** Metro claimed that the interim injunction Deutsche 
Grammophon obtained to prevent these imports infringed Com- 
munity law and the Oberlandesgericht asked the Community Court 
under Article 177 whether such an exercise of Deutsche Grammo- 
phon’s copyright conflicted with Articles 5 (2), 85, or 86. 

The Court devoted part of its judgment to Article 5 (2) which 
provides that Member States “ shall abstain from any measures 
which could jeopardise the attainment of the objectives of the 
Treaty.” It is not clear how far the judgment was concerned with 
German national law and how far with Community law. It is clear 
that once the records were marketed in Germany by Deutsche 
Grammophon or with its consent, its rights were exhausted under 
German law. Whether marketing outside Germany has a similar 
effect was much disputed.” The Advocate-General interpreted the 
question asked by the German court as a request for help in con- 
struing the law re-enacted after the creation of the EEC, in such a 
way as to be consistent with Community law. He concluded (p. 
646) that the direct application of Community law was nôt in issue, 
but that by virtue of Article 5 (2) the German statute should be 
interpreted on the basis that was not intended to infringe Com- 
Inunity law. It is fairly clear that the Court did not adopt this 
approach, which would be inappropriate on a request for a pre- 
liminary ruling on the construction of Community law under Article 
177.** The Court referred also to Article 8 (f) (which provides that 
for the purposes described in Article 2 the activities of the Com- 
munity include the establishment of a system ensuring that com- 
petition within the Common Market is not distorted) and in a gen- 
eral way to the provisions relating to the free circulation of goods. 
It concluded #3: 

‘* Although Article 86 permits prohibitions or restrictions on the 
free movement of goods that are justified for the protection of 


17 pen O.M.L.R. 681. 
18 It has since been held by the Oberlandesgericht that they were not infringed : 
] OM.L.R. 107. 

18 teche Grammophon maintained the retail price of its records in Germany, 
and this is legal only if it 1s uniformly enforced. It had therefore to prevent 
Metro undercutting its regular dealera if it wished to continue maintaining 
resale prices. 

20 Bee F. Beier, " Territoriality of Trademark Law and International Trade ” 
(1970) 1 L.I.0. 48. 

31 Bee para. 8 of the judgment; also Judge Denner, (1972) 81 Law Guardian 7, 
u. 72 At pp. 657-688, emphasis added. 
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industrial and commercial pro , it only allows such restric- 
tions on the freedom of trade to the ewtent that they are justi- 
fied for the protection of the rights that form the specific object 
of this property. 

12. If a protection right analogous to copyright is used in 
order to prohibit in one Member State the marketing of 

that have been brought onto the market by the holder of the 
right or with his consent in the territory of another Member 
State solely because this marketing has not occurred in the 
domestic market, such a prohibition maintaining the isolation 
of the national markets conflicts with the essential aim of the 
Treaty, the integration of the national markets into one uniform 
market. This aim could not be achieved if by virtue of the 
various legal systems of the Member States private persons 
were able to divide the market and cause arbitrary discrimina- 
tions or disguised restrictions in trade between the Member 
States. 

18. Accordingly, it would conflict with the provisions regarding 
the free movement of goods in the Common Market if a manu- 
facturer of recordings exercised the exclusive right granted to 
him by the legislation of a Member State to market the pro- 
tected articles in order to prohibit the regia tek that Mem- 
ber State of products that had been sold by him himself or 
with his consent in another Member State solely because this 
marketing had not occurred in the territory of the first Member 
State.”’ 


Did the Court decide that Article 5 (2) in combination with the 
provisions relating to the free movement of goods was directly 
applicable? If so it is surprising that it did not specify the pro- 
visions, but merely cited the exception in Article 86. Moreover in 
its earlier judgments holding that provisions of the Treaty addressed 
to States were directly applicable the Community Court expressly 
stated that they could be invoked by private individuals against the 
State.” It is only in Deutsche Grammophon and possibly Strena * 
that the Court permitted provisions not addressed to individuals ** 
to be invoked in litigation between two private enterprises. The 
Commission and the German Government tried to surmount this 
difficulty by suggesting that Article 5 (2) was addressed to all 
organs of Member States including their courts; but if the Com- 
munity Court was adopting this theory, it is surprising that it did 
not do so expressly in view of its important implications for other 
areas of Community law. It may be that the Court merely inter- 
preted the two qualifications in Article 86 (italicised above) as 
having a direct effect on national law. This more limited inter- 


33 Van Gend en Loos v. Tarisfoommissis case 26/62 [1082] O.M.L.B. 108, 180; 
Costa v. HNEL case 14/64 att O.M.L.R. 425, ; Alfons Lutticke v. 
Hauptsollamt Sarrelows P O.M.L.B. 674, 684. 

24 Art. 86 was hardly considered in Grundig at p. 476. 

25 Provisions such as Art. 85 (2) which are addressed to individuals can be used 
in private litigation between enterprises. 
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pretation of the decision does at first sight seem to provide a 
sensible test of legality: ‘ is the restriction justified by the function 
of the particular type of property right in issue? ” 

But who is to define the function—the Community Court or the 
national courts? If the latter new distortions to the market may be 
introduced through differences in domestic law. K. F. Beier states 
that the function of a trademark is to indicate the origin of goods, 
thereby protecting the owner’s investment in advertising and the 
interest of the public in not being deceived.** But are these the 
only functions? Is a unanimous answer to be developed as part of 
directly applicable Community law? Since “ origin of goods ” is 
used loosely in English law to indicate the person who affects their 
production only to the extent of having quality control, it protects 
the public against deception about the person who controls the 
quality rather than the producer of the goods bearing the mark. 
Would the Community Court hold that a person with such control 
is not justified in using his United Kingdom rights to prevent the 
entry of goods bearing the mark from other Member States when 
he has had no control over their quality ? If so, the provisions about 
assignments and registered users in sections 22 and 28 (4) of the 
Trade Marks Act 1988, which ensure that there will be only one 
proprietor who can control the quality," will become nugatory. 

The function of patent 7* and copyright protection is to encour- 
age innovation and its publication: the owner is entitled to com- 
pensation for his research and development, or literary work by a 
levy on each article marketed, either in the form of a licence fee 
or of the consideration charged for supplying articles made by 
himself. At first sight the suggestion that he should be entitled to 
such compensation only once throughout the Common Market is 
attractive, but difficulties appear particularly in relation to patents 
as one thinks out the detailed rules required to bring about this 
result. Parke Davis has established that if a product is made and 
marketed without the consent of the Dutch patentee because the 
product was not capable of being patented in Italy, its importation 
into Holland can be prevented. Would the answer have been the 
same if the manufacturer in Italy obtained an Italian patent inde- 
pendently of Parke Davis? Presumably so, as otherwise a national 
patent would provide little chance of compensation for development 
costs. What if Parke Davis could have obtained an Italian patent, 
but had chosen not to do so? Again it is submitted that it should 
be able to keep the goods out of Holland. Otherwise a patent in a 
single country would be useless, and the list of pending applications 
in all the Common Market countries would become still longer. 


36 loc. cit. note 20 above at pp. 61 et seq. 

27 Except where concurrent bona fide user has taken place—a situation to which 
the judgment in Deutsohe Grammophon does not apply. 

28 The Commission takes the view that Deutsche Gr applies to patents 
as well as to copyright. Op. oit., note T above, para. 67. 
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Moreover it is not always clear whether a patent application will be 
successful, and it would be pointless to require a Dutch patentee to 
apply for an Italian patent solely in order to let him keep the goods 
out of Holland. If Parke Davis bad obtained an Italian patent 
which was of such doubtful validity that it was being widely in- 
frmged, so that it could make only a modest profit in Italy, should 
it be allowed to keep goods out of Holland? If it had no patent in 
Italy, and had made and marketed goods there in competition with 
pirates, obtaining no monopoly profit, should it be able to keep out 
of Holland the goods it had itself marketed? The encouragement 
of research and production would seem to require an affirmative 
answer, otherwise it might refrain from supplying the Italian 
market, but it has been argued that this solution would be con- 
trary to Deutsche Grammophon. Alexander has observed that the 
producer of records is not entitled to copyright protection in 
France,™ although he probably enjoys exclusivity under the law 
of unfair competition. From the failure of the Community Court 
to take into account a point that does not appear to have been 
argued, can one infer that Deutsche Grammophon could not have 
invoked its German rights to keep the records out of that country, 
even if it had enjoyed no exclusivity in France, and had competed 
there with producers who had not incurred the costs of producing 
the original recordings? It is widely thought that in its anxiety to 
remove barriers to the free circulation of goods, the Court would 
so decide. , 

A further problem arises: instancing the discovery of penicillin, 
the Advocate-General suggested in Sirena that inventions protected 
by patents are more valuable to society than trademarked goods 
and deserve more protection. He did not analyse why the interests 
of advertisers in their trade marks should receive less protection. 
The barrier to trade between States caused by the need to re-label 
goods is negligible in comparison with the barrier caused by an 
important patent. Many patents are for trivial inventions—indeed 
the standards of innovation required vary from one country to 
another and between the patent offices and courts in each. .Is the 
Community Court to invite courts deciding infringement cases to 
consider the value of the particular invention to see whether protec- 
tion against imports is justified, or should the Community Court 


239 Op. ott. note 8 above at pp. 42 and 50. It is surprising thet the published 
report does not advert to the pnt: Deutsche Grammophon may well have 
enjoyed exclusivity in France, , {or a pi $e to bate and market aaa 
from a Dewtsohe Grammophon record without consent must amount to 
tort of unfair competition. Secondly, as regards works nos in the public domain, 
the authors and composers must have asmgned their copyright to a performing 
rights society, under contracts that Mr. Alexander informs me, ensure that 
copyright problems do not hibit inter-state trade. This must have been 
licensed to Dewtsohe Grammophon who could surely have called on its loensor 
to prevent any marketing in France of unlicensed pressings from records 
med by Deutsohs Grammophon or Polydor. 
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itself analyse the normal function of each type of commercial and 
industrial property right in the light of comparative law ? 

It is submitted that the barriers to entry caused by national 
industrial property rights should be controlled, as the Court seems 
to suggest in Parke Davis, by applying the rules of competition. 
Where agreements between manufacturers exist to divide the 
market, the EEC Commission can weigh flexibly in administrative 
proceedings the importance of encouraging invention against the 
interests in interstate trade. Where a single firm enjoys rights under 
an important patent in several Member States, any abuse can be 
controlled under Article 86. It would be far harder for a national 
judge to weigh up the economic considerations in applying Articles 
80-86. In the long term, it may be that national patents will dis- 
appear in favour of a single Community system, though the current 
draft of the patent convention does not provide for this. Meanwhile 
it is feared that the theory of exhaustion of a patent by marketing 
in another Member State may lead to firms keeping more inventions 
secret, and to an increase in industrial espionage. The present 
writer does not object to the results in the four cases. The judgment 
in Sirena was clearly based on the competition rules. The difficul- 
ties about the validity of rights under national law are less serious 
in relation to copyright than to patents, so little objection is taken 
to the decision in Deutsche Grammophon. It is its extension to 
patents that gives rise to alarm. 

The four cases have clearly accelerated the integration of the 
Common Market and may lead to prices becoming more uniform 
throughott °°; but it raises the question whether the Court should 
by-pass some ‘of the difficulties that have emerged in the negotia- 
tions for a Kuropean Patent when it has only limited knowledge of 
the facts of the case it is considering, and has not heard the argu- 
ments that have delayed the signing of the Convention.?* 


VALENTINE Koran * 


30 Tt has almost certainly ensured that in the long or short term, resale price 
maintenance will basse impossible even within a single country, since it is 
ulegal in France (subject to a few temporary Ministerial exemptions) and in 
the U.K. (exoept for and medicaments) and restrictions on exports and 

re-exports to and from these countries will not normall be allowed. See 
René Joliet, ‘‘ Resale Price Maintenance under B.E.0. Antitrust Law "’ (1971) 
XVI Antitrust Bulletin 590-692. 

31 Beo the citations in note 8 above, 

I am indebted to man ricer ahead help and oriticism in p this exten- 

sive note. In perti should like to thank Professor for many 

constructive nicem ind discussions gomg far beyond what is to be expected 

from an editor; M. E and enaa goreal Goce Coes when T 


* 


most illuminating questions and b several articles to my attention; to 
Herr Thiemg, Mr. ] Leleax and pr ] Advisers to the EEC 
Commission; and to Professor 8 an of the ersity of Californie 


iR ey): I need hardly add that I alone am responsible for views finally 
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EXEMPTION CLAUSES: INCORPORATION AND INTERPRETATION 


Tue Court of Appeal’s decision in Hollier v. Rambler Motors 
(A.M.C.) Ltd. affords another example of judicial dislike of exemp- 
tion clauses. The plaintiff made an agreement over the telephone 
to have his second-hand Rambler car repaired by the defendants. 
He then had it taken to their garage, where it was severely dam- 
aged by fire. The defendants did not challenge the county court 
judge’s finding that they were negligent, but relied on an exemption 
clause which, they argued, was incorporated in the contract by their 
previous course of dealing with the plaintiff, and which on its proper 
construction excluded their liability for the damage done by the 
fire. 

The plaintiff had had his car serviced by the defendants on three 
or four occasions during the previous five years; it was their prac- 
tice when servicing or repairing a car to require customers to sign 
a form described as an “ invoice.” An exemption clause appeared 
on it immediately beneath the space left for the customer’s sig- 
nature. It read: “The company is not responsible for damage 
caused by fire to customers’ cars on the premises. Customers’ cars 
are driven by staff at owners’ risk.” It was not clear whether the 
plaintiff had signed this form each time he had taken his car in for 
repairs, but it was found that he had signed it on two occasions. 
Moreover the practice also was for the plaintiff to be handed the 
top copy of the form when the work was completed, though there 
was no evidence he ever read it. The county court judge held there 
was a sufficient course of dealing between the parties to import the 
clause into the oral agreement, and that on its proper construction 
the clause excluded the defendants’ liability. The Court of Appeal 
allowed the plaintiff’s appeal on both points. 

? The Court of Appeal rejected the argument that the exemption 
clause was incorporated as a term of the agreement concluded over 
the telephone from the previous course of dealing between the 
parties. Salmon L.J., who gave the only reasoned judgment on 
this point, said *: 
“ I am bound to say that... I do not know of any other case 
in which it has been decided or even argued that a term could 
be implied into en oral contract on the strength of a course of 
dealing (if it can be so called) which consisted at the most of 
three or four transactions over a period of five years.” 
The brevity of the course of dealing appears to have been decisive. 
The case was distinguished from Hardwick Game Farm v. Suffolk 
Agricultural Poultry Producers Association,’ where the House of 
Lords held that terms in sale notes, which were regularly delivered 
after the oral contracts were made throughout a course of dealing 


1 2 W.L.B. 401; [1979] 1 All B.R. 999. 
a [1972] 3 W.L.B. at p. rvitwen [1979] 1 AU B.R. at p. 4102H. 
3 [1960] 2 A.O. BL. 
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consisting of three or four deals a month for three years, were 
incorporated in the contracts. It is difficult to formulate a rule 
which will enable the courts to decide whether there has been a 
sufficient course of dealing to enable terms to be imported from it 
into an oral contract; certainly it would be impossible to put a 
number on the transactions there have to be before a “‘ course of 
dealing ” can be said to arise. Perhaps the best approach is to ask 
whether it is a reasonable inference from the behaviour of the party 
concerned that he accepted as terms of the contract terms of which 
he had received notice after previous similar transactions had been 
made.‘ In examining his conduct it is not crucial that he had not 
actually read the terms *; it may be enough that he had the oppor- 
tunity to do so and continued to deal with the other party. 

The Court of Appeal relied on the Scottish case, McCutcheon 
v. David Macbrayne Ltd." However this case may be distinguish- 
able. There the plaintiff had his car shipped from the Hebrides to 
the mainland under an oral contract made by his agent with the 
purser of the defender’s ship. The House of Lords held that the 
plaintiff was not bound by exemption clauses contained in a risk 
note which he or his agent had been asked to sign on previous 
occasions. The decisive point was that the defenders had departed 
from their previous practice by offering an oral contract instead of 
the written one with the risk note. It would not have been a 
reasonable inference that the plaintiff through his agent assented 
to the implication of the terms of the risk note. In Hollier, on the 
other hand, if the fire had not intervened, there is no reason to 
doubt that the plaintiff would on completion of the work have 
received the copy of the form containing the usual exemption 
clause. In this material respect there is no suggestion that the 
defendants would have departed from their normal practice. 

So it is not obvious why the Court of Appeal came so easily to 
the conclusion that the clause could not be imported into the con- 
tract. To incorporate the clause it would, therefore, have presum- 
ably been necessary for the defendants to have made it clear over 
the telephone that the contract was made subject to the clauses 
printed on the ‘‘ invoice.” This seems rather an artificial require- 
ment, and shows the difficulties inherent in the application of the 
traditional rules relating to the formation of agreements to standard 
form contracts." 

All the members of the court held that the words of the exemp- 
tion clause were not clear enough to exclude the defendants’ 
liability in negligence. Now the courts for the last fifty years have 


$ Ibid. at p. 118 (Lord Pearce). 
Salmon ÈJ. seems to take the view that Lord Devlin's dictum ın MoCutcheon 
v. Y. David Maobraya Lid da PASET WDR. 12, 184 to the effect that previous 
gees cista show actual knowledge of the terms is 
Ja WLR at p. 406D; [1979] 1 All E.R. at p. 4040. 
poe WEE. as 
ee Lando, Scandinavian Studies in Law (1968), Vol. 10, pp. 180-183. 
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proceeded on the principle that if the party relying on the exemp- 
tion clause is liable only for a negligent breach of contract, then a 
generally worded clause will be construed to cover that breach, as 
otherwise the clause would lack legal effect. This is only a prin- 
ciple of construction, not a rule of law, so an indication in the con- 
tract itself that the parties did rot intend the clause to cover 
negligence liability will rebut the presumption that they did.* In 
the present case the court departed from the principle on other 
grounds. 

The approaches taken by the members of the court differed. 
Stamp L.J. stated that where a clause is so worded that it is open 
to the interpretation either that it is a mere warning or that it 
does exempt the party relying on it from liability in negligence, it 
should be construed as a warning. This in effect reverses the tradi- 
tional principle of construction. On this view it would seem that a 
party could only exclude negligence liability by express words; 
moreover, a number of cases such as Rutter v. Palmer ® and Alder- 
slade v. Hendon Laundry Lid.'* would be decided differently. 2 

On the other hand, Salmon L.J. and Latey J. accepted the 
traditional principle of construction, but emphasised that it pro- 
vided only a guide to the interpretation of exemption clauses. The 
decisive test was stated to be: what would an ordinary person in the 
position of the plaintiff have thought was the effect of the clause? 
Only if he thought that negligence was the most likely cause of loss, 
and that therefore the clause covered Hability for such negligence, 
would theclause protect the defendant. In the present case the 
ordinary person would not have contemplated that the clause 
covered negligence, but would have thought it was only a warning 
that the defendants were not liable for damage done by fire in the 
absence of fault. 

It is not easy to follow the distinction drawn by the majority of 
the court between the present case and earlier decisions of the Court 
of Appeal where it was held that generally worded clauses did cover 
the defendant’s negligence liability. Salmon L.J. suggested that 
a housewife who sends washing to a laundry would understand that 
a generally worded clause covers damage caused by negligence: (as in 
Alderslade), but the same housewife who leaves her car at a garage 
would not think that such a clause excluding responsibility for 
damage done by fire gives the defendant protection from liability for 
negligence. This seems unconvincing. Presumably if the hand- 
kerchiefs in Alderslade had been damaged by fire, the clause would 
still have been held to protect them? If so, the result may be that 
the more honest a defendant is by making specific reference to the 
risk of fire, the less likely it is that a generally worded clause will be 
held to protect him ! Moreover, in principle it seems improbable that 


3 Re Polemsus and Furness, Wsthy ¢ Co. [1021] 8 K.B. 560 (0.A.). 
® [19229] 2 K.B. 87 (0.A.). 
10 teas E.B. 189 (0 A.). 
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the defendants here, or indeed in any case, intended such a clause to 
be a warning that they were not liable in the absence of fault. This 
is the common-sense justification for the well-established principle of 
construction now virtually discarded by the Court of Appeal. 

Even if the principles used by the courts in the interpretation of 
exemption clauses are to some extent artificial, they do at least have 
the merit of clarity. It is submitted in conclusion that the approach 
of the majority of the court in Hollier lacks this quality. It is not 
even necessarily a hard case which is making bad law: we do not 
know whether the plaintiff had insured his car against the damage 
which occurred. Even if he had not, perhaps he should have done 
and the risk should still have been his. But that is another question. 


Enic M. BarEnpt. 


CONSULTING MUSHROOM GROWERS 


Brrorr making an order setting up an Industrial Training Board 
the Minister is required to “‘ consult any organisation . . . appearing 
to him to be representative of substantial numbers of employers 
engaging in the activities concerned.” 1 

Being minded to set up the Agricultural Board the Ministry had 
preliminary discussions with the National Farmers’ Union. Later 
the Ministry sent a copy of the draft order setting up the Board 
and of the schedule defming the industry to a large number of 
addressees, inviting comments, and at the same time issued a press 
notice summarising the schedule and inviting anyone who had not 
received a copy to ask for one. The draft schedule was sent to the 
Mushroom Growers Association, but no comments were received 
from it, nor did it apply for a copy in response to the press notice. 
When the order had been in force for some two years the Association 
said it had never had the Ministry’s letter, and had no knowledge 
of discussions between the Ministry and the N.F.U.—in short, that 
it had not been consulted. 

Was the Ministry obliged to consult the Association? ? Referring 
to section 1 (4) Donaldson J. said that whether any particular organ- 
isation had to be consulted ‘ depends on a subjective test, subject 
always to bona fides and reasonableness which are not in question.” 

The Association describes itself as a specialist branch of the 
N.F.U. and has the same address. Of the N.F.U.’s 150,000 members 
only 180 are full members of the Association. While the latter is 
not represented on the N.F.U. Council, its representatives are 
invited to attend whenever matters affecting its members are 
discussed. 

dustrial Training Act 1964, s. 1 (4). 
: Agrees, 1 Horticultural and Forestry Training Board v. Aylesbury Mush- 


1 All E.R. 280 (the Association was the real defendant: it 
faa more gee alla to sue the nominal defendant). 
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The Ministry affidavit stated that, ‘‘ in accordance with prac- 
tice” the circulation of the schedule was not restricted to 
organisations that appeared to it to be representative of substantial 
numbers of employers engaging in activities specified in the schedule, 
and the Association was named as an example of organisations 
which in its view were not so representative. (Mushroom growing 
is not specifically mentioned in the schedule.) 

Nevertheless Donaldson J. held that the Association had to 
be consulted. He did so on the ground that the affidavit did 
not expressly state that the organisation did not appear to fall 
within section 1 (4). While his lordship was not thereby departing 
from the subjective test, it is suggested that he applied too strict a 
requirement as to the Ministry’s expression of its opinion, for its 
view that the Association did not fall within the subsection was 
clearly indicated in the affidavit. 

Had the Association in fact been consulted? Donaldson J. said 
that ‘‘ the mere sending of a letter constitutes but an attempt to 
consult and this does not suffice.” The essence of consultation, he 
said, is ‘‘ the communication of a genuine invitation extended with 
a receptive mind, to give advice.” In saying this he relied on the 
judgment of Bucknill L.J. in Rollo v. Minister of Town and Country 
Planning But Rollo was not in any way concerned with the 
question of the failure to receive a communication and was there- 
fore no authority on this point. The test, it is suggested, should 
be whether the Ministry did what was reasonably necessary to seek 
the views of those intended to be consulted, and it is arguable 
that in this case the Ministry satisfied that test. His Lordship did 
not refer to the effect of the press notice. Presumably he thought it 
had none. 

A further argument was that in view of the relationship between 
the Association and the N.F.U., the Association had been con- 
sulted vicariously, that consultation with the N.F.U. meant 
consultation with the Association. Donaldson J. thought that while 
im general consultation with a parent body constitutes consultation 
with its contituent parts (and that was the relationship between 
these two bodies) there is an exception where an attempt is made to 
consult directly with a part, as here. 

So if the schedule had not been sent to the Association, the 
court might well have concluded that it had been consulted 
vicariously. And if the Ministry had “ as a matter of practice ” 
limited its communications to those bodies it thought were ‘‘ repre- 
sentative,” its affidavit would doubtless have stated explicitly that 
the Association was not thought to be representative, and the 
court would have concluded that, applying the subjective test, the 
Ministry was not bound to consult the Association. The Ministry 
was in fact caught out on both counts—the duty to consult, and 


3 [1948] 1 AN E.R. 18. 
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whether it had consulted—as a result of its wish to go further than 
the law required. 

His lordship thought that the Ministry had acted reasonably and 
that the Association’s claim had little merit. But he felt bound to 
take a strict view of what consultation required because a taxing 
power was involved. The assertion of the importance of consultation 
is welcome: it would be unfortunate, if, for the reasons given, the 
decision had the effect of limiting its scope in practice. 


Davo Foulkes. 


Surra v. Groncrk Woery & Co. Lr. 

THE practice of subcontracting in the construction industry means 
that frequently the employees of sub-contracting firms will be 
found working alongside the direct employees of the main contractor, 
doing very similar jobs and exposed to much the same risk of 
accident. What responsibility does the main contractor have in law 
for their safety? The question is crucial when the sub-contractor 
himself is either an individual or company of no substance, in- 
capable of meeting an award of damages in respect of an accident 
for which he is legally accountable. Hopefully, the effect of the 
Employer’s Liability (Compulsory Insurance) Act 1969 will be to 
minimise the financial disasters and suffering that can result from 
such a situation but the primary issue of the true ae respon- 
sibility is still worth exploring.) At common law, McArdle v. 
Andmac ? established that, where the sub-contracting firms were 
small and their work subject to co-ordination by the main con- 
tractor, the duty to take reasonable care imposed on the main 
contractor a duty to see that reasonable safety precautions were 
taken in respect of sub-contractors’ employees. However, as the 
Phelps Brown Report points out,* a worker can still be negligent 
within such a safe system so that the main contractor escapes 
liability. The common law duty i is an incomplete and unsatisfactory 
substitute for an employer’s vicarious liability. 

In ‘Smith v. George Wimpey & Co. Ltd.* the Court of Appeal 
was faced with an opportunity to extend the main contractor’s 


1 Failure to insure against TE e r E ment eter 
EES e course ng 20 uk rn ma 


ues thee ee ola Ge yer y those workers 
who have a contract of service with him 18 (i). Working Eule 8 of the 
National Working Rule A ents of the National Joint Oouncil for the 
i + Mae cage shall ssiaiy.himsalf that 


the operativen Pilar D by any roa a are covered by an 


er's liability insurance policy (r. 8 
TORRES- 588 (0.A.). 
‘ Dora a WLR. 1186 (O.A.); [1973] 2 All E.R. 728. 


650 THE MODERN LAW REVIEW Vor. 85 


responsibility in relation to the observance of certain statutory 
safety regulations. The scope of the obligation to provide and 
maintain safe access to and egress from a place of work, imposed 
by the Construction (Working Places) Regulations 1966, reg. 6 (1), 
is determined by a regulation which states that “‘ every contractor, 
and every employer of workmen ” undertaking construction work 
shall comply with such regulations (including reg. 6) “ as affect 
him or any workmen employed by him.” ” An employee of a sub- 
contracting firm fell and injured himself as he was leaving his place 
of work. He brought actions against both his direct employer and 
the main site contractor in which, inter alia, he alleged the latter 
was liable because of breach of regulation 6, i.e. in failing to provide 
safe access to and egress from a place of work. The determination 
of this issue depended. on the interpretation put on the critical words 
“ him or ” in regulation 8 (1) (a), introduced for the first time in 
1961.¢ Before that year the regulation equivalent to the present 
ran “as affect any workmen employed by him ”’ and there was 
good authority that this wording did not cover a sub-contractor’s 
employers,’ so what was at issue was whether the words “ him or ” 
had altered the law. i 

Since their introduction the words have received two quite 
different interpretations by the courts. On the one hand they have 
been seen as extending the main contractor’s liability in view of the 
common working conditions of all workers, irrespective of their 
contractua] status. As one judge said, “ the question whether a 
particular contractor is or is not bound to comply with a particular 
requirement or a particular regulation cannot depend on the identity 
or status of the person who happens to suffer loss by reason of a 
breach of the regulation.” 9 However, before the present case, 
there was equal authority for a quite different point of view, the 
proponents of which held that the 1961 amendment was intended not 
to extend the ambit of the regulations, but rather to plug the loop- 
hole revealed by Herbert v. Harold Shaw Lid.*® In Bunker v. Charles 


s Construction (Working Elica reg. 8 (1) (a). Italics supplied. 

© Construction (General eae) sans 16 og. 8 C) (0) . 
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Brand & Son Ltd., O’Connor J. stated, “ It must be remembered 
that the purpose of the code of regulations . . . is that they are not for 
the prime purpose of giving a civil remedy to persons who are injured 
but of promoting safety in the relevant operations and of providing 
a criminal sanction if the regulations are not obeyed.’ On this basis 
the change in wording was interpreted as being for the purpose of 
allowing an independent contractor to be criminally penalised for 
breach of the safety regulations, and no alteration to the civil 
liability of the main contractor was envisaged. 

The Court of Appeal in the present case unanimously preferred 
the more conservative interpretation. In the leading judgment, Lord 
Denning rejected the alternative as untenable because (a) had the 
legislature meant to introduce such a change as was argued for into 
the law, it could have achieved it far more simply by the omission 
of the words “‘ by him ” so that the regulation would read “ as affect 
him or any workmen employed ’’; (b) the wider interpretation of 
reg. 8 (1) (a) would render superfluous reg. 8 (1) (b) and this would 
conflict with the reliance placed on that part by the House of Lords 
in Donaghey v. Boulton & Paul Ltd. 

In strict law the decision is above criticism, but it is to be 
regretted that an opportunity to improve the legal protection given 
to a significant proportion of workers in the construction industry 
was missed, and with it an opportunity to carry over into the inter- 
pretation of statutory regulations a principle which (as McArdle v. 
Andmac shows) has developed at common law, centralising the 
responsibility for safety on a building site on the main contractor. 


Bran Narmer. 


RESTRAINT OF TRADE—TxE Pousuic INTEREST 


THe recent decision of Ungoed-Thomas J. in Tewaco Ltd. v. 
Mulberry Filling Station Ltd.1 may, if developed, disturb the un- 
easy peace resting over the issue of public interest within the 
doctrine of restraint of trade. 

The defendant, a limited company controlled by Mr. Tandy, 
owned a petrol filling station at Croydon. This station had been 
redeveloped with financial assistance provided by the plaintiff petrol 
company in return for a legal charge containing “ solus agreement 
provisions,” supported by Mr. Tandy as surety. In 1967 Mr. 
Tandy contracted to purchase a filling station at Mitcham, the 
plaintiff again arranging financial assistance secured by a legal 
charge with solus provisions. The period of the loan was initially 
to be five years with the defendant having the right to apply to 
the plaintiff at the expiration of the period to re-finance the 


10 a a 480, followed in Taylor v. Sayers [1971] 1 W.L.R. 561. 
11 [1968] A.O. 1. 1 [1979] 1 All B.R. 518. 
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operation. The defendant and Mr. Tandy jointly and severally 
covenanted with the plaintiff that during the continuance of the 
security the defendant would carry on the business of a petrol 
station on the property, and, inter alia, would (i) obtain all motor 
fuel sold there from the plaintiff, (ii) conspicuously display and 
exclusively use the plaintiff’s brands of petroleum products, anti- 
freeze etc., and (iii) place orders so as to enable deliveries of not 
less than 4,000 gallons of motor fuel at any one time and of not 
less than one-ton lots of lubricating oils and greases. 

In January 1971 there was an unofficial strike of the plaintiff’s 
tanker drivers and consequently, from January 4 to 18 there was 
no delivery of the plaintiff’s petrol to the defendant’s station. On 
January 12 the defendant took delivery of V.I.P. petrol, as he 
was entitled to do under the terms of the charge in view of the 
failure of delivery, but he continued to do so after the strike ended 
and the plaintiff was able and willing to deliver its petrol. The 
plaintiff sought an interlocutory injunction to restrain further 
breaches of the agreement. The defendant contended, inter alia, 
that the restraints in the agreement were void being in unlawful 
restraint of trade. 

Until comparatively recent times the public interest limb of 
the doctrine laid down in the well known speech of Lord Mac- 
Naughton in Nordenfelt v. Mamim Nordenfelt Guns and Ammunition 
Co. Ltd.* was rarely subjected to detailed judicial analysis.* 

However, particularly with the advent of the ‘‘ solus agree- 
ment,” the courts have felt constrained to consider the public 
interest in much more detail. Such restraints may well be ‘‘ reason- 
able ” between the parties in that they are not oppressive of either 
party, indeed they may even be mutually advantageous, yet injury 
to the public may be caused if the system supports artificially high 
prices.* 

Accordingly, in the instant case, voluminous evidence was 
adduced in support of the contention that the solus agreement was 
reasonable in the interests of the parties and the public. In parti- 
cular, evidence was directed to (a) whether a loan at a law rate 
of interest resulted in misallocation of resources, (b) whether a 
low interest rate induces the retailer to enter into the trade in 
ignorance of the real cost he is incurring, (c) how far the tie was 
required to provide security for the supplier’s investment, (d) 


; g] A.O. 585, 
ab the Lord Bald te Meso Petroleum Co. Ltd. v. Harper's Garage (Stourport) 
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whether price stability was maintained by the solus tie, and (e) 
whether the tie secured economies in distribution. Ungoed-Thomas 
J. considered that evidence seeking to prove that price stability 
and economies in distribution were secured by means of the solus 
agreement, was evidence directed to the question of reasonableness 
in the public interest. These issues he concluded in favour of 
validity of the agreement. However, he indicated his concern that 
the court should be called to deliberate upon such abstruse economic 
considerations, which had been the subject of expert yet greatly 
divergent forecasting in evidence. These considerations he saw 
as prevalent throughout a considerable industry ond a decision 
of a court affected by such business and economic judgments, on 
the generally limited evidence which happened to be adduced 
before it in a particular case, may well have widespread effects on 
economic and business policy throughout the industry. Economic 
and business judgments of this nature, he felt, were matters of 
policy to be decided by business administration, government or 
parliament. The real test adopted was whether the restraint was 
reasonable as between the parties and whether it was in the circum- 
stances an unreasonable limitation on the liberty of the subject 
to trade. These are matters which the courts are well suited to 
decide; questions of social and economic policy are matters which, 
at present, fall outside their sphere of expertise. 

This approach to the public interest is in sharp contrast to 
that adopted by Sachs L.J. in Dickson v. The Pharmaceutical 
Society of Great Britain ® when he entered upon a far-ranging 
investigation into the social and economic implications of the 
Society’s proposed rule restricting pharmacists from selling other 
than pharmaceutical and “ traditional’? goods. He considered 
that the rule if fully enforced would result, for economic reasons, 
in the closure of smaller “ village type ” pharmacies and would 
lessen the proportion of smaller pharmacies to those owned by the 
large multiple pharmacy companies and the larger general stores; 
that because the rule would tend to reduce profitability of the 
larger businesses, it would, in the long run, tend to diminish the 
prospects of such salaries being paid to pharmacists as best attract 
new entrants into the profession, and in addition increase the prices 
charged for dispensing to private customers and the National Health 
Service; and that it would tend against the opening of new 
pharmacies and the ability of the existing pharmacies to compete 
with each other and to meet the wishes of the public. A reduction 
of the number of viable pharmacies was thus considered to be 
against the public interest. In the House of Lords, Lord Wilber- 
force," whilst agreeing with Sachs L.J.’s conclusion, considered 
that the simple test was whether there were any grounds to displace 
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the normal proposition that the public has an interest in men being 
able to trade freely in the goods which they judge the public 
wants. He was not convinced that special evidence that the 
restraints might cause a reduction in the number of pharmacies 
was a proper consideration in relation to the common law doctrine 
of restraint of trade (as contrasted with proceedings before the 
Restrictive Practices Court). Lord Wilberforce’s caution in Dick- 
son’s case may represent a change in attitude to the increased 
emphasis which had been laid on the public interest in both Eastham 
v. Newcastle United Football Club Ltd." and Esso v. Harper’s in 
both of which his Lordship sat. 

The Temwaco decision, by re-emphasising the significance of the 
freedom of the individual to trade in applying Lord MacNaughton’s 
test certainly seems to fall foul of Lord Hodson’s warning that 
public interest is a surer foundation than the interests of private 
persons or corporations where widespread activities, such as petrol 
sales agreements, are concerned. But it must not be forgotten 
that the Esso case contained ita own conceptual limitation in the 
test adopted to delimit the boundaries of the doctrine *; nor that 
in that case the House of Lords had the ready expedient of a 
Monopolies Commission Report ® with which to resolve the question 
of public interest. 

Certainly the Teaco case appears to indicate a judicial volte 
face on investigation of the economic and social issues relevant to 
the public interest. Despite this, it does at least have the merit 
of recognising that the problems of the public interest loom larger 
than the legal concepts available for their solution. Frank admission 
of the limitations of judicial method draws attention to the issue 
of the public interest as requiring more investigation, in depth, 
than is possible within the confines of the doctrine of restraint of 
trade. Several solutions to the problem have been suggested,” 
including the appointment of an official analogous to the Queen’s 
Proctor on whom the court would rely as amicus curiae. Alter- 
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natively, the matter could be left in the hands of the parties using 
“ Brandeis briefs.” 2 The writer, however, would suggest that 
investigation by a body such as the Monopolies Commission, with an 
existing expertise and prestige, would be preferable to laying the 
burden upon an overworked judiciary. Restraints upon trade 
and competition constitute an area of Increasing importance, parti- 
cularly in view of the proximity of accession to the Treaty of Rome. 
Innovation in this sphere at the present time, including as it does 
considerations of harmonisation with continental law, must remain a 
legislative function. Perhaps the system adopted by the European 
Economic Community in the application of Articles 85 and 86 of 
the Treaty of Rome, may serve as a precedent to a scheme involving 
an authoritative investigation and interpretation of restraints con- 
cerning political, economic and social factors, by an extra-judicial 
body. The decisions of this body could then be applied by the 
ordinary courts to the case before them.” 

Clearly the issue of the public interest is in need of governmental 
review, for, despite Lord Denning’s assertion that the “ 
horse of public policy ” with a good man in the saddle can leap 
over obstacles and come down on the side of justice, the judiciary 
appear to be recognising that they are not competent riders in this 
event. 


L. A. RUTHERFORD. 


Finvuctary Dory or a Maxacina Dimrcror 


Keech v. Sandford * must be one of the shortest case reports in 
English legal history yet its principle must be among the most 
widely applied, extended and commented upon. The most recent 
application occurs in Industrial Development Consultants Lid. v. 
Cooley.* The defendant, “ an architect of considerable distinction 
and attainment,” joined the plaintiff as managing director in 
February 1968. It was agreed that after a probationary six-month 
period, a “ fairly restrictive and stringent ’? contract would be 
signed .between the plaintiff and defendant. This, however, was 
never done with the result that there was only the barest statement 


12 Tf one accepta the problems as justiciable ons migh t question the experience of 
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of the terms of the agreement between the parties (contained in 
a letter to the defendant). The plaintiff was part of a group of 
companies which offered comprehensive construction services, such 
as architectural and engineering, to large industrial enterprises. 
Prior to his appointment with the plaintiff, Cooley had been the 
chief architect of the West Midlands Gas Board, a factor which was 
influential in his appointment in that the plaintiff wished to extend 
the scope of its activities in the public sector. Although “ indus- 
trious in the extreme,” the defendant failed to secure for the plain- 
tiff, in the course of 1068, any interest in four depdts which the 
Eastern Gas Board was proposing to build. In June 1969, the newly 
appointed vice-chairman of the Gas Board (Mr. Smettom) had a 
meeting with the defendant, which led ultimately to the employment 
of the defendant as the project manager for work which was sub- 
stantially similar to that which the plaintiff had unsuccessfully 
sought through the defendant in 1968. 

The defendant secured this lucrative position by a double decep- 
tion—representing that he was suffering from ill-health in order to 
obtain his release as managing director of the plaintiff, and con- 
cealing from Mr. Smettom the fact that he had failed to disclose to 
the plaintiff the negotiations leading to his employment with the 
Gas Board. The plaintiff claimed a declaration that all fees and 
remuneration received by the defendant by virtue of his employment 
with the Gas Board were held on trust for the plaintiff. There was 
an alternative claim for damages based on the defendant’s alleged 
breach of*his duties as a director. It was central to the defence that 
the plaintiff would never have secured the work in question, a 
submission borne out, it is submitted, by the extract from the 
evidence of Mr. Smettom, quoted in the judgment,’ to the effect that 
failing the availability of the defendant to undertake the work, it 
would have been granted to another, named, firm of architects.‘ 
Roskill J. (as he then was) held, however, that the defendant had 
allowed his interest to conflict with his duty and ordered him to 
account for the resulting profit to the plaintiff. Two factors, it is 
submitted, make Cooley’s case noteworthy. In the first place, but 
for the intervention of equity the plaintiff would almost certainly 
never have had any interest m the construction of the proposed 
depots." Secondly, it is arguable that the relationship between 
Cooley and the plaintiff was akin more to that of employer and 
employee than to that of director and company. 

How relevant was the evidence that the Gas Board was not 
interested in contracting with the plaintiff ? It is undeniable that the 
incapacity of a beneficiary (used in the wide sense to cover all those 
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to whom a fiduciary duty is owed) to act as did the fiduciary in the 
securing of the benefit, is no bar to the liability of the fiduciary to 
account.* But it is essential for the imposition of this lability that 
there exist a fiduciary relationship. What this part of this note 
seeks, respectfully, to consider is the correctness of the holding by 
Roskill J. that the relationship between the plaintiff and defendant 
was a fiduciary one’ by reason of the defendant’s position of 
managing director. There were, it is submitted, two possible 
approaches to this question. The first would have been to treat the 
defendant as the plaintiff’s alter ego. This course was not adopted 
either by the learned judge,’ or, apparently, in argument and it 
would seem that the scope for the application of the organic theory 
in the field of contract, where the identity of the parties is often of 
paramount importance, is very much more limited than in crime and 
tort.” The second course and that adopted by Roskill J. was to 
infer fiduciary status from the relationship of director and company. 
Yet, while it is true that this is a relationship which frequently 
imposes fiduciary duties upon the director,!* the existence of such 
duties can, in suitable instances be refuted.!: Does the evidence of 
the continuing intention of the Gas Board not to engage the plaintiff 
for the construction of the depdts justify the inference that here 
there was such a refutation? 

In the recent case of Peso Silver Mines Ltd. v. Cropper ? the 
Canadian Supreme Court upheld the decision of the court of first 
instance and of the British Columbia Court of Appeal that the 
defendant was not bound to hold certain mining claims on trust for 
the plaintiff company, although previous to the defendant’s purchase 
of the claims, the company, of whose board of directors the defen- 
dant was then a member, refused the self-same purchase. That this 
decision represented a departure from the principle of the Regal 
case has been critically noted,” yet it serves to highKght the basis of 
that principle. In the course of his vigorous dissent in the Court of 
Appeal, Norris J. A. placed stress on the awareness of the directors 
that “ they owed a duty to the shareholders to ‘ protect’ their 
interests in respect of the potential value of the claims.” 14 


* Keech v. Sandford ( a); Regal (Hastings) Lid. v. Gulliver [1942] 1 All 
E.R. 878; [196 QA. 186; Boardman and Another v. Phipps dan 2 A.C. 
46 


T 4.6. grounding liability to account. 

* Although note the insistence on the defendant's status at p. 160J. 

% Bee generally Gower: Prinosples of Modern Company Law (8rd ed. 1960), 
pp. 144-150. 

40 Bee s.g. Regal (H s) Ltd. v. Guliver (supra); Aberdeen Railway Oo. v. 
Blaikie Bros (1854) 1 . 461. 

11 Bee ¢.g. Re Ooomber [1911] 1 Ch. 728 esp. at 720. 

12 (1986) 58 D.L.R. (9d) 1, affirming (1966) 66 D.L.B. (9d) 117. 

13 By D. D. Prentice in (1967) 30 M.L.R. 450 and H. R. Hahlo in (1968) 85 
8.A.L.J. Tl; for implicit approval of the decision, however, see Jones in 
(1968) 84 L.Q.R. 472, 492. 

14 (1966) 56 D.L.R. (2d) at 188. 


658 THE MODERN LAW REVIEW Vou. 85 


In the Peso and Regal cases, the directors had to decide on 
behalf of the company and its shareholders whether a certain trans- 
action should be undertaken by the company. The complexities of 
the human personality however, do not allow as unchallengeable the 
assertion that those who have to decide questions of profit on 
behalf of others are in no way motivated by self-interest—and there- 
fore capable of neglecting their protective role—however much in 
good faith a court has held them to be. Such an inquiry is impossible 
for a court of law. The Gordian knot is cut by the creation of a 
presumption that the profit belongs to the principal or alternatively 
the would-be inquiry is rendered unnecessary by the approval of 
those on whose behalf the decision was taken. 

Such a decision, however, did not lie with Cooley. Who was to 
be engaged in the construction of the four dep&ts was for the Gas 
Board to decide. This, it is submitted, is the critical difference 
between Cooley’s case on the one hand and the Regal and Peso cases 
on the other. It may be argued that the corresponding decision in 
Keech v. Sandford also rested with the third party and that liability 
to account was imposed. The rule in Keech v. Sandford is not, 
however, as “ absolute,” ‘inflexible ” or ‘“‘ inexorable’? as 
colourful dicta from time to time would suggest. While there may 
be an irrebuttable presumption of law that trustees (in the strict 
sense) and tenants for life must treat any renewal of their bene- 
ficiary’s lease as an accretion to the old term, there are other 
“ fiduciaries ’? where the presumption is no more than a rebuttable 
one of faet." Furthermore the “ rule’? must, it seems, always 
bow to the approval by the beneficiary of the fiduciary’s action. 

The point, it is suggested, can be tested by postulating disclosure 
by Cooley of the negotiations with the Gas Board. Surely then the 
only claim which the plaintiff might have had would have been 
under the contract by which Cooley was employed, necessarily a 
claim for damages.’* This serves to emphasise the contractual basis 
of the relationship between the plaintiff and defendant—in the 
circumstances, it is submitted, an employee-employer relationship." 

Was this an alternative basis on which the plaintiff might have 
succeeded ? It is clear that the relationship between employer and 
employee contains fiduciary as well as contractual duties.1* The 
nature of the relationship is such that the remedies usually sought 
by the employer are dismissal, damages or an injunction to restrain 
the servant from using or disclosing confidential information gained 


15 See Re Biss, Bus v. Biss [1908] 2 Oh. 40 
6 Roskill J. was content to assume that the Saintin would not have released 
Cooley had full disclosure been made—see st p. 


17 Bee , op. oit., p. 518, n. 3L, on the distinction between com ly agents 
and servants. See Bowling v. A.0.T.T. [1968] 2 Q.B. 608 (esp. the judgment 
of Upjohn L.J.) for the proposition that a director may ar 


employee of the company. Bee also Oranlagh Preasion Rugineenng V. 
Bryant [1965] 1 W.U.R. 1298. 

is The fiduaary duties are sometimes i ie to be ae terms of the con- 
tract. Bee e.g. Robb v. Green [1905] 2 Q.B. 815, 81 
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in the course of his employment. But an action to account for 
profits will lie in a suitable case. Furthermore such an action will 
apparently lie even in the absence of a fiduciary relationship," and 
as in the “ fiduciary relationship ”’ cases, whether the employer has 
actually been damnified or not is irrelevant.2® The employee’s 
liability to account will arise 
“if a servant, in violation of his duty of honesty and good faith, 
takes advantage of his service to make a profit for himself, in 
this sense, that the assets of which he has control, or the facili- 
ties which he enjoys or the position which he occupies are the 
real cause of his obtaining the money as distinct from being the 
mere opportunity for getting it. .. 2 


In Reading v. Attorney-General,™ the Crown was held entitled to 
its soldier employee’s receipts arising out of his participation in an 
illicit liquor traffic, because the employee “ was using his position 
as a sergeant in His Majesty’s Army and the uniform to which his 
rank entitled him... .’? * This was a case where the servant had 
used the property or time of his master to make a profit for himself— 
one of the two classes of case where, according to counsel for the 
Crown, a servant will be held accountable. What is ironic about 
Cooley’s case is that use was made by the defendant of the Plaintiff’s 
property (its car) and time in the conduct of the negotiations with 
the Gas Board, but the argument based on this by counsel for the 
plaintiff was dismissed by the learned judge as “fiddling.” *4 
Clearly, however, the defendant’s employer’s time and property was, 
unlike Reading’s sergeant’s uniform, irrelevant to the acquisition 
of the gain. The information as to the Gas Board’s proposals was, 
of course, directly relevant. But even assuming this to have been 
“* property,” * was it the plaintiff’s property? The circumstances 
in which it was given to the defendant coupled with the Gas Board’s 
refusal to engage the plaintiff can hardly be said to confer on the 
information such status as to bring it within the categories of 
“* assets of which he [i.e. the employee] has control, or the facilities 
which he occupies.” ** 

The other class of case in which, according to counsel for the 
Crown in Reading’s case, an employee will be liable for account for 


19 Bee Reading v. Att.-Gon. [1051] A.O. 507, 516, which while in form not an 
action for account of profits woul clearit have sucoseded as one. See Denning 
J. in the court of first instance [1048] d K.B. 968, 975. 

20 Roading V. Att.-Gen. (supra) at p. 516. Bes however Mackay J.A. in Oan- 
adian Aero Servios Lid. v. O'Malley et al. (1972) 28 D.L.R. (8d) at 647 sed 
quaere. 

al J. in [148] 3 K.B. at p. 275, approved in [1949] 9 K.B. at p. 385 
and [ ] A.C. at p. 614. 


p. 514. 
34 At p. 169B. This: passage is omitted from the A aT Tepon, 
235 Beo Boardman v. hippa T] 2 A.O. 48. But see Upjohn’s dissenting 
opinion at pp. 127-128. 
26 Supro. 
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profits is where he has competed with his master’s interests. Here 
again the plaintiff would founder on the rock of the Gas Board’s 
refusal to contract with it. 

Is the answer therefore that Cooley should have been left to 
enjoy the fruits of his twofold deception? This would, when com- 
pared with the case of those who have been deprived of reward 
although undeniably acting in good faith,’ reveal a serious lacuna 
in the principles relating to an agent’s accountability. It is there- 
fore submitted that the decision in Industrial Development Con- 
sultants v. Cooley ** is correct, but would find more rational 
expression within the doctrine of unjust enrichment. The nettle of 
whether this doctrine exists in English law has yet to be grasped.” 
Such a doctrine would mean that cases like Reading and Cooley 
would not have to be forced within the confines of the ‘ fiduciary 
relationship ” principles and would also enable a re-assessment of 
the principles on which agents who have acted in good faith for 
the benefit of their principals have been penalised.** 


H. Rasax. 


Maxine THE PoLLUTER Pay 


Tue polluted condition of the River Irwell is something of a 
commonplace ' in industrial Lancashire, and discharges of all kinds 
of effluent into it are not noteworthy. But a recent discharge from 
the Mount Sion Paper Works was exceptional, in that it gave rise to 
the important case of Alphacell Ltd. v. Woodward,’ in which the 
House of Lords gave welcome support to the enforcement of the 
water pollution code,? as well as helping to delimit with greater 
clarity the boundaries of influence of their lordships’ landmark 
decision in Sweet v. Parsley.‘ 

Alphacell Ltd. were papermakers who in the course of their 
operations produced contaminated liquids, which were drained into 
settling tanks before being returned to a reservoir for reuse. Electric 
pumps were arranged to operate automatically as the level of the 
liquid rose in the tanks; in the event of a failure of the pumping 
system the liquids overflowed through a channel from the tanks 
directly into the River Irwell. 


aT 4.9, the defendant directors in Regal (Hastings) Lid. v. Gulliver (supra). 

28 Supra. 

ae Cf og. Denning J. in Reading's caso at first instance at p. 275 with Lord 
Porter in the House of Lords at p. 512. 

30 As 6.g. in Boardman vV. Phipps (supra). See further Jones in (1968) 88 L.Q.R. 


472. 

1 Dept. of the Environment: Report of a River Pollution Survey of England and 
Wales: H.M.8.0. 1970; Rivers of the Weaver and Mersey Authority, peras. 
184-185 and Table 88. 

a Lobb 2 W.L.B. 1820. 

3 Rivers (Prevention of Pollution) Act 1051; Clean Rivers (Bstuaries and Tidal 
Waters) Act 1060; Rivers (Prevention of Pollution) Act 1961. 

4 [1969] 1 All B.R. 347. 


Nov. 1972 NOTES OF CASES 661 


In November 1969 a river authority * inspector observed large 
quantities of what was proved to be polluting liquid from the tanks 
flowing into the river. As a result the company was charged with 
an offence under section 2 (1) of the Rivers (Prevention of Pollution) 
Act 1961: 

a og son commits an offence punishable under this 
section (a}-if he causes or knowingly permits to enter a stream 
any poisonous, noxious, or polluting matter; ...” 


The company gave evidence at the hearing before the Radcliffe 
justices that the settling tank pumps were fitted with filters which 
were inspected weekly; that neither the manager nor anyone in 
authority had any knowledge of the escape until informed by the ` 
inspector; and that they subsequently had discovered that the 
pumps and filters were blocked with débris. 

On these facts the justices convicted the company of the offence 
of “ causing ” the polluting matter to enter the river, without 
finding it necesary to decide whether the company and its employees 
had in the circumstances acted negligently. The Divisional Court 
upheld * the conviction on the broad grounds that the actions of the 
company were a “‘ cause ” of the pollution within section 2 (1). 

For the purpose of an appeal to the House of Lords, it was 
accepted that the company had not contravened the section either 
intentionally or negligently. Their lordships were unanimous that 
the company had “ caused ” pollution within the meaning of the 
section, rejecting the argument ’ that, as the Rivers (Prevention of 
Pollution) Act 1951 was a penal statute, there could be no finding of 
liability under it without some express finding of a mens rea in the 
accused. 

Lord Wilberforce found the case “ comparatively simple ”; he 
believed that it was only necessary to give to “ cause ” its common- 
sense meaning *: 

“ In my opinion this [is] a clear case of causing the polluted 
water to enter the stream. The whole complex operation which 
might lead to this result was . . . deliberately conducted by the 
appellants, and I fail to see how a defect in one stage of it Tae 
can enable them to say they did not cause the pollution.” 


Lord Dilhorne emphasised that the presence of the polluting 
quid “ within a foot or so ” of the river was due to the deliberate 
policy of the appellants *: “ Here the acts done by the appellants 
were intemtional. They were acts calculated to lead to the river being 


5 The M and Weaver River Authority. 

‘ peni 8 WLR. 445. 

T upon Moses v. Midland rig 81 T.L.B. 40; Impress 
(Worcester) Lid. v. Ress [1917] 2 E 85; and, by analogy, Sweet v. 
Parsley ea: 

s [1972] 2 W.L.R. at p. 1828. 

e {ura 2 W.L.R. at pp. 1926-1827; following Kirkheaton D.L.Bd. v. Ainloy 

ons £ Oo. [1802] 2 Q. < 247, per Bowen Lit. at p. 288. 
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polluted if the installation and operation of the pumps were 
ineffective to prevent it.” 

Lord Pearson was convinced that the pollution was caused by the 
‘ positive activities ” 1° of the appellants, while Lord Salmon con- 
sidered that they had caused the pollution by “‘ the active operation 
of their plant.” 1! Lord Cross believed that, in the particular 
circumstances, the appellants could avoid liability only if they could 
establish that the escape was due to some event that could 
sc... fairly be regarded as beyond their ability to foresee or 
control.... 7 4 

A valuable aspect of this case was the discussion by their 
lordships of the effect of the decision in Sweet v. Parsley upon the 
enforcement of the water pollution code. When in the latter decision 
the House of Lords considered the place of fault in statutory offences 
generally, their lordships were in fairly complete agreement that the 
basic presumption of a need for proof of a mens rea did not apply 
with the same stringency, or, on occasion, at all, to certain public 
welfare offences which were not regarded as true crimes. Although 
Lords Reid, Pearson and Diplock formulated certain criteria for 
distinguishing between public welfare offences and true crimes, wide 
areas of uncertainty remained. 

In Alphacell Ltd. v. Woodward Lord Dilhorne was certain that 
the Rivers (Prevention of Pollution) Act was one of those statutes 
which did not require proof of a mens rea; for if it were required: 14 

“ , .. it would mean that a burden of proof would rest on the 
prose¢ution that could seldom be discharged. . .. Parliament 
cannot have intended the offence to be of so limited a character. 

all that a river authority can establish is that a 
discharge has come into a stream from a particular source and 
that it is of a pollution character.” 


He could not accept that the section was intended to make the 
causing of pollution an offence only if the accused intended to 
pollute. 

Lord Pearson followed the reasoning of Lords Pearce and 
Diplock in Sweet’s case, and concluded that the river pollution legis- 
lation created quasi-criminal offences akin to public nuisance.“ 
Lord Salmon also followed the reasoning of Lord Diplock in the 
earlier case; he was unwilling to import a requirement of mens rea 
into ‘‘ cause,” as he could see a number of cogent reasons for not 
doing so. If section 2 (1) were to be interpreted as he proposed, it 
would serve to encourage riparian factory owners not only to take 
reasonable steps to prevent pollution, but to do everything possible 


10 [1972] 2 W.L.R. at p. 1888. 

TI at p. 1885. 

1a Tbid. at p. 1884; following Impress (Worcester) Lid. v. Rees (supra) 
13 These criteria are discussed in Howells (1969) 82 M.L.R. 810. 

14 [1972] 2 W.L.R. at p. 1827. 

15 Ibid. at p. 1890; following R. v. Medley (19834) 6 O. & P. 902. 
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to ensure that they did not cause it. He went on to speculate upon 
the motives of Alphacell Ltd. in pursuing an appeal to the highest 
court in a case involving a penaky of £20, and referred to the anti- 
social consequences that would have followed if their arguments had 
been upheld and the appeal had succeeded °: 


“ . .. a great deal of pollution would go unpunished and 
undeterred, to the great relief of many riparian factory owners. 
As a result, many rivers which are now filthy would become 
filthier still and many rivers which are now clean would lose 
their cleanliness.” 

Lord Wilberforce considered that it was ‘“‘ unnecessary and 
undesirable ’? 1! to complicate the case by the importation of the 
concept of mens rea; the matter could be decided on a straight- 
forward examination of causation. 

As the term “ cause ” is widely used in statutory offences, it is 
significant that their lordships were unanimous that it was possible 
to “ cause ” pollution through the impersonal failure of a system. 
In order to defend this ruling, it is submitted that it is useful to 
consider the implications of a contrary decision in a case of this 
nature. 

The appellants’ contention was, in essence, that having set up 
a system which would, in ordinary circumstances, prevent pollution, 
they were entitled to provide a “ second line ” system for the dis- 
posal of their effluent into the river, in the event of an unforeseen 
failure of their “ first line ” system. Disposal into the river would 
be, at the same time, the simplest and cheapest for them, as well as 
the very activity the Act was designed to prevent. An alternative, 
but obviously leas convenient, ‘‘ second Hne ” system would have 
been one that provided for the automatic stopping of their operation 
whenever their effluent recovery system failed. But it was obviously 
far more economic for the company, in the event of a pump failure, 
to continue their operations, and to take their chance with a plea 
that they had not “‘ caused ” pollution within section 2 (1) when 
their effluent had emptied itself into the river. 

Such a partial system of compliance with the Act would certainly 
not meet the statutory objectives of preventing pollution from, 
inter alia, industrial activity; and yet it is at least poasible that 
such tactics would enjoy a measure of success in the courts if the 
House of Lords had felt bound to import a measure of mens rea 
into “ cause ” in every situation. 

A reasonable surmise from the decision of the House of Lords in 
the Alphacell case is that the enforcement of the water pollution 
code will not be weakened by the present tendency,'* illustrated in 
Sweet v. Parsley, to interpret statutory offences in a critical manner. 


16 Ibid. at p. 1888. 
17 Ibid. at p. 1828. 
18 Bee Tesco Supermarkets Lid. v. Natirass [1971] 2 W.L.R. 1167 (E.L.). 
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Thus the ** mens rea criteria,” as set out in the latter case, are 
sufficiently imprecise for it to be argued with some plausibility that 
the pollution legislation falls within at least some of them. For 
example, “ public obloquy ” ** would presumably attach to those 
convicted of pollution offences nowadays; likewise, the severity of 
the maximum ”° punishments under section 2 (1) of the 1051 Act 
could well be used as evidence that here was a “ true crime.” = 
On the other hand, much stress has been laid recently on the 
principle ** that criminal responsibility for an offence should never 
be imposed upon a person who had no power to prevent the com- 
mission of the particular offence: rarely can a better example than 
Alphacell’s case be found in which the exclusive power to prevent 
the offence was in the hands of those punished for its commission. 


R. W. L. Howx1s. 


COMPULSORY PURCHASE COMPENSATION FOR FARMS 


On August 22, 1066 the Minister of Housing and Local Government 
made the Rugby and South Warwickshire Water Order 1966,’ under 
the Water Acts 1945 and 1948, authorising the Rugby Joint Water 
Board to purchase land compulsorily for a new reservoir. The legal 
treeholds of two substantial tracts of land required were respectively 
vested in a Mr. and Mrs. Foottit (“ part of the Dairy Farm, Thur- 
laston, near Rugby ”) and a Mrs. Shaw-Fox (“‘ parts of Draycote 
Farm, Draycote, near Rugby ”), Mrs Shaw-Fox being tenant for 
life under a strict settlement.” The order came into effect on March 
7, 1967 and notices to treat were served on March 11 and 14, 1967. 
The Minister had already granted planning permission to the Water 
Board for the development involved in constructing the reservoir, 
so no problem arose in respect of planning control.’ 

Both properties were let to farm tenants who occupied on yearly 
tenancies: the Foottits’ farm to a Mr. Bowie; Mrs. Shaw-Fox’s 
farm to a Mr. Bailey. The Water Board did not intend to serve 
a notice to treat on either tenant, but to dispossess both of them 
under the law of landlord and tenant. The relevant compulsory 
purchase enactment contemplates that any tenant holding under a 
term of a year or less will be dealt with in this manner and will be 


19 Discussed by Lord Reid ([1060] 1 All E.R. at pp. 840-851) and Lord Pearce 
([1969] 1 E.R. at š 

20 ences under s. 2 (1) are panishable by up to mx months’ impri t 
upon indictment, and three months upon. summary conviction (#. 3 x 

21 Gee opinions of Lord Reid ({1960] 1 E.B. at pp. 349-851) and Lord Pearce 
( J 1 All E.R. at p. a 

23 See Lim Chen Atk v. R. [1988] A.O. 160; Sweet v. Parsley (supra), per Lord 

ie 1 All E.B. at pp. 861-362. 

1 9.1. 1067 No. 875. 

Rugby Joint Water Board v. Footttt; Same v. Shaw-Fon [1972] 1 All E.R. 

1057. See pp. 1050, 1000. 

3 Ibid. at p. 1070. 
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compensated only in respect of ‘“ the value of his unexpired term 
or interest in the land, and for any just allowance which ought to 
be made to him by an incoming tenant, and for any loss or injury 
he may sustain.” This is only said to apply if he is turned out of 
possession ‘‘ before the expiration of his term or interest in the 
land.” 4 

The question arises what effect the statutory protection of ten- 
ants has upon this provision. These being agricukural tenancies the 
Water Board “ agreed to pay to Mr. Bowie and to Mr. Bailey by 
way of compensation for disturbance such sums as would have been 
so payable by their landlords in the circumstances, plus four times 
the appropriate portion of the annual rent,” * under the Agricul- 
tural Holdinge Act 1948 and the Agriculture (Miscellaneous 
Provisions) Act 1968. 

The tenants challenged neither the right to terminate their 
occupation nor the basis of assessing their compensation. This left 
the Water Board only the freeholders to argue with. The latter 
claimed that the circumstances of their tenants’ dispossession were 
essentially those of any termination under the Agricultural Holdings 
Act—witness the agreed compensation payments, though these were 
made by the Board and not the freeholders. The value of each 
freehold must therefore be assessed for higher compensation, on the 
footing that it existed in reversion to a tenancy which had lost its 
statutory security of tenure and not to a tenancy which still enjoyed 
that security. The loss of security meant that notice to quit could 
be given to take effect on Lady Day 1968.* (There was ‘a separate 
dispute whether Mr. Bowie’s tenancy was expressly subject to a 
shorter notice to quit; but the House of Lords held ultimately that, 
on a true construction of the relevant words of the tenancy, an 
authority compulsorily purchasing the land could not serve such a 
notice even if the original landlord could do 8o.") 

The Lands Tribunal, the Court of Appeal and (by a majority) 
the House of Lords decided that the Water Board could not justity 
a lower assessment of compensation for the freehold on the basis 
that it was in reversion to a tenancy enjoying security of tenure. The 
Court of Appeal had recently held, in Minister of Transport v. 
Pettitt,* that a farm tenant was entitled only to “ small compensa- 
tion.” This expression was used by Lord Denning M.R. in the 
Rugby case, though he had in fact dissented in Pettitt’s case. It 
must follow that a landlord “ should get large compensation on the 
basis that at the end of the twelve months he would get vacant 
possession.” * 


t Compulsory Purchase Act 1965, s. 20 (1). 
* [1972] 1 All E.R. at p. 1070. 

® Ibid. at p. 107TL 

7 Ibid. at pp. 1064, 1067, 1080, 1095. 

3 (1988) 20 P. & O.B. 344 

® [1971] 1 AN P.B. at p. 875. 
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The Court of Appeal, including Lord Denning M.R., was bound 
by its decision in Pettitt’s case. In the House of Lords Lord Pearson, 
Lord Hodson, Lord Gardiner and Lord Cross of Chelsea, though of 
course not similarly bound, agreed with the reasoning. Lord Simon 
of Glaisdale did not, and delivered a very full and detailed dissent- 
ing judgment. He argued that each tenant “ lost a leasehold 
interest which, by reason of the Agricultural Holdings Act, he could 
have expected to enjoy indefinitely.” *° Consequently he held that 
Pettitt’s case should be overruled, and the Water Board should 
only be required to pay compensation to each landlord for a free- 
hold existing in reversion to an indefinitely protected tenancy as 
distinct from a tenancy deprived of protection.” 

Lord Simon pointed out that Pettitt’s case disclosed the anomaly 
that severance and injurious affection compensation in respect of 
land retained was payable to the farm tenant on the basis that his 
security of tenure did im fact comtinue.” This discrepancy with the 
basis of assessment for the land acquired is undeniable. Yet its 
cause lies not in compulsory purchase legislation but in the Agri- 
cultural Holdings Act 1948. It must be borne in mind that the 
compulsorily purchasing authority have the choice either of expro- 
priating the landlord and tenant together or of expropriating the 
landlord alone and taking his place vis-d-vis the tenant. If the 
authority choose the latter course they have then gone beyond the 
scope of the compulsory purchase legislation, and they can put an 
end to the tenancy under the 1948 Act just as any other agricultural 
landlord can.** This means that if they could only be required to 
pay “ small ” compensation to the freeholder under compulsory 
purchase legislation they could nevertheless pay ‘‘ small ” compen- 
sation to the tenant also under the Agricultural Holdings Act (as 
they in fact did to Mr. Bailey and Mr. Bowie), and thus they would 
both have their cake and eat it. And section 42 of the Agriculture 
(Miscellaneous Provisions) Act 1968 expressly (to quote Lord Den- 
ning M.R.) “ provides, in effect, that the tenant’s compensation shall 
be assessed on the basis that he has to go on the expiry of twelve 
months’ notice to quit.” 1t Lord Simon could only deal with this 
by saying that “ the construction of the 1968 Act is likely to present 
serious problems... .”? 15 

There was also the question of the rule in Pointe Gourde Quarry- 
ing and Transport Co. Ltd. v. Sub-Intendent of Crown Lands,'* 
namely that compensation must exclude any element of value 
which, in the words of Lord MacDermott, ‘< is entirely due to the 


10 ] 1 All E.B. at p. 1074. 
11 [bid. at p. 1060. 
13 Tbid. at pp. 1090-1081. 
13 See the present writer's Law of Compulsory Purehase and Compensation, pp. 
60-70, 81-64, 104-107. 
14 1 All B.R. 878. 
15 [1072] 1 All B.R. at p. 1074. 
A.O. 565. 
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scheme underlying the acquisition.” 1" Lord Simon argued, again 
in isolation, that this concept must cover the element of value of 
the freehold reversion that constitutes the difference between value 
as a reversion to a protected tenancy and value as a reversion to 
an unprotected one, and so invalidate payment of the amount by 
which the larger sum exceeded the smaller. 

The Potnte Gourde rule has interesting implications; but there 
is only space here to refer to Russell L.J.’s comment on it in Pet- 
titt’s case: “. . . I believe [it] to relate not to the ascertainment of 
what is the interest to be valued, but to the value of the interest 
when ascertained.” '* Lord Simon said of this distinction that it 
“is at variance with principle, is devoid of authority (indeed con- 
trary to authority) and is potential of injustice ’?;!* but he was alone 
in this view. The actual Pointe Gourde dispute, and also that in 
Wilson v. Liverpool Corporation ?° where the same rule was recently 
applied, were both clearly concerned with valuation of the interest 
acquired as distinct from the ascertainment of that interest. 

In the former case, a quarry was compulsorily purchased for a 

naval base, and it was claimed that an extra item of compensation 
should be paid because of the special convenience of having the 
stone at hand for building the base. Lord MacDermott’s comment 
(above) related to this head of claim. In the latter case a neigh- 
bouring landowner sold comparable land to a private developer at 
a higher price once it was known that the compulsorily purchased 
land was going to be developed with the provision of drains, water, 
gas, electricity, roads and other services. The additional element 
in the higher price was held to be inapplicable to the assessment of 
the compulsory purchase compensation, for the same reason as the 
special value of the stone from the quarry. Ascertainment of the 
interest to be acquired was not in fact in issue in either of those 
cases. 
But Lord Simon was right to raise doubts about the accept- 
ability of the rules of law in this area. What is wanted is a reform 
of the Agricukural Holdings Act 1948. A farm tenant who is not at 
fault should be regarded as having an indefinite Tight to remain, 
as at present; and if his tenancy is terminated by notice to quit he 
should be entitled to the capital value of that right to remain, in the 
form of money compensation, unless the termination comes about 
through his own default. 


Kerry Davies. 


17 Ibid. at p. 572. 

18 (1 P. & O.B. at p. 855. 
19 [1972] 1 All E.R. at p. 

ae [1971 1AN EB. 625, 
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Aw Inrropucrion to ExerisH Leoat Hisrory. By J. H, Bareer. 
[London: Butterworths. 1971. 880 pp. (inc. index). £2-00 net.] 


Tars book admirably fills a gap in the range of texts available to the student 
of legal history. It is ideally sulted to the needs of the first-year student who, 
as part of a course on the English legal system (or a simflar introductory 
course), has to struggle with the complex and tortuous evolution and abstruse 
terminology of a system stretching over seven centuries or more, Mr. Baker's 
achievement will lighten the task of the teacher seeking to engage the genuine 
interest of first-year students In a subject’ which is meant to illuminate their 
concurrent and subsequent studies. It will also be of great help to students 
at the outset of a more advanced or specialised course in legal history. 

There are those who argue that legal history should not be taught in any 
serious way to first-year law students. It is said that, until they have some 
understanding of the modern law, its remote and abstruse qualities cannot 
engage thelr sympathies and can only repel them from any interest in the 
subject when they are more fit to undertake its study at a later stage. It 
ja suggested that some explanation (in practice often of the most cursory 
kind) of the historical development of a subject at the outset of each course 
is all that suffices. This reviewer does not share this view, but the need to 
make the subject not only inteligible but engaging cannot be denied. Mr. 
Baker's Introduction goes far to meet this need. This is partly due to the 
clear and attractive quality of his style which enables him, for example, to 
explain even the development of future interests after the Statute of Uses 
in an tntelgible manner in a few pages. It is also due to the nice discrimina~ 
tion between what is explained in helpful deta and what is merely summarised 
in a non-technical way. Rightly, not too much time is wasted on the period 
before the common law settled tn its classical form—though there is proper 
emphasis on the professional and procedural factors which produced the 
classical common law. Even greater enphesis is placed on the transformation 
of the system, which Littleton had known, in the course of the sixteenth and 
seventeenth centuries, The bearing all this has on the shape of the modern 
law ls effecHvely demonstrated, and the book concludes with a chapter on the 
reform of the law which, under the heading the “Triumph of Legislation,” 
is concerned with the achievement of the nineteenth-century reformers. 

This does not pretend to be a textbook, and footnote references are kept 
to a bare minimum. Instead, a carefully selected reading list is provided at 
the end of each chapter. This consists of the more important articles and 
relevant passages in the standard works, The tables classifying interests in 
property, real and personal, are useful; so also aro the two appendices giving 
specimen Judicial and original writs and a specimen entry in the plee rolls 
of the King’s Bench. 

Although this Introduction is primarily intended for the first-year student, 
he will be made aware of the latest scholarly developments, Naturally, certain 
areas of legal development have to be excluded (e.g. commercial and constitu- 
tional Jaw), but what continually surprises is how much Mr, Baker hes been 
able to explain so tellingly in such a short compass. Very occasionally the need 
to more rapidly over certain developments may give a slightly misleading 
impression. Thus (on p. 276) the impression given as to the development of 
the genera] eyre and the commissions of oyer and terminer etc. is chronolo- 
gically not quite accurate. The same is true of the brief account of absolute 
and qualified privilege in the law of defamation (pp. 358-254). The reference 
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(on p. 88) to “the forty shilHng limit imposed on the local courts in 1278” 
(by the Statute of Gloucester, c. 8) needs qualifying. The statute placed a 
lower limit on the Jurisdiction of the royal courts—it was a later judicial gloss 
which limited the jurisdiction of the local courts. In the chapter on criminal 
justice the explanation of the distinction between felony and trespass might 
perhaps have been extended to the development of the misdemeanour, about 
which nothing is said. 

These, however, are minor matters which in no way detract from the 
welcome with which all those concerned with the teaching or study of legal 
history at an elementary stage should greet the publication of this book. 


A. J. Borre. 


Tae Human Bopy anD THE Law. A Mepico-Lrean Srupy. By 
Davin W. Mrvxns. [Edinburgh: Edinburgh University Press. 
1970. xiand 208 pp. £2-25.] 


Tae title of this book falls to give a very clear indication of its contenta. 
It is a series of surveys of various medico-legal topics, with no particular 
thread running throughout, apart from the general medico-legal perspectives 
informing the author's attitudes. 

Mr, Meyers is an American lawyer who had the good fortune to spend 
a post-graduate year in Edinburgh, where he worked under the supervision of 
Professor T. B. Smith. As a result, the laws of Scotland, England and the 
United States are treated fully, often with further jurisdictions (rather 
breathlessly) thrown in. This wealth of material, amply referenced—although 
sometimes to secondary sources—ig one of the strengths of the book. 

Another is tts focus on problems of undoubted Importance which lawyers 
in this country at any rate are apt to ignore. The best chapters from this 
point of view are those on transexualism (unfortunately written before 
Ormrod J.’s Judgment in Corbett v. Corbett [1971] P. 88) and medical experi- 
mentation. The English legal literature in these areas is virtually non- 
existent. But this is not true of the remaining four topice—voluntary sterilisa- 
tion; compulsory sterilisation and castration; organ transplantation; and 
euthanasis—which have been fortunate in their authors, pre-eminently of 
course Wiliams and St. John-Stevas in this country. That is not to say that 
Mr, Meyers was wrong to make the attempt, for as an up-to-date and com- 
prehensive comparative examination these studies are certainly helpful, 
especially in promoting much-needed debate on the difficult problems involved. 
It was the volume of existing studies that led Mr. Meyers to omit a separate 
chapter on abortion. Contraception is also omitted. 

The medical background is clearly stated and theological arguments are 
fairly summarised where appropriate. Nor does the author conceal his own 
views at the close of each chapter, views which are interesting but in the main 
cautious and conservative. While some of the issues discussed are likely to be 
more relevant in the Untted States, with the mitted vision of some state legiala- 
tures, than here, others are matters that every communtty must face, as 
developments or agitation in this country in the fields of sterilization, organ 
transplants and euthanasia demonstrate, What is most striking in every 
Instance Ís the doubt and uncertainty in the law of almost every jurisdiction in 
the areas analysed by Mr. Meyers, a product of a persistent failure by courts 
and especially legislatures to face up boldly to the issues involved. Mr. Meyers 
will have rendered a valuable service if his book stimulates greater public 
interest. 


Grama ZELLICK. 
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Morr Essays ix Leos Prmosoruy. Edited by Ronenr S. 
Sommers. [Oxford: Basil Blackwell. 1971. vii and 161 pp. 
£2-25.] 


No unwary would-be purchaser should be misled by the identity of editor, 
publisher and price, and near identity of title, into thinking that this book 
ig closely related to Hssays in Legal Philosophy. This is shorter, more 
specialised and more American, at least in authorship. It comprises five critical 
studies; Hart on Bentham, Herbert Morns on Pound, Golding on Kelsen, 
Summers on Fuller and Sartorius on Hart. Like its predecessor it collects 
essays which have already previously been published elsewhere, It is unfortu- 
nate that a collection published in 1971 should include no essay first published 
later than 1966, and one first published as long ago as 1960. This is particularly 
damaging in the case of Golding’s essay on Kelsen which concentrates almost 
exclusively on bis views as expressed in his General Theory of Law and State, 
itself first published in 1948. Since then, and since 1961 when Golding’s essay 
appeared, Kelsen bas restated and revised his views on many of the topics 
discussed, and the critical background has been revolutionised, perhaps most 
tmportantly in the relevant respects by Hart's Concept of Law and Rax’s 
Ooncept of Legal System. 

Hart's essay is essentially a revelation of stimulating but forgotten or 
unnoticed aspects of Bentham’s work. On the other hand Morris’s is a 
demolition of Pound's Jurisprudence. Hart reveals a diamond of a man, 
many faceted, glittering, exciting and increasing in value all the time, while 
Morris conclusively demonstrates his subject to have had not just feet of 
clay, but head and hands as well. The remaining three essays are simply con- 
tributlons to the current discussion of the Jurisprudence of Kelsen, Fuller and 
Hart. Their evaluation cannot be insulated from one’s own prejudices and pre- 
Glections. Despite being out of date Golding’s piece is stimulating, but tt also 
seems occasionally muddled, as in the discussion of Kelsen’s distinction between 
static and dynamic normative systems for example. Summers manages to sound 
extremely pompous by continual use of the royal plural. He also makes the 
beginner’s error of thinking that Austin in writing of habitual obedience 
refers to obedience as a matter of habit. Sartorius makes a number of 
interesting points. He certainly shows that the Concept of Law 1s not so 
straightforward as the lucidity of the prose may sometimes suggest, though 
without by any means solving all of the problems which ft raises. 

The book is attractively produced, and has been carefully edited. Only two 
misprints were noticed, on pages vil and 71, the latter unfortunately causing 
a word italicised for special emphasis to be misspelled. 


Connor Taprr. 


LocaL Prisons: Tue Crisis IN THe EinGuisH Pena Syste. By 
Ricusnp F. Srparnxs. Cambridge Studies in Criminology, 
Vol. XXX. [London: Heinemann. 1971. xii and 147 pp. (inc. 
index. £2-50.] 


AurnoveH it is commonplace to refer to society’s formal arrangements for 
reacting to offenders as the Penal System or the System of Criminal Justice 
and to observe that, since these arrangements do constitute a system, changes 
and reforms in one part of the system will produce changes, both intended and 
unforeseen, elsewhere, only rarely are the implications of these commonplace 
observations Ilustrated in detal. Fallure to take these implications seriously 
may be due in part to the neglect, by penologists, prison administrators and 
governments of the local prison. Compared with other other types of prison, 
even of other penal sanctions the most underresearched, the local prison has 
been the subject since the war of only two major published research projects, 
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the Morris’ Pentowoille and Dr. Emery’s Freedom and Justice within Walls. 
Although local prisons bear the brunt of the system when It becomes over- 
crowded, it is the central institutions which are given first claims on any 
money made available for the prison system. Yet, as Dr. Sparks shows, in 
1967 local prisons accounted for over 60 per cent. of the average population of 
all prisons in the country, and only in extremely rare cases, for his own safety, 
will an offender sentenced to imprisonment not spend the first part of his 
sentence in a local prison. It is the local prisons too, which receive and hold 
most defendants remanded in custody. 

Against this background Dr. Sparks’ tmportant book has a two-fold signifi- 
cance. First, it provides a detailed picture of the receptions into, and the 
population of, one local prison, namely Winson Green, Birmingham, in 1966, 
and a much less detalled picture of receptions into the same prison in 1968. 
By sampling both receptions and the population Dr. Sparks is able to clarify 
in considerable detall the relations between the two, a point to which I shall 
return later in this review. He has also gathered an amount of novel 
Information on the extent to which prisoners are affected during their 
sentences by transfers within the prison system. Secondly Dr. Sparks has 
demonstrated what tt means in practice to have a prison system or rather, 
since bis demonstration tends to question the existence of planned, purposive 
activity directed to identifiable objectives implied by the word “ system,” he 
has demonstrated what it means in practice to have a set of related institu- 
tions such that changes In one have effects on others. ‘Were the subject not so 
serious his book might well qualify for inclusion under the humour section 
in those lists of the year’s best books to be found in newspapers at 
Christmas time—for the ironies of the “system” are so gross and so 
uncontrived. Thus the transfer policies that operate within the system result, 
according to Dr. Sparks, in much greater differences between the populations 
of different institutions than the present classification arrangements were 
planned to produce, and equally much greater homogeneity within institutions: 
yet little has been done to exploit this result in the way of providing really 


removing from the prison system—temporarily at least—precisely those who, 
had they been imprisoned, would have been destined for those prisons which 
were not overcrowded and were running under capacity. Indeed Dr. Sparks 
suggests that since short prison sentences inflate the everage prison population 
far less than longer ones, eny measure aimed at reducing the number of 
offenders received into prison for short terms, as were the two aforementioned 
measures in the Criminal Justice Act, would have to achieve a very consider- 
able reduction in that number to make any significant impact on the prison 
population. An equal impact could be made by reducing the lengths of 
sentences of fewer longer term prisoners. The most recent Criminal Justice 
Act is intended to modify those features of the law which are thought to 
have contributed to the Increase in the prison population following the 
introduction of suspended sentences, and thus reduce it. Since the system. 
seems to thrive on irony, it might not be amiss to speculate that, that Act's 
introduction into Parliament in a BiN coinciding with the beginning of a fall 
in the prison population, these modifications will in fact lead to another 
Increase in it! So many other changes to the penal system, however, have been 
made by the Act thet only an extremely sophisticated analysis of events 
after tts enactment will enable us to assess the effects of each individual 


change. 
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Dr. Sparks’ short book ends with a chapter of very challenging conclusions. 
He believes that we are now coming to the end of an era which began with the 
Gladstone Report of 1895 and which has been characterised by a search for 
alternatives to imprisonment. The time has now come to recognise that the 
proportion of offenders imprisoned has been reduced to its mintmum limit if 
all essential aims of sentencing policy are to be fulfilled. To Judge from 
certain expressions of public opinion many people would agree. Rather than 
increase the lengths of sentences, which is perhaps the most humane of the 
proposals made by some of these citizens, Dr. Sparks wants a complete 
re-evaluation of the role of the short prison sentence and he develops a 
detailed and important critique of the White Paper People in Prison on this 
basis. Of all his proposals that of the open urban prison is perhaps the 
most revolutionary. If he is right in his views the present Criminal Justice 
Act will have to be viewed as something in the nature of a swan song. 


Srxrumx Warr. 


Essays on CRDONAL Law ix New Zeauand, Edited by R. S. Ciarx. 
[Wellington: Sweet & Maxwell. 1971. vii and 224 pp. £8°50 
Hardback, £250 Paperback. ] 

Tre main part of this collection of essays consists of nine public lectures 

given at the Victorla University of Wellington to mark Professor Campbell’s 

retirement from active teaching there. Added to these are two essays by 
authors who at the time were LL.M. candidates there. The collection is very 
readable, and although there must have been moments of boredom for it, 
on the whole the lectures were pitched at just the right level and the right 
topics for a public audience. A few of the essays could serve as effective 
introductiond for law students to the topics they cover. There is a certain 
degree of overlap between essays, notably in connection with problems of 
strict Hability and of defining the proper limits of the criminal law, but in 
every case mere duplication is avoided by the different approaches adopted 
by each author, Although the range of the essays refreshingly goes beyond 
mere substantive law, there is no real discussion of issues of general interest 
arising from penology, an especially interesting omission as among the authors, 
besides academics, ere both judges and lawyer-politiclans. While members of 
the general public would no doubt be interested and informed by this book, 
for lawyers and criminologists it has little that ls novel except in the manner 
of restating well-established themes and criticlsms. Even this, however, can 
be entertaining enough as the essay by Professor Campbell himself demon- 
strates. Discussing strict Habfiity offences, he observes: “ Where no minimum 
penalty is fixed it must be a fascinating exercise for any court to determine 
just what the amount of the fine should be to ensure that the defendant does 
not continue to indulge his propensity for honest and reasonable conduct.” 


Srzerpomx WHITE 


LINDLEY on Paatnensnm. Thirteenth edition. By Haunest H. 
ScamMELL. ndon: Sweet & Maxwell 1971. chi and 950 pp. 
(inc. index). £15-00 net. ] 

Law or Partners. By Coantes D. Drake. [London: Sweet & 
Maxwell. 1972. xxiv and 264 pp. (inc. index). Bound: £8-20. 
Paperback: £1-90.] 
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Unperru.’s Perncrenes or THE Law oF Partnensure. Ninth 
edition by Grorcr Hxesxern [London: Butterworths. 1071. 
xxx and 178 pp. and (index) 27 pp. Bound: £8-00 net: Paper- 
pack: £1:50 net.] 

Tre Law oF PARTNERSHIPS AND VOLUNTARY AssOcIATIONS IN SOUTH 
ArrIca. Second edition. By Brian Bamrorp. [Cape Town: 
Juta & Co. Ltd. London: Sweet & Maxwell. xxxix and 259 pp. 
(inc. index). R.15.00; £10-50.] 

Ir 1s hoped that the publication of three works on Engish partnership law 

in a period of less than twelve months foreshadows an awakening of interest 

amongst both practising and academic lawyers in this important branch of 
business law. For too long the practitioner has fostered the illusory limited 
lability of the undercapitalised private corporation at the expense of his 
lay clients. In the untversities, if the law of partnership is tanght at all to 
ustes, it tends to be treated es an appendix to and not as an 
introduction fundamental to the proper academic treatment of company lew. 

In the thirteenth edition of Zéadley the editor has continued to pursue tho 
objective, declared tn the twelfth edition, of bringing the work thoroughly up 
to date, This has entailed not only the incorporation of new case and statute 
law, but also some further changes in format. The Table of Contents at the 
heading of each chapter has been eliminated; a useful economy in view of 
the fact that this matter is already adequately dealt with in the Table of 
Contents at the beginning of the book. There hes been a fairly extensive modi- 
fication and alteration of sub-headings. Apart from the introducHon of new 
sub-headings to cover recent developments (for example at p. 164 Civil 
Evidence Act 1968, and at pp. 189-191 Misrepresentation Act 1987), in some 
places further sub-headings have been introduced into the preexisting text 
(s.g. Chapter 5, Preliminary Observations is now arranged under two sub- 
headings). The useful practice of indenting quotations from judgments has 
been more uniformly applied (s.g. the quotations at p. 66 from Lord Halabury 
in Adam v. Newbigging and from Cosens-Hardy M.R. in Weimer v. Harris). 
On the other hand this uniformity has not been applied to the indentation of 
facts of cases (e.g. cp. Hawkesley v. Outram at pp. 79-60 and Re James at 
pp. 90-81). Neither has the useful practice of preceding a discussion of par- 
ticular sections of the Act by a sub-hesading in bold type, giving the section of 
the Act, been applied with uniformity. (cp. the discussion of s, 7 at pp. 208- 
212 with that of s. 8 at pp. 212-218). The only major re-arrangement of 

materials ja the re-positioning of the chapter on persons capable 
of entering into partnership. This was Chapter 6 in the twelfth edition and 
has become Chapter 4 in the thirteenth, No doubt the editor has some reason 
for this transpostiion but tt is not referred to in the preface. Undoubtedly 
partnership is a contract of some kind (see the observations of Jessel M.R. in 

Pooley v. Driver (18T) 5 ChD. 458, 473) and the vast majority of English 

text writers on the law of contract reserve the question of capacity until the 

nature and elements of contract have been examined. 

In regard to content, this edition deals with all new statutes impinging upon 
the law of partnership (s.g. Companies Act 1967, Taxes Management Act 1970, 
and Income and Corporation Taxes Act 1970), Whether the coverage in the 
case of specialised fields such as taxation is adequate is probably a matter 
of individual teste. On one view a work of the authority of Lindley should 
be exhaustively comprehensive in its treatment of all branches of partnership 
law. Another view is that it suffices if the work draws the attention of the 
reader to the main aspects of the specialised topic as it affects partnership, 
prowded that there are adequate references to the major texts on that topic. 
The treatment of income tax In this edition of [indley is far from exhaustive 
yet there is not « single reference to any of the major treatises on income tax. 
Moreover there is no reference to section 28 of the Finance Act 1971 enabling 
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husband and wife to elect to be separately taxed on thelr earned income after 
April 1972—a provision which may have tmportant repercussions on the 
development of partnership as a business association. It is also distressing 
to note that although in a review of the twelfth edition (78 L.Q.R. 480) 
the editors’ attention was drawn to the omission of a not unimportant decision 
on partnership taxation, Commag v. Wingate [1952] 1 All E.R, 782 (C.A.) no 
mention of that case appears in the thirteenth edition. 

In a work of this magnitude which has been current for well over 100 
years each fresh edition must inevitably entail the pruning, if not the dis- 
carding, of some of the older material, In this context section 2 (8) of the 
Partnership Act is generally accepted to be declaratory of the common law as 
enunciated by the House of Lords in Oow v. Hickman (1860) 8 H.L.Cas. 268. 
Ig it therefore necessary to examine in detail eighteenth and early nineteenth 
century decisions which were overruled? Surely those decisions could now be 
relegated to a footnote. Again although, in the absence of decisions to the 
contrary, it would be an impertinence to discard the views of the original 
author, it Is submitted that the same consideration is not due to the glosses 
of subsequent editors. For example the aphorism that the sharing of profits 
amongst the partners “appears to be rether an accident than of the essence 
of the partnership relation” was not (pace Professor Drake, Low of Partner- 
skip, at p. 11) produced by Lord Lindley but by subsequent editors. In the 
last edition to be edited by Lord Lindley himself he states unequivocally, 
“partnership is the result of an agreement to share profits and losses” (5th 
edition at p. 10). It is even suggested that Watson v. Hag gitt [1928] A.C. 127 
(P.C.) lends some support to the gloss, However, the New Zealand Court of 
Appeal was content to adopt counsel’s argument that the “provision as to 
salaries for the partners only amounts to the providing of machinery for the 
division of profits” (see the observations of Alpers J. [1927] N.Z.L.R. 200, at 
p- 282) and there is nothing in the advice of the Privy Council to contradict 
that view. 

Nevertheless, the overall impression of this reviewer is that the format 
-and content of the thirteenth edition shows some ‘improvement on that 
of the twelfth. Although the number of pages has hardly varied the publishers 
are to be congratulated on producing a much less bulky book (nearly one inch 
thinner than its precedecssor). The binding of this edition appears to be at 
least as durable as that of the twelfth edition and although there were some 
forebodings in regard to the durability of the earlier edition (78 L.Q.R. 489, 
p. 441) this reviewer's copy of that edition has survived, faded in colour but 
otherwise sound, the handling involved in nearly ten years teaching of the 
law of partnership, The price has increased by 50 per cent but this seems 
a modest increase when compared with the increase in professional salaries 
over the period between the editions. 

It has been a matter for regret to this reviewer, whose first introduction 
to the law of partnershlp was Professor Gower’s edition of Pollook, that so 
many years have elapsed without a new edition. To those of us who still 
consider that a good textbook is an invaluable aid to undergraduate study the 
publication of Professor Drake's adaptation of Pollock is more than welcome. 

Although Professor Drake has followed the general framework of the 
fifteenth edition of Pollock he has made substantial changes both in lay-out 
and content. Instead of the former rather rigid compartmentalisation into 
statutory provision, synapses of relevant cases and summary of their effects, 
these ingredients are treated as a discursive entity. The general impression 
of this reviewer is that the new arrangement makes for a less staccato reading 
and, although it may necessitate frequent reference to a copy of the Partner- 
ship Act, it is not a bad thing for the student to become familiar with the 
Act itself. Major changes are the insertion of an introductory chapter com- 
paring partnerships with other business associations, a chapter on taxation of 
partnership profits and the overdue upgrading of limited partnerships and 
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registration of business names from appendices to chapters in the text. One 
only regrets that neither in the introductory chapter nor in the chapter on 
limited partnerships is attention drawn to the practice of demanding personal 
guarantees from directors of private corporations which, in effect, with regard 
to limitation of lability, places the directors in the same position as the general 
partners in a limited partnership. 

In a students’ textbook it ls always difficult for the author to decide how 
far to carry the discussion in the book and how much to leave to the student 
and his teachers, Here this reviewer feels that Professor Drake has struck 
a happy balance. As a general rule he directs the reader’s attention to areas 
of debate without over elaborating the arguments pro and con. There are, 
however, occasional lapses, e.g. the faflure to draw attention to the {mportant 
distinction between “ business of the kind carried on by the firm” in section 5 
and “apparently connected with the firm's ordinary business” in section 7. 
Thus the buying of land to be worked with existing land owned by a farming 
partnership may not be within section 8 but is “apparently connected” within 
the meaning of section 7 (Kennedy v. Malcolm Bros. (1909) 28 N.Z.L.R. 457). 
Again there ls no discussion of the significance of “specially authorised” in 
section 7. However, these are minor defects and one only hopes that the 
publication of this very useful book will lead to an increase in the study of 
partnership as a necessary introduction to company law. 

The ninth edition of Underkil does not deviate from the pattern of so many 
earHer editions. It is well established as an accurate, although far from com- 
prehensive guide to the law of partnership, This edition, as were those before It, 
will no doubt be welcome to those unfortunate students who are faced with 
the daunting prospect of attempting to defeat thelr examiners in anything 
from fifteen to twenty different branches of law, accountancy, etc, at some 
of the endurance marathons that masquerade under the name of examinations. 

Mr. Bamford’s Low of Partnerships and Vohmtary Associations is divided 
into four parts dealing respectively with partnerships, voluntary associations, 
statutory associations and pension funds. To the common lawyer the book is 
full of interest and may well inspire forther research. Although the Partner- 
ship Act has been described as “that model piece of legialation,” tt has Lis 
obscurities and some knowledge of how other JurisdicHons deel with similar 
situations may be a guide for clarifying amendments to the Act. For example 
in South Africa division of profits amongst the partners is an essential 
feature of partnership (pp. 6-7), the decision in Delyammis v. Kapousousoghs 
(p. 14) clarifies the postiion of intending partners, who enter into transactions 
for the benefit of the partnership before the partnership agreement hes been 
finaHsed, and its conclusion is in line with the common law decision on that 
point in Bunny Pty. Lid. v. Atkins ond Naughton [1961] V.R. 81. However, 
section 44 ls probably the section of the Act that gives rise to most difficulty 
(the writing on the subject in accountancy journals has been proHfic), Un- 
fortunately Mr, Bamford’s chapter dealing with distribution of assets on 
dissolution indicates (esp. at pp. 84-85) that the seme confusion exists in 
South African law in that there are at least three possible approaches. In 
South Africa the distinction between a partnership and other voluntary asso- 
ciations appears to be more carefully defined than tt is at common law, in that, 
whereas a partnership’s object is to make a profit from trading with third 
parties, a voluntary association, if it makes a profit at all, does so at the 
expense of its members. (Of. Lindley at p. 11.) 

Although on the whole Mr. Bamford leaves the reader anxious for further 
and better particulars, his book provides a very useful starting point for the 
common lawyer who wishes to acquire a working knowledge of the South 
African law of partnership and voluntary associations. 


Par Hiaenors. 
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Documentary Lerrens or Cexnrr. By E. P. Eximexe, Professor 
of Law in the University of Wellington, New Zealand. [Univer- 
sity of Singapore Press: 1970, 889 pp. S$45.] 

Tas book is a stimulating addition to the literature on the subject of docu- 
mentary credit law. The fact that Professor Enger has a knowledge of 
languages has enabled him to read not merely in Engilsh, but m French and 
German also and thus to cover the laws and important decisions of the courts 
of the United Kingdom, the Untted States, the countries of Europe and the 
British Commonwealth, The book ls likely to appeal rather to the academic 
rather than to the practising lawyer and may not appeal much to the banker, 
partly for the reason that much space fs devoted to an analysis of the theories 
which have been advanced to explain the nature of the “ contract ” embodied in 
the documentary credit and partly because the work may seem somewhat 
remote from practice, Certainly in the United Kingdom and in many places 
elsewhere the “contract” is too firmly established to be questioned ìn the 
courts, but It ls fair to add that Professor Ellinger’s ls not the only work which 
deals extensively with the theory of the “ contract.” 

Professor Ellinger acknowledges the help he hes received from bankers, 
especially in the City of London; he does not say what kind of help he has 
had, but it is notorious thet banks here view the law with some suspicion, a 
matter which is not the same on the Continent where bankers are often 
lawyers as well. Disputes regarding credits are best Jeft to the banks 
themselves to solve, but the banks might sometimes be less certain that ther 
practices are the law itself. They have a tendency to regard as law the 
Uniform Customs and Practice for Documentary Credits, which are referred 
to m Part III of Professor ElKnger’s book. Most banks make thelr credits 
“subject to” the Customs, The author uses the term “ governs” (p. 127); 
neither makes it clear that the Customs control the credit only where the 
latter is deficient or ambiguous. The euthor speaks of conflict between the 
Customs ang a legal decision, but while a court may construe the credit, the 
Customs or both, there can hardly be a conflict, the Customs only being brought 
in if they can add an essential term which is missing from the credit or 
dispose of a vagueness in It. 

If it is possible to offer a criticlam of the book it is that for the practising 
lawyer or banker the author has probed too deeply. For instance, his views 
and remarks on the relationships between the parties concerned in a letter 
of credit are fascinating to the theorist, but the practitioner may find them 
unnecessary and for him accordingly the work tends here and there to take 
on an afr of unreality. At page 224 the author says that “The confirming 
banker is no more the agent of the issuing banker than the latter is the 
agent of the buyer.” But both banks are principals vis-à-vis the confirming 
banker and beneficiary respectively and both take and act on instructions 
from the issuing banker and the buyer respectively, and one would think 
that to that extent the banks were agents; if not, what elements of agency are 
missing’? Professor Ellinger appears to accept that an advising banker is the 
agent of the confirming banker—merely because the former Ís called upon to 
do nothing more than advise? Again, at page 152 he says that a buyer cannot 
bring an action against his banker for failure to Issue a credit because, pre- 
sumably, the banker has not accepted the offer contained in the application 
for the credit. With respect, this must surely depend upon the particular 
circumstances in which the buyer makes his application, for the offer it con- 
tains might be accepted impliedly, as by conduct, before the bank had taken 
any step to implement the contract. And is it strictly correct to say (p. 179) 
that tn a revocable credit the banker does not undertake any legal obligation 
to the seller? If he has advised the credit and given the seller the right to 
asaume that he can act on some representation, could not the seller sue if the 
credit was cancelled before he was in a position to tender the documents? 
At page 107 Professor EHinger says, referring to “documents which contain 
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a promise to reimburse the purchasers of drafts drawn by the beneficiary,” 
“In a documentary credit there is no such promise.” This may be a matter 
of defimtion, but to suggest that a documentary credit contains no promise is 
almost a contradiction in terms, 

Notwithstanding the above examples—which may well be due to alight 


foundly the anatomy and functioning of the documentary credit. For the 
academic lawyer and for the few legal practitioners concerned with the subject, 
Professor Ellinger is essential reading. 

Maoria Mren. 


Tue EXTENT oF THE ADVISORY JURISDICTION OF THE INTERNATIONAL 
Court oF Justice. By KennetH James Koru. pee 
Sijthoff. 1971. 271 pp. (ine. index). No price stated. 

Tue advisory jurisdiction of the I.C.J. has come into prominence once more 

with the 1971 Opinion on South West Africa—Legal Oonsequences for States of 

the Continued Presence of South Africa in Namibia (South West Afrioa) Not- 
withstanding Security Counc Resolution £76 (1970). The significance and 
authority of that Opinion and the political and legal problems of implemen- 
tation which it raises are heavy boulders still in process of sinking through 


(pp. 182-141). As to the identification of intrinsically non-legal questions, 
which the Court must not answer, the author distinguishes three kinds of 
issues: those which involve prediction (Austro—German Oustoms Union case); 
these where relevant factors appear not to be legal ones (Free Zones case, 
South West Afrioa Cases 1962/1966); and those which are so broadly drawn 
that the decider has a wide discretion. He points out that courts often predict 
—when sentencing offenders or determining custody of children, for example, 
and they are often required to apply non-legal criteria, as in restrictive trade 
practices cases, or when deciding the justifiabiltty of suspension of civil 
rights in an emergency. Courts also frequently exercise discretions. But 
“there does appear a hard core of cases where the above elements—pre- 
diction, non-legal criteria and width of discreton—or some of them are 


solely because of the political circumstances surrounding the question” (p. 228). 
The argument that the request should be rejected on this ground was put 


States). 
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Comparison of the work of the Permanent Court In the advisory sphere 
with that of the present Court suggests that “the Court has moved from being 
a participant in a process for the peaceful settlement of inter-State disputes 
_. . to a constitutional Court advising the requesting organs on matters which 
directly affect them.” The Court “has become a United Nations Court” 
(p. 389). The implications and possible dangers of this development are 
discussed in the concluding pages of the book and also form a ground theme 
for the earlier detailed analysis of the cases, Attention is drawn to the basic 
conflicts in the constitutional system within which the Court must work. The 
concepts of “binding” decision, authority of decisions, stare decisis and prob- 
lems of Implementation “overlap in a confused unresolved way” (p. 252), and 
an illuminating comparison is made with the desegregation decisions of the U.S. 
Supreme Court, beginning with Brows v. Board of Hduoation, in 1954. 

Anyone teaching graduate courses in international law, international organi- 
sation or relations will be indebted to Professor Ketth for a scholarly account 
which makes a valuable contribution to the Mterature on the Court. 


Gorux Wmr. 


INTERNATIONAL Law, NATIONAL THIBUNALB AND THE RIGHTS OF 
Aurens. By Franx Grirrira Dawson and Ivan L. Heap. 
[New York: Syracuse University Press 1971. 884 pp. $11.75. ] 


Tus book is the tenth in “The Procedural Aspects of International Law 
Series ” under the general editorship of Professor Richard Lillich, representing 
the efforts of a practising lawyer, Frank Dawson and an academic, Ivan 
Head. It crams into its comparatively short length an admirable amount of 
material in which particular emphasis is given to common law countries and 
Latin Ametice. 

It would be unfair to judge the work except on its own terms. The authors 
designed it es a “ Study to provide laymen and lawyers alike with a guide to 
procedural difficulties they can encounter when involved in litigation” (p. x1). 
Thus it has a low-level intellectual approach and concentrates on giving broad 
information and “ flag-waving.” The unfortunate, but expected result, ls a 
book that does not sHmulate the reader to thought of any great depth and 
will scarcely encourage “Scholars, law associations and legislators ... to 
seek practical reforms either by treaty or legislation before major difficulties 
or conflicts develop” (p. xi). 

Eschewing almost completely the problems of criminal law, immigration and 
citizenship, the study runs through the history of diplomatic protection, the 
local remedies rule, denial of justice and the general change in attitude toward 
the international legal and political structure over the past century—an all 
too familiar start to any work on international law. 

More interesting ls the chapter on the extra-legal problems which affect the 
judicial process. The authors bring out well what has so often been ignored 
by earlier writers—that there is frequently a very real antipathy to the alien, 
not for what he is but for what he represents, especially in less-developed, 
capital importing countries. But, although one or two of the examples are 
fascinating in themselves, e.g. the Nigerian and Ghanaian stories, the reader 
has the feeling that he is merely secing the well-trodden phrases dressed up 
with previously undiscovered illustrations. This is particularly so in the 
succeeding chapter which lapses into a lengthy enumeration of the various 
constitutional provisions effecting allens in a wide selection of countries. 
Indeed the major falling of the book is this inability to avoid giving the 
impression that the authors have amassed together the legislation of 
innumerable countries and pushed it indiscriminately Into the book. 
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The focus moves to less familiar ground in the discussion of legal aid end 
security bonds. This is perhaps the most valuable contribution throughout In 
that it provides useful information not readily available elsewhere. And the 
comparison between the Common and civil law procedural systems is worth 
attention In view of the pending entry of the United Kingdom Into the 
Common Market. The ever-topical chestnut of nationalisation receives a 
balanced, if rather bland analysis, and the recognition and enforcement of 
judgments are usefully illustrated. The hidden barriers, «9, exchange control 
regulations, In particular are brought out to advantage. 

Sadly the conclusions do not add to what has already been sald in the book. 
Moreover, the primary conclusion seems to be that overall the world situation 
vis-a-vis national tribunals and allens is not as bad as might be supposed. This 
is hardly likely to arouse lawyers and legislators to correct any of the defects 
in their respective countries. 

Much of the factual mass could well have been left ont, in which case the 
book would have been a useful handbook to the practitioner on the look ont for 
difficulties in the course of his work. 


T. Rusy. 


bad 


CORRESPONDENCE 
Tm Epro, 
The Modern Law Review. 
Dear Sir, 


Maintenance Granted by the English Court 
after a Divorce A 


In your May issues Mr. L G. F. Karsten in an article on the Recognition of 
Divorces and Legal Separations Act 1971 writes: 


“The urgent need now—aend it is extremely urgent, since the Act is 
already in force—is to give the courts of Great Britain the power to 
award maintenance after a foreign Hvorce.” 


Unlike everything else in this article, which is admirable, I venture to question 
this proposal, not only because of the formidable objections to its operation 
in practice but also because its undermines a valuable principle. 

This principle is that the court of the country granting a divorce Is the 
right one to deal also with all questions of financial provision between the 
spouses which arise out of the divorce. It is clearly convenient that a court 
which is seised of the matrimonial history should decide all questions relating 
to the dissolution of the marriage, preferably in a single proceeding. Spouses 
should not be exposed to a plurality of actions in different countries and, 
possibly, to conflicting orders. It is wrong that a spouse should be able to 
indulge in tactical “forum-shopping” in order to find the court likely to be 
most generous in the circumstances of the case; and there is also the danger 
that the choice of a court other than the court of the divorce may lead to 
the application of an inappropriate system of law unconnected with the 
marriage. 


It i presumably not proposed that a wife who has initiated divorce pro- 
ceedings in a foreign court should, although obtaming her decree abroad, be 
able to obtain maintenance In England. The suggestion, as I understand It, is 
that only a wife who is divorced abroad should be enabled to apply here for 
maintenance, and I further assume that it is not proposed to give our courts 
jurisdiction in cases where their orders are likely to be flouted. 

Presumably, therefore, the only class of respondent who should be made 
amenable is ane who hag assets within the Jurisdiction or, possibly, is a person 
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whose desire to stay or come within the jurisdiction is so great that he would 
be Hkely to obey the court’s orders, Even with this limited application the 
proposal faces great practical difficulties: 


(1) If the wife takes part in the forelgn proceedings, is she to be allowed 
to sever those proceedings by forcing the husband to submit the financial 
side of the divorce to the Engish court? 

(2) Whether or not the wife takes part in the foreign proceedings, is she 
bound by the foreign court’s findings? For instance, if the foreign court 
finds that she was responsible for the break-up of the marriage, is she to 
be free to allege in the English maintenance proceedings that it was the 
husband who broke up the marriage? If she does claim maintenance in 
the foreign court and her claim is rejected because of her conduct in 
relation to the marriage, is she to be free to try again in England fn the 
hope that her conduct will be regarded less unfavourably here? If she 
can In fact claim maintenance in the foreign court, is she to be free to 
abstain from claiming tt there and to claim in England instead? If she 
obtains a foreign maintenance order which she thinks is insufficient, is 
she to be able to apply for an additional order in England? 

(8) A wife who is divorced in Scotland cannot obtain maintenance. This 
is also the poattion in South Africa and, no doubt, in some other countries, 
Ia it pFoposed that the English court should be empowered to make orders 
for maintenance and other financial provision after a divorce is pronounced 

` ~ in Scotland or South Africe? 


Space prevents me from enumerating all the difficulties that would have 
to be disposed of before such a proposal could be accepted. What would be 
the effect on relations with foreign courts and foreign states if our courts 
exercised this jurisdiction over spouses divorced by a foreign court? Would 
the English court award maintenance on English principles even if wholly 
aHen to those prevailing in the country of the marriage and the divorce? 
What would be the jurisdictional basis for making a claim? Would the respon- 
dent husband be allowed to object to the intervention of the Engish court 
concerning maintenance on the ground that the court of the divorce, e.p. 
France, wes more appropriate? : 

The right way, surely, to alleviate such hardship as arises is by way of 
international co-operation by countries enforcing eech others’ maintenance 
orders, This ls the atm of the Maintenance Orders (Reciprocal Enforcement) 
Act, 1972, which, by providing for reciprocal enforcement of maintenance 
orders by agreement with individual countries, preserves the principle that 
financial provision after a divorce should be governed by the law of the 
country of the divorce, thereby evoiding the difficulties of the suggested 
proposal, This Act was passed to implement the United Nations 1986 Con- 
vention on Recovery Abroad of Maintenance which has been signed by thirty- 
gix countries, including all the EEC countries except Luxembourg. The Act, 
consequently, will fill the gap left open by the existing legislation which 
applied only to the enforcement here of maintenance orders made in the 
Commonwealth. 


Yours fatthfully, 


Doarrar Toustor, a.c. 





